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the gross income. If no accurate alloca-
tion or segregation of compensation for 
labor or personal services performed in 
the United States can be made, or 
when such labor or service is performed 
partly within and partly without the 
United States, the amount to be in-
cluded in the gross income shall be de-
termined on the basis that most cor-
rectly reflects the proper source of in-
come under the facts and cir-
cumstances of the particular case. In 
many cases the facts and cir-
cumstances will be such that an appor-
tionment on the time basis will be ac-
ceptable, that is, the amount to be in-
cluded in gross income will be that 
amount which bears the same relation 
to the total compensation as the num-
ber of days of performance of the labor 
or services within the United States 
bears to the total number of days of 
performance of labor or services for 
which the payment is made. In other 
cases, the facts and circumstances will 
be such that another method of appor-
tionment will be acceptable. 

(ii) The application of this subpara-
graph may be illustrated by the fol-
lowing examples:

Example 1. B, a nonresident alien indi-
vidual, was employed by M from March 1, 
1976, to June 12, 1976, a total of 104 days, for 
which he received compensation in the 
amount of $12,240. During that period B was 
present in the United States 59 days. Under 
his contract B was subject to call at all 
times by his employer and was in a payment 
status on a 7-day week basis. There was no 
specific agreement as to the amount of pay 
for services performed within the United 
States; moreover, he received his stipulated 
salary payments regardless of the number of 
days per week he actually performed serv-
ices. Under these circumstances the amount 
of compensation to be included in gross in-
come as income from sources within the 
United States will be $6,943.85 ($12,240 × 59/
104).

Example 2. C, a citizen of the United States, 
was a resident of a foreign country during 
his entire taxable year. He is employed by N, 
a domestic corporation, and paid a salary of 
$17,600 per annum. Under his contract C is re-
quired to work only on a 5-day week basis, 
Monday through Friday. During 1976 he was 
in the United States for 6 weeks, performing 
services therein for N for 30 work days. Dur-
ing the year he worked 240 days for N for 
which payment was made, determined by 
eliminating his vacation period for which no 
payment was made. Under these cir-

cumstances the amount of compensation for 
personal services performed in the United 
States is $2,200 ($17,600×30/240).

(2) Taxable years beginning before Jan-
uary 1, 1976. If a specific amount is paid 
for labor or personal services per-
formed in the United States, that 
amount (if income from sources within 
the United States) shall be included in 
the gross income. If no accurate alloca-
tion or segregation of compensation for 
labor or personal services performed in 
the United States can be made, or 
when such labor or service is performed 
partly within and partly without the 
United States, the amount to be in-
cluded in the gross income shall be de-
termined by an apportionment on the 
time basis; that is, there shall be in-
cluded in the gross income an amount 
which bears the same relation to the 
total compensation as the number of 
days of performance of the labor or 
services within the United States bears 
to the total number of days of perform-
ance of labor or services for which the 
payment is made. 

(c) Coastwise travel. Except as to in-
come excluded by paragraph (a) of this 
section, wages received for services 
rendered inside the territorial limits of 
the United States and wages of an alien 
seaman earned on a coastwise vessel 
are to be regarded as from sources 
within the United States. 

(d) Effective date. This section applies 
with respect to taxable years beginning 
after December 31, 1966. For cor-
responding rules applicable to taxable 
years beginning before January 1, 1967, 
see 26 CFR 1.861–4 (Revised as of Janu-
ary 1, 1972). 

[T.D. 6500, 25 FR 11910, Nov. 26, 1960; 25 FR 
14021, Dec. 31, 1960, as amended by T.D. 7378, 
40 FR 45433, Oct. 2, 1975; 40 FR 48508, Oct. 16, 
1975]

§ 1.861–5 Rentals and royalties. 

Gross income from sources within 
the United States includes rentals or 
royalties from property located in the 
United States or from any interest in 
such property, including rentals or roy-
alties for the use of, or for the privilege 
of using, in the United States, patents, 
copyrights, secret processes and for-
mulas, good will, trademarks, trade 
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brands, franchises, and other like prop-
erty. The income arising from the rent-
al of property, whether tangible or in-
tangible, located within the United 
States, or from the use of property, 
whether tangible or intangible, within 
the United States, is from sources 
within the United States. For taxable 
years beginning after December 31, 
1966, gains described in section 
871(a)(1)(D) and section 881(a)(4) from 
the sale or exchange after October 4, 
1966, of patents, copyrights, and other 
like property shall be treated, as pro-
vided in section 871(e)(2), as rentals or 
royalties for the use of, or privilege of 
using, property or an interest in prop-
erty. See paragraph (e) of § 1.871–11. 

[T.D. 7378, 40 FR 45434, Oct. 2, 1975]

§ 1.861–6 Sale of real property. 
Gross income from sources within 

the United States includes gain, com-
puted under the provisions of section 
1001 and the regulations thereunder, 
derived from the sale or other disposi-
tion of real property located in the 
United States. For the treatment of 
capital gains and losses, see subchapter 
P (section 1201 and following), chapter 
1 of the Code, and the regulations 
thereunder.

§ 1.861–7 Sale of personal property. 
(a) General. Gains, profits, and in-

come derived from the purchase and 
sale of personal property shall be treat-
ed as derived entirely from the country 
in which the property is sold. Thus, 
gross income from sources within the 
United States includes gains, profits, 
and income derived from the purchase 
of personal property without the 
United States and its sale within the 
United States. 

(b) Purchase within a possession. Not-
withstanding paragraph (a) of this sec-
tion, income derived from the purchase 
of personal property within a posses-
sion of the United States and its sale 
within the United States shall be treat-
ed as derived partly from sources with-
in and partly from sources without the 
United States. See section 863(b)(3) and 
§ 1.863–2. 

(c) Country in which sold. For the pur-
poses of part I (section 861 and fol-
lowing), subchapter N, chapter 1 of the 
Code, and the regulations thereunder, a 

sale of personal property is con-
summated at the time when, and the 
place where, the rights, title, and in-
terest of the seller in the property are 
transferred to the buyer. Where bare 
legal title is retained by the seller, the 
sale shall be deemed to have occurred 
at the time and place of passage to the 
buyer of beneficial ownership and the 
risk of loss. However, in any case in 
which the sales transaction is arranged 
in a particular manner for the primary 
purpose of tax avoidance, the foregoing 
rules will not be applied. In such cases, 
all factors of the transaction, such as 
negotiations, the execution of the 
agreement, the location of the prop-
erty, and the place of payment, will be 
considered, and the sale will be treated 
as having been consummated at the 
place where the substance of the sale 
occurred. 

(d) Production and sale. For provisions 
respecting the source of income derived 
from the sale of personal property pro-
duced by the taxpayer, see section 
863(b)(2) and paragraphs (b) of §§ 1.863–1 
and 1.863–2. 

(e) Section 306 stock. For determining 
the source of gain on the disposition of 
section 306 stock, see section 306(f) and 
the regulations thereunder.

§ 1.861–8 Computation of taxable in-
come from sources within the 
United States and from other 
sources and activities. 

(a) In general—(1) Scope. Sections 
861(b) and 863(a) state in general terms 
how to determine taxable income of a 
taxpayer from sources within the 
United States after gross income from 
sources within the United States has 
been determined. Sections 862(b) and 
863(a) state in general terms how to de-
termine taxable income of a taxpayer 
from sources without the United States 
after gross income from sources with-
out the United States has been deter-
mined. This section provides specific 
guidance for applying the cited Code 
sections by prescribing rules for the al-
location and apportionment of ex-
penses, losses, and other deductions 
(referred to collectively in this section 
as ‘‘deductions’’) of the taxpayer. The 
rules contained in this section apply in 
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