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§ 1.860C–2 Determination of REMIC 
taxable income or net loss. 

(a) Treatment of gain or loss. For pur-
poses of determining the taxable in-
come or net loss of a REMIC under sec-
tion 860C(b), any gain or loss from the 
disposition of any asset, including a 
qualified mortgage (as defined in sec-
tion 860G(a)(3)) or a permitted invest-
ment (as defined in section 860G(a)(5) 
and § 1.860G–2(g)), is treated as gain or 
loss from the sale or exchange of prop-
erty that is not a capital asset. 

(b) Deductions allowable to a REMIC—
(1) In general. Except as otherwise pro-
vided in section 860C(b) and in para-
graph (b) (2) through (5) of this section, 
the deductions allowable to a REMIC 
for purposes of determining its taxable 
income or net loss are those deductions 
that would be allowable to an indi-
vidual, determined by taking into ac-
count the same limitations that apply 
to an individual. 

(2) Deduction allowable under section 
163. A REMIC is allowed a deduction, 
determined without regard to section 
163(d), for any interest expense accrued 
during the taxable year. 

(3) Deduction allowable under section 
166. For purposes of determining a 
REMIC’s bad debt deduction under sec-
tion 166, debt owed to the REMIC is not 
treated as nonbusiness debt under sec-
tion 166(d). 

(4) Deduction allowable under section 
212. A REMIC is not treated as carrying 
on a trade or business for purposes of 
section 162. Ordinary and necessary op-
erating expenses paid or incurred by 
the REMIC during the taxable year are 
deductible under section 212, without 
regard to section 67. Any expenses that 
are incurred in connection with the 
formation of the REMIC and that re-
late to the organization of the REMIC 
and the issuance of regular and resid-
ual interests are not treated as ex-
penses of the REMIC for which a deduc-
tion is allowable under section 212. See 
§ 1.860F–2(b)(3)(ii) for treatment of 
those expenses. 

(5) Expenses and interest relating to 
tax-exempt income. Pursuant to section 
265(a), a REMIC is not allowed a deduc-
tion for expenses and interest allocable 
to tax-exempt income. The portion of a 
REMIC’s interest expense that is allo-
cable to tax-exempt interest is deter-

mined in the manner prescribed in sec-
tion 265(b)(2), without regard to section 
265(b)(3). 

[T.D. 8458, 57 FR 61301, Dec. 24, 1992]

§ 1.860D–1 Definition of a REMIC. 
(a) In general. A real estate mortgage 

investment conduit (or REMIC) is a 
qualified entity, as defined in para-
graph (c)(3) of this section, that satis-
fies the requirements of section 
860D(a). See paragraph (d)(1) of this 
section for the manner of electing 
REMIC status. 

(b) Specific requirements—(1) Interests 
in a REMIC—(i) In general. A REMIC 
must have one class, and only one 
class, of residual interests. Except as 
provided in paragraph (b)(1)(ii) of this 
section, every interest in a REMIC 
must be either a regular interest (as 
defined in section 860G(a)(1) and 
§ 1.860G–1(a)) or a residual interest (as 
defined in section 860G(a)(2) and 
§ 1.860G–1(c)). 

(ii) De minimis interests. If, to facili-
tate the creation of an entity that 
elects REMIC status, an interest in the 
entity is created and, as of the startup 
day (as defined in section 860G(a)(9) and 
§ 1.860G–2(k)), the fair market value of 
that interest is less than the lesser of 
$1,000 or 1/1,000 of one percent of the ag-
gregate fair market value of all the 
regular and residual interests in the 
REMIC, then, unless that interest is 
specifically designated as an interest 
in the REMIC, the interest is not treat-
ed as an interest in the REMIC for pur-
poses of section 860D(a) (2) and (3) and 
paragraph (B)(1)(i) of this section. 

(2) Certain rights not treated as inter-
ests. Certain rights are not treated as 
interests in a REMIC. Although not an 
exclusive list, the following rights are 
not interests in a REMIC. 

(i) Payments for services. The right to 
receive from the REMIC payments that 
represent reasonable compensation for 
services provided to the REMIC in the 
ordinary course of its operation is not 
an interest in the REMIC. Payments 
made by the REMIC in exchange for 
services may be expressed as a speci-
fied percentage of interest payments 
due on qualified mortgages or as a 
specified percentage of earnings from 
permitted investments. For example, a 
mortgage servicer’s right to receive 

VerDate Apr<17>2002 08:32 Apr 20, 2002 Jkt 197088 PO 00000 Frm 00096 Fmt 8010 Sfmt 8010 Y:\SGML\197088T.XXX pfrm12 PsN: 197088T


