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where the alimony or separate 
manitenance payments in any post-sep-
aration year cease by reason of the 
death of the payor or payee or the re-
marriage (as defined under applicable 
local law) of the payee before the close 
of the computation year. For example, 
pursuant to a divorce decree, A is to 
make cash payments to B of $30,000 in 
each of the calendar years 1985 through 
1990. A makes cash payments of $30,000 
in 1985 and $15,000 in 1986, in which year 
B remarries and A’s alimony payments 
cease. The recapture rule does not 
apply for 1986 or any subsequent year. 
If alimony or separate maintenance 
payments made by A decline or cease 
during a post-separation year for any 
other reason (including a failure by the 
payor to make timely payments, a 
modification of the divorce or separa-
tion instrument, a reduction in the 
support needs of the payee, or a reduc-
tion in the ability of the payor to pro-
vide support) excess amounts with re-
spect to prior post-separation years 
will be subject to recapture. 

(e) Effective dates.
Q–26 When does section 71, as 

amended by the Tax Reform Act of 
1984, become effective? 

A–26 Generally, section 71, as 
amended, is effective with respect to 
divorce or separation instruments (as 
defined in section 71(b)(2)) executed 
after December 31, 1984. If a decree of 
divorce or separate maintenance exe-
cuted after December 31, 1984, incor-
porates or adopts without change the 
terms of the alimony or separate main-
tenance payments under a divorce or 
separation instrument executed before 
January 1, 1985, such decree will be 
treated as executed before January 1, 
1985. A change in the amount of ali-
mony or separate maintenance pay-
ments or the time period over which 
such payments are to continue, or the 
addition or deletion of any contin-
gencies or conditions relating to such 
payments is a change in the terms of 
the alimony or separate maintenance 
payments. For example, in November 
1984, A and B executed a written sepa-
ration agreement. In February 1985, a 
decree of divorce is entered in substi-
tution for the written separation 
agreement. The decree of divorce does 
not change the terms of the alimony A 

pays to B. The decree of divorce will be 
treated as executed before January 1, 
1985 and hence alimony payments 
under the decree will be subject to the 
rules of section 71 prior to amendment 
by the Tax Reform Act of 1984. If the 
amount or time period of the alimony 
or separate maintenance payments are 
not specified in the pre-1985 separation 
agreement or if the decree of divorce 
changes the amount or term of such 
payments, the decree of divorce will 
not be treated as executed before Janu-
ary 1, 1985, and alimony payments 
under the decree will be subject to the 
rules of section 71, as amended by the 
Tax Reform Act of 1984. 

Section 71, as amended, also applies 
to any divorce or separation instru-
ment executed (or treated as executed) 
before January 1, 1985 that has been 
modified on or after January 1, 1985, if 
such modification expressly provides 
that section 71, as amended by the Tax 
Reform Act of 1984, shall apply to the 
instrument as modified. In this case, 
section 71, as amended, is effective 
with respect to payments made after 
the date the instrument is modified. 

(Secs. 1041(d)(4) (98 Stat. 798, 26 U.S.C. 
1041(d)(4), 152(e)(2)(A) (98 Stat. 802, 26 U.S.C. 
152(e)(2)(A), 215(c) (98 Stat. 800, 26 U.S.C. 
215(c)) and 7805 (68A Stat. 917, 26 U.S.C. 7805) 
of the Internal Revenue Code of 1954. 

[T.D. 7973, 49 FR 34455, Aug. 31, 1984; 49 FR 
36645, Sept. 19, 1984]

§ 1.71–2 Effective date; taxable years 
ending after March 31, 1954, subject 
to the Internal Revenue Code of 
1939. 

Pursuant to section 7851(a)(1)(C), the 
regulations prescribed in § 1.71–1, to the 
extent that they relate to payments 
under a written separation agreement 
executed after August 16, 1954, and to 
the extent that they relate to pay-
ments under a decree for support re-
ceived after August 16, 1954, under a de-
cree entered after March 1, 1954, shall 
also apply to taxable years beginning 
before January 1, 1954, and ending after 
August 16, 1954, although such years 
are subject to the Internal Revenue 
Code of 1939.

§ 1.72–1 Introduction. 
(a) General principle. Section 72 pre-

scribes rules relating to the inclusion 
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in gross income of amounts received 
under a life insurance, endowment, or 
annuity contract unless such amounts 
are specifically excluded from gross in-
come under other provisions of Chapter 
1 of the Code. In general, these rules 
provide that amounts subject to the 
provisions of section 72 are includible 
in the gross income of the recipient ex-
cept to the extent that they are consid-
ered to represent a reduction or return 
of premiums or other consideration 
paid. 

(b) Amounts to be considered as a re-
turn of premiums. For the purpose of de-
termining the extent to which amounts 
received represent a reduction or re-
turn of premiums or other consider-
ation paid, the provisions of section 72 
distinguish between ‘‘amounts received 
as an annuity’’ and ‘‘amounts not re-
ceived as an annuity’’. In general, 
‘‘amounts received as an annuity’’ are 
amounts which are payable at regular 
intervals over a period of more than 
one full year from the date on which 
they are deemed to begin, provided the 
total of the amounts so payable or the 
period for which they are to be paid 
can be determined as of that date. See 
paragraph (b) (2) and (3) of § 1.72–2. Any 
other amounts to which the provisions 
of section 72 apply are considered to be 
‘‘amounts not received as an annuity’’. 
See § 1.72–11. 

(c) ‘‘Amounts received as an annuity.’’ 
(1) In the case of ‘‘amounts received as 
an annuity’’ (other than certain em-
ployees’ annuities described in section 
72(d) and in § 1.72–13), a proportionate 
part of each amount so received is con-
sidered to represent a return of pre-
miums or other consideration paid. The 
proportionate part of each annuity 
payment which is thus excludable from 
gross income is determined by the 
ratio which the investment in the con-
tract as of the date on which the annu-
ity is deemed to begin bears to the ex-
pected return under the contract as of 
that date. See § 1.72–4. 

(2) In the case of employees’ annu-
ities of the type described in section 
72(d), no amount received as an annu-
ity in a taxable year to which the In-
ternal Revenue Code of 1954 applies is 
includible in the gross income of a re-
cipient until the aggregate of all 
amounts received thereunder and ex-

cluded from gross income under the ap-
plicable income tax law exceeds the 
consideration contributed (or deemed 
contributed) by the employee under 
§ 1.72–8. Thereafter, all amounts so re-
ceived are includible in the gross in-
come of the recipient. See § 1.72–13. 

(d) ‘‘Amounts not received as an annu-
ity’’. In the case of ‘‘amounts not re-
ceived as an annuity’’, if such amounts 
are received after an annuity has begun 
and during its continuance, amounts so 
received are generally includible in the 
gross income of the recipient. Amounts 
not received as an annuity which are 
received at any other time are gen-
erally includible in the gross income of 
the recipient only to the extent that 
such amounts, when added to all 
amounts previously received under the 
contract which were excludable from 
the gross income of the recipient under 
the income tax law applicable at the 
time of receipt, exceed the premiums 
or other consideration paid (see § 1.72–
11). However, if the aggregate of pre-
miums or other consideration paid for 
the contract includes amounts for 
which a deduction was allowed under 
section 404 as contributions on behalf 
of an owner-employee, the amounts re-
ceived under the circumstances of the 
preceding sentence shall be includible 
in gross income until the amount so in-
cluded equals the amount for which the 
deduction was so allowed. See para-
graph (b) of § 1.72–17. 

(e) Classification of recipients. For the 
purpose of the regulations under sec-
tion 72, a recipient shall be considered 
an ‘‘annuitant’’ if he receives amounts 
under an annuity contract during the 
period that the annuity payments are 
to continue, whether for a term certain 
or during the continuing life or lives of 
the person or persons whose lives meas-
ure the duration of such annuity. How-
ever, a recipient shall be considered a 
‘‘beneficiary’’ rather than an ‘‘annu-
itant’’ if the amounts he receives under 
a contract are received after the term 
of the annuity for a life or lives has ex-
pired and such amounts are paid by 
reason of the fact that the contract 
guarantees that payments of some 
minimum amount or for some min-
imum period shall be made. For special 
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rules with respect to beneficiaries, see 
paragraphs (a)(1)(iii) and (c) of § 1.72–11. 

[T.D. 6500, 25 FR 11402, Nov. 26, 1960, as 
amended by T.D. 6676, 28 FR 10134, Sept. 17, 
1963]

§ 1.72–2 Applicability of section. 
(a) Contracts. (1) The contracts under 

which amounts paid will be subject to 
the provisions of section 72 include 
contracts which are considered to be 
life insurance, endowment, and annuity 
contracts in accordance with the cus-
tomary practice of life insurance com-
panies. For the purposes of section 72, 
however, it is immaterial whether such 
contracts are entered into with an in-
surance company. The term ‘‘endow-
ment contract’’ also includes the ‘‘face-
amount certificates’’ described in sec-
tion 72(1). 

(2) If two or more annuity obligations 
or elements to which section 72 applies 
are acquired for a single consideration, 
such as an obligation to pay an annuity 
to A for his life accompanied by an ob-
ligation to pay an annuity to B for his 
life, there being a single consideration 
paid for both obligations (whether paid 
by one or more persons in equal or dif-
ferent amounts, and whether paid in a 
single sum or otherwise), such annuity 
elements shall be considered to com-
prise a single contract for the purpose 
of the application of section 72 and the 
regulations thereunder. For rules relat-
ing to the allocation of investment in 
the contract in the case of annuity ele-
ments payable to two or more persons, 
see paragraph (b) of § 1.72–6. 

(3)(i) Sections 402 and 403 provide 
that certain distributions by employ-
ees’ trusts and certain payments under 
employee plans are taxable under sec-
tion 72. For taxable years beginning be-
fore January 1, 1964, section 72(e)(3), as 
in effect before such date, does not 
apply to such distributions or pay-
ments. For purposes of applying sec-
tion 72 to such distributions and pay-
ments (other than those described in 
subdivision (iii) of this subparagraph), 
each separate program of the employer 
consisting of interrelated contributions 
and benefits shall be considered a sin-
gle contract. Therefore, all distribu-
tions or payments (other than those 
described in subdivision (iii) of this 
subparagraph) which are attributable 

to a separate program of interrelated 
contributions and benefits are consid-
ered as received under a single con-
tract. A separate program of inter-
related contributions and benefits may 
be financed by the purchase from an in-
surance company of one or more group 
contracts or one or more individual 
contracts, or may be financed partly by 
the purchase of contracts from an in-
surance company and partly through 
an investment fund, or may be financed 
completely through an investment 
fund. A program may be considered 
separate for purposes of section 72 al-
though it is only a part of a plan which 
qualifies under section 401. There may 
be several trusts under one separate 
program, or several separate programs 
may make use of a single trust. See, 
however, subdivision (iii) of this sub-
paragraph for rules relating to what 
constitutes a ‘‘contract’’ for purposes 
of applying section 72 to distributions 
commencing before October 20, 1960. 

(ii) The following types of benefits, 
and the contributions used to provide 
them, are examples of separate pro-
grams of interrelated contributions 
and benefits: 

(a) Definitely determinable retire-
ment benefits. 

(b) Definitely determinable benefits 
payable prior to retirement in case of 
disability. 

(c) Life insurance. 
(d) Accident and health insurance. 

However, retirement benefits and life 
insurance will be considered part of a 
single separate program of interrelated 
contributions and benefits to the ex-
tent they are provided under retire-
ment income, endowment, or other 
contracts providing life insurance pro-
tection. See examples (6), (7), and (8) 
contained in subdivision (iv) of this 
subparagraph for illustrations of the 
principles of this subdivision. See, also, 
§ 1.72–15 for rules relating to the tax-
ation of amounts received under an em-
ployee plan which provides both retire-
ment benefits and accident and health 
benefits. 

(iii) If any amount which is taxable 
under section 72 by reason of section 
402 or 403 is actually distributed or 
made available to any person under an 
employees’ trust or plan (other than 
the Civil Service Retirement Act, 5 

VerDate Apr<18>2002 04:47 Apr 28, 2002 Jkt 197081 PO 00000 Frm 00124 Fmt 8010 Sfmt 8010 Y:\SGML\197081T.XXX pfrm12 PsN: 197081T


