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annual basis, the employee is treated 
as ‘‘paid on an hourly basis’’ for pur-
poses of this paragraph (k) as long as 
the employee is not claimed to be ex-
empt from the minimum wage and 
maximum hour provisions of the FLSA 
and is paid overtime wages either equal 
to or exceeding one and one-half the 
employee’s regular hourly rate of pay. 

(iii) FLSA compliance required. An em-
ployee will not be considered a quali-
fied employee for purposes of this para-
graph (k), unless the employer is in 
compliance with the recordkeeping re-
quirements concerning that employee’s 
wages, hours, and other conditions and 
practices of employment as provided in 
section 211(c) of the FLSA and 29 CFR 
part 516. 

(iv) Issues arising under the FLSA. If 
questions arise concerning an employ-
ee’s classification under the FLSA, the 
pronouncements and rulings of the Ad-
ministrator of the Wage and Hour Divi-
sion, Department of Labor are deter-
minative. 

(v) Non-qualified employees. If an em-
ployee is not a qualified employee 
within the meaning of this paragraph 
(k)(6), no portion of the value of the 
commuting use of employer-provided 
transportation is excluded under this 
paragraph (k). 

(7) Examples. This paragraph (k) is il-
lustrated by the following examples:

Example 1. A and B are word-processing 
clerks employed by Y, an accounting firm in 
a large metropolitan area, and both are 
qualified employees under paragraph (k)(6) of 
this section. The normal working hours for A 
and B are from 11:00 p.m. until 7:00 a.m. and 
public transportation, the only means of 
transportation available to A or B, would be 
considered unsafe by a reasonable person at 
the time they are required to commute from 
home to work. In response, Y hires a car 
service to pick up A and B at their homes 
each evening for purposes of transporting 
them to work. The amount includible in the 
income of both A and B is $1.50 for the one-
way commute from home to work.

Example 2. Assume the same facts as in Ex-
ample 1, except that Y also hires a car service 
to return A and B to their homes each morn-
ing at the conclusion of their shifts and pub-
lic transportation would not be considered 
unsafe by a reasonable person at the time of 
day A and B commute to their homes. The 
value of the commute from work to home is 
includible in the income of both A and B by 
reference to fair market value since unsafe 
conditions do not exist for that trip.

Example 3. C is an associate for Z, a law 
firm in a metropolitan area. The normal 
working hours for C’s law firm are from 9 
a.m. until 6 p.m., but C’s ordinary office 
hours are from 10 a.m. until 8 p.m. Public 
transportation, the only means of transpor-
tation available to C at the time C com-
mutes from work to home during the 
evening, would be considered unsafe by a rea-
sonable person. In response, Z hires a car 
service to take C home each evening. C does 
not receive annual compensation from Z in 
excess of the amount permitted by section 
414(q)(1)(C) of the Code. However, C is treated 
as an employee exempt from the provisions 
of the FLSA and, accordingly, is not paid 
overtime wages. Therefore, C is not a quali-
fied employee within the meaning of para-
graph (k)(6) of this section. The value of the 
commute from work to home is includible in 
C’s income by reference to fair market value.

(8) Effective date. This paragraph (k) 
applies to employer-provided transpor-
tation provided to a qualified employee 
on or after July 1, 1991. 

[T.D. 8256, 54 FR 28582, July 6, 1989, as amend-
ed by T.D. 8389, 57 FR 1870, Jan. 16, 1992; T.D. 
8457, 57 FR 62195, Dec. 30, 1992]

§ 1.62–1 Adjusted gross income. 

(a)–(b) [Reserved] 
(c) Deductions allowable in computing 

adjusted gross income. The deductions 
specified in section 62(a) for purposes of 
computing adjusted gross income are— 

(1) Deductions set forth in § 1.62–
1T(c); and 

(2) Deductions allowable under part 
VI, subchapter B, chapter 1 of the In-
ternal Revenue Code, (section 161 and 
following) that consist of expenses paid 
or incurred by the taxpayer in connec-
tion with the performance of services 
as an employee under a reimbursement 
or other expense allowance arrange-
ment (as defined in § 1.62–2) with his or 
her employer. For the rules pertaining 
to expenses paid or incurred in taxable 
years beginning before January 1, 1989, 
see § 1.62–1T (c)(2) and (f) (as contained 
in 26 CFR part 1 (§§ 1.61 to 1.169) revised 
April 1, 1992). 

(d) through (h) [Reserved] 
(i) Effective date. Paragraph (c) of this 

section is effective for taxable years 
beginning on or after January 1, 1989. 

[T.D. 8451, 57 FR 57668, Dec. 7, 1992; 57 FR 
60568, Dec. 21, 1992]
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