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be the sole user of the land for the entire
term of the bonds. Subsequently, the federal
government acquires the land in a con-
demnation action. B sets aside the con-
demnation proceeds to pay debt service on
the bonds but does not redeem them on their
first call date. The bonds are not private ac-
tivity bonds because B has not taken a delib-
erate action after the issue date. See, how-
ever, §1.141-14(b), Example 2.

Example 2. Reasonable expectations test—in-
voluntary action. The facts are the same as in
Example 1, except that, on the issue date, B
reasonably expects that the federal govern-
ment will acquire the land in a condemna-
tion action during the term of the bonds. On
the issue date, the present value of the
amount that B reasonably expects to receive
from the federal government is greater than
10 percent of the present value of the debt
service on the bonds. The terms of the bonds
do not require that the bonds be redeemed
within 6 months of the acquisition by the
federal government. The bonds are private
activity bonds because the issuer expects as
of the issue date that the private business
tests will be met.

Example 3. Reasonable expectations test—
mandatory redemption. City C issues bonds to
rehabilitate an existing hospital that it cur-
rently owns. On the issue date of the bonds,
C reasonably expects that the hospital will
be used for a governmental purpose for a sub-
stantial period. On the issue date, C also
plans to construct a new hospital, but the
placed in service date of that new hospital is
uncertain. C reasonably expects that, when
the new hospital is placed in service, it will
sell or lease the rehabilitated hospital to a
private hospital corporation. The bond docu-
ments require that the bonds must be re-
deemed within 6 months of the sale or lease
of the rehabilitated hospital (regardless of
the amount actually received from the sale).
The bonds meet the reasonable expectations
requirement of the private activity bond
tests if the mandatory redemption of bonds
meets all of the conditions for a remedial ac-
tion under §1.141-12(a).

Example 4. Dispositions in the ordinary course
of an established governmental program. City D
issues bonds with a weighted average matu-
rity of 6 years for the acquisition of police
cars. D reasonably expects on the issue date
that the police cars will be used solely by its
police department, except that, in the ordi-
nary course of its police operations, D sells
its police cars to a taxicab corporation after
5 years of use because they are no longer
suitable for police use. Further, D reason-
ably expects that the value of the police cars
when they are no longer suitable for police
use will be no more than 25 percent of cost.
D subsequently sells 20 percent of the police
cars after only 3 years of actual use. At that
time, D deposits the proceeds from the sale
of the police cars in a commingled fund with
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substantial tax revenues and reasonably ex-
pects to spend the proceeds on governmental
programs within 6 months of the date of de-
posit. D does not trace the actual use of
these commingled amounts. The sale of the
police cars does not cause the private activ-
ity bond tests to be met because the require-
ments of paragraph (d)(4) of this section are
met.

[T.D. 8712, 62 FR 2284, Jan. 16, 1997, as amend-
ed by T.D. 8757, 63 FR 3260, Jan. 22, 1998]

§1.141-3 Definition of private business
use.

(a) General rule—(1) In general. The
private business use test relates to the
use of the proceeds of an issue. The 10
percent private business use test of sec-
tion 141(b)(1) is met if more than 10 per-
cent of the proceeds of an issue is used
in a trade or business of a nongovern-
mental person. For this purpose, the
use of financed property is treated as
the direct use of proceeds. Any activity
carried on by a person other than a
natural person is treated as a trade or
business. Unless the context or a provi-
sion clearly requires otherwise, this
section also applies to the private busi-
ness use test under sections 141(b)(3)
(unrelated or disproportionate use),
141(b)(4) ($15 million limitation for cer-
tain output facilities), and 141(b)(5)
(the coordination with the volume cap
where the nonqualified amount exceeds
$15 million).

(2) Indirect wuse. In determining
whether an issue meets the private
business use test, it is necessary to
look to both the indirect and direct
uses of proceeds. For example, a facil-
ity is treated as being used for a pri-
vate business use if it is leased to a
nongovernmental person and subleased
to a governmental person or if it is
leased to a governmental person and
then subleased to a nongovernmental
person, provided that in each case the
nongovernmental person’s use is in a
trade or Dbusiness. Similarly, the
issuer’s use of the proceeds to engage
in a series of financing transactions for
property to be used by nongovern-
mental persons in their trades or busi-
nesses may cause the private business
use test to be met. In addition, pro-
ceeds are treated as used in the trade
or business of a nongovernmental per-
son if a nongovernmental person, as a
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result of a single transaction or a se-
ries of related transactions, uses prop-
erty acquired with the proceeds of an
issue.

(3) Aggregation of private business use.
The use of proceeds by all nongovern-
mental persons is aggregated to deter-
mine whether the private business use
test is met.

(b) Types of private business use ar-
rangements—(1) In general. Both actual
and beneficial use by a nongovern-
mental person may be treated as pri-
vate business use. In most cases, the
private business use test is met only if
a nongovernmental person has special
legal entitlements to use the financed
property under an arrangement with
the issuer. In general, a nongovern-
mental person is treated as a private
business user of proceeds and financed
property as a result of ownership; ac-
tual or beneficial use of property pur-
suant to a lease, or a management or
incentive payment contract; or certain
other arrangements such as a take or
pay or other output-type contract.

(2) Ownership. Except as provided in
paragraph (d)(1) or (d)(2) of this sec-
tion, ownership by a nongovernmental
person of financed property is private
business use of that property. For this
purpose, ownership refers to ownership
for federal income tax purposes.

(3) Leases. Except as provided in para-
graph (d) of this section, the lease of fi-
nanced property to a nongovernmental
person is private business use of that
property. For this purpose, any ar-
rangement that is properly character-
ized as a lease for federal income tax
purposes is treated as a lease. In deter-
mining whether a management con-
tract is properly characterized as a
lease, it is necessary to consider all of
the facts and circumstances, including
the following factors—

(i) The degree of control over the
property that is exercised by a non-
governmental person; and

(ii) Whether a nongovernmental per-
son bears risk of loss of the financed
property.

(4) Management contracts—(i) Facts
and circumstances test. Except as pro-
vided in paragraph (d) of this section, a
management contract (within the
meaning of paragraph (b)(4)(ii) of this
section) with respect to financed prop-
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erty may result in private business use
of that property, based on all of the
facts and circumstances. A manage-
ment contract with respect to financed
property generally results in private
business use of that property if the
contract provides for compensation for
services rendered with compensation
based, in whole or in part, on a share of
net profits from the operation of the
facility.

(ii) Management contract defined. For
purposes of this section, a management
contract is a management, service, or
incentive payment contract between a
governmental person and a service pro-
vider under which the service provider
provides services involving all, a por-
tion of, or any function of, a facility.
For example, a contract for the provi-
sion of management services for an en-
tire hospital, a contract for manage-
ment services for a specific department
of a hospital, and an incentive payment
contract for physician services to pa-
tients of a hospital are each treated as
a management contract.

(iii) Arrangements generally not treated
as management contracts. The arrange-
ments described in paragraphs
(b)(4)(iii)(A) through (D) of this section
generally are not treated as manage-
ment contracts that give rise to pri-
vate business use.

(A) Contracts for services that are
solely incidental to the primary gov-
ernmental function or functions of a fi-
nanced facility (for example, contracts
for janitorial, office equipment repair,
hospital billing, or similar services).

(B) The mere granting of admitting
privileges by a hospital to a doctor,
even if those privileges are conditioned
on the provision of de minimis serv-
ices, if those privileges are available to
all qualified physicians in the area,
consistent with the size and nature of
its facilities.

(C) A contract to provide for the op-
eration of a facility or system of facili-
ties that consists predominantly of
public utility property, if the only
compensation is the reimbursement of
actual and direct expenses of the serv-
ice provider and reasonable adminis-
trative overhead expenses of the serv-
ice provider.
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(D) A contract to provide for serv-
ices, if the only compensation is the re-
imbursement of the service provider
for actual and direct expenses paid by
the service provider to unrelated par-
ties.

(iv) Management contracts that are
properly treated as other types of private
business use. A management contract
with respect to financed property re-
sults in private business use of that
property if the service provider is
treated as the lessee or owner of fi-
nanced property for federal income tax
purposes, unless an exception under
paragraph (d) of this section applies to
the arrangement.

() Output contracts. See §1.141-7 for
special rules for contracts for the pur-
chase of output of output facilities.

(6) Research agreements—(i) Facts and
circumstances test. Except as provided in
paragraph (d) of this section, an agree-
ment by a nongovernmental person to
sponsor research performed by a gov-
ernmental person may result in private
business use of the property used for
the research, based on all of the facts
and circumstances.

(i1) Research agreements that are prop-
erly treated as other types of private busi-
ness use. A research agreement with re-
spect to financed property results in
private business use of that property if
the sponsor is treated as the lessee or
owner of financed property for federal
income tax purposes, unless an excep-
tion under paragraph (d) of this section
applies to the arrangement.

(7) Other actual or beneficial use—@i) In
general. Any other arrangement that
conveys special legal entitlements for
beneficial use of bond proceeds or of fi-
nanced property that are comparable
to special legal entitlements described
in paragraphs (b)(2), (3), (4), (5), or (6) of
this section results in private business
use. For example, an arrangement that
conveys priority rights to the use or
capacity of a facility generally results
in private business use.

(i1) Special rule for facilities not used by
the general public. In the case of fi-
nanced property that is not available
for use by the general public (within
the meaning of paragraph (c) of this
section), private business use may be
established solely on the basis of a spe-
cial economic benefit to one or more
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nongovernmental persons, even if those
nongovernmental persons have no spe-
cial legal entitlements to use of the
property. In determining whether spe-
cial economic benefit gives rise to pri-
vate business use it is necessary to
consider all of the facts and cir-
cumstances, including one or more of
the following factors—

(A) Whether the financed property is
functionally related or physically prox-
imate to property used in the trade or
business of a nongovernmental person;

(B) Whether only a small number of
nongovernmental persons receive the
special economic benefit; and

(C) Whether the cost of the financed
property is treated as depreciable by
any nongovernmental person.

(c) Exception for general public use—(1)
In general. Use as a member of the gen-
eral public (general public use) is not
private business use. Use of financed
property by nongovernmental persons
in their trades or businesses is treated
as general public use only if the prop-
erty is intended to be available and in
fact is reasonably available for use on
the same basis by natural persons not
engaged in a trade or business.

(2) Use on the same basis. In general,
use under an arrangement that conveys
priority rights or other preferential
benefits is not use on the same basis as
the general public. Arrangements pro-
viding for use that is available to the
general public at no charge or on the
basis of rates that are generally appli-
cable and uniformly applied do not
convey priority rights or other pref-
erential benefits. For this purpose,
rates may be treated as generally ap-
plicable and uniformly applied even
if—

(i) Different rates apply to different
classes of users, such as volume pur-
chasers, if the differences in rates are
customary and reasonable; or

(ii) A specially negotiated rate ar-
rangement is entered into, but only if
the user is prohibited by federal law
from paying the generally applicable
rates, and the rates established are as
comparable as reasonably possible to
the generally applicable rates.

(3) Long-term arrangements not treated
as general public use. An arrangement is
not treated as general public use if the
term of the use under the arrangement,
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including all renewal options, is great-
er than 200 days. For this purpose, a
right of first refusal to renew use under
the arrangement is not treated as a re-
newal option if—

(i) The compensation for the use
under the arrangement is redetermined
at generally applicable, fair market
value rates that are in effect at the
time of renewal; and

(ii) The use of the financed property
under the same or similar arrange-
ments is predominantly by natural per-
sons who are not engaged in a trade or
business.

(4) Relation to other use. Use of fi-
nanced property by the general public
does not prevent the proceeds from
being used for a private business use
because of other use under this section.

(d) Other exceptions—(1) Agents. Use of
proceeds by nongovernmental persons
solely in their capacity as agents of a
governmental person is not private
business use. For example, use by a
nongovernmental person that issues
obligations on behalf of a govern-
mental person is not private business
use to the extent the nongovernmental
person’s use of proceeds is in its capac-
ity as an agent of the governmental
person.

(2) Use incidental to financing arrange-
ments. Use by a nongovernmental per-
son that is solely incidental to a fi-
nancing arrangement is not private
business use. A use is solely incidental
to a financing arrangement only if the
nongovernmental person has no sub-
stantial rights to use bond proceeds or
financed property other than as an
agent of the bondholders. For example,
a nongovernmental person that acts
solely as an owner of title in a sale and
leaseback financing transaction with a
city generally is not a private business
user of the property leased to the city,
provided that the mnongovernmental
person has assigned all of its rights to
use the leased facility to the trustee
for the bondholders upon default by the
city. Similarly, bond trustees,
servicers, and guarantors are generally
not treated as private business users.

(3) Exceptions for arrangements other
than arrangements resulting in ownership
of financed property by a mnongovern-
mental person—(i) Arrangements not
available for use on the same basis by nat-
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ural persons not engaged in a trade or
business. Use by a nongovernmental
person pursuant to an arrangement,
other than an arrangement resulting in
ownership of financed property by a
nongovernmental person, is not private
business use if—

(A) The term of the use under the ar-
rangement, including all renewal op-
tions, is not longer than 100 days;

(B) The arrangement would be treat-
ed as general public use, except that it
is not available for use on the same
basis by natural persons not engaged in
a trade or business because generally
applicable and uniformly applied rates
are not reasonably available to natural
persons not engaged in a trade or busi-
ness; and

(C) The property is not financed for a
principal purpose of providing that
property for use by that nongovern-
mental person.

(i1) Negotiated arm’s-length arrange-
ments. Use by a nongovernmental per-
son pursuant to an arrangement, other
than an arrangement resulting in own-
ership of financed property by a non-
governmental person, is not private
business use if—

(A) The term of the use under the ar-
rangement, including all renewal op-
tions, is not longer than 50 days;

(B) The arrangement is a negotiated
arm’s-length arrangement, and com-
pensation under the arrangement is at
fair market value; and

(C) The property is not financed for a
principal purpose of providing that
property for use by that nongovern-
mental person.

(4) Temporary wuse by developers. Use
during an initial development period
by a developer of an improvement that
carries out an essential governmental
function is not private business use if
the issuer and the developer reasonably
expect on the issue date to proceed
with all reasonable speed to develop
the improvement and property bene-
fited by that improvement and to
transfer the improvement to a govern-
mental person, and if the improvement
is in fact transferred to a governmental
person promptly after the property
benefited by the improvement is devel-
oped.

(5) Incidental use—(i) General rule. In-
cidental uses of a financed facility are
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disregarded, to the extent that those
uses do not exceed 2.5 percent of the
proceeds of the issue used to finance
the facility. A use of a facility by a
nongovernmental person is incidental
if—

(A) Except for vending machines, pay
telephones, kiosks, and similar uses,
the use does not involve the transfer to
the nongovernmental person of posses-
sion and control of space that is sepa-
rated from other areas of the facility
by walls, partitions, or other physical
barriers, such as a night gate affixed to
a structural component of a building (a
NONPOSSESSOry use);

(B) The nonpossessory use is not
functionally related to any other use of
the facility by the same person (other
than a different nonpossessory use);
and

(C) All nonpossessory uses of the fa-
cility do not, in the aggregate, involve
the use of more than 2.5 percent of the
facility.

(i1) Hlustrations. Incidental uses may
include pay telephones, vending ma-
chines, advertising displays, and use
for television cameras, but incidental
uses may not include output purchases.

(6) Qualified improvements. Proceeds
that provide a governmentally owned
improvement to a governmentally
owned building (including its struc-
tural components and land function-
ally related and subordinate to the
building) are not used for a private
business use if—

(i) The building was placed in service
more than 1 year before the construc-
tion or acquisition of the improvement
is begun;

(ii) The improvement is not an en-
largement of the building or an im-
provement of interior space occupied
exclusively for any private business
use;

(iii) No portion of the improved
building or any payments in respect of
the improved building are taken into
account under section 141(b)(2)(A) (the
private security test); and

(iv) No more than 15 percent of the
improved building is used for a private
business use.

(e) Special rule for tax assessment
bonds. In the case of a tax assessment
bond that satisfies the requirements of
§1.141-5(d), the loan (or deemed loan) of
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the proceeds to the borrower paying
the assessment is disregarded in deter-
mining whether the private business
use test is met. However, the use of the
loan proceeds is not disregarded in de-
termining whether the private business
use test is met.

(f) Examples. The following examples
illustrate the application of paragraphs
(a) through (e) of this section. In each
example, assume that the arrange-
ments described are the only arrange-
ments with nongovernmental persons
for use of the financed property.

Example 1. Nongovernmental ownership.
State A issues 20-year bonds to purchase
land and equip and construct a factory. A
then enters into an arrangement with Cor-
poration X to sell the factory to X on an in-
stallment basis while the bonds are out-
standing. The issue meets the private busi-
ness use test because a nongovernmental
person owns the financed facility. See also
§1.141-2 (relating to the private activity bond
tests), and §1.141-5 (relating to the private
loan financing test).

Example 2. Lease to a nongovernmental per-
son. (i) The facts are the same as in Example
1, except that A enters into an arrangement
with X to lease the factory to X for 3 years
rather than to sell it to X. The lease pay-
ments will be made annually and will be
based on the tax-exempt interest rate on the
bonds. The issue meets the private business
use test because a nongovernmental person
leases the financed facility. See also §1.141-
14 (relating to anti-abuse rules).

(ii) The facts are the same as in Erample
2(i), except that the annual payments made
by X will equal fair rental value of the facil-
ity and exceed the amount necessary to pay
debt service on the bonds for the 3 years of
the lease. The issue meets the private busi-
ness use test because a nongovernmental
person leases the financed facility and the
test does not require that the benefits of tax-
exempt financing be passed through to the
nongovernmental person.

Example 3. Management contract in substance
a lease. City L issues 30-year bonds to finance
the construction of a city hospital. L enters
into a 15-year contract with M, a nongovern-
mental person that operates a health main-
tenance organization relating to the treat-
ment of M’s members at L’s hospital. The
contract provides for reasonable fixed com-
pensation to M for services rendered with no
compensation based, in whole or in part, on
a share of net profits from the operation of
the hospital. However, the contract also pro-
vides that 30 percent of the capacity of the
hospital will be exclusively available to M’s
members and M will bear the risk of loss of
that portion of the capacity of the hospital
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so that, under all of the facts and cir-
cumstances, the contract is properly charac-
terized as a lease for federal income tax pur-
poses. The issue meets the private business
use test because a nongovernmental person
leases the financed facility.

Example 4. Ownership of title in substance a
leasehold interest. Nonprofit Corporation R
issues bonds on behalf of City P to finance
the construction of a hospital. R will own
legal title to the hospital. In addition, R will
operate the hospital, but R is not treated as
an agent of P in its capacity as operator of
the hospital. P has certain rights to the hos-
pital that establish that it is properly treat-
ed as the owner of the property for federal
income tax purposes. P does not have rights,
however, to directly control operation of the
hospital while R owns legal title to it and
operates it. The issue meets the private busi-
ness use test because the arrangement pro-
vides a nongovernmental person an interest
in the financed facility that is comparable to
a leasehold interest. See paragraphs (a)(2)
and (b)(7)(1) of this section.

Example 5. Rights to control use of property
treated as private business use—parking lot.
Corporation C and City D enter into a plan
to finance the construction of a parking lot
adjacent to C’s factory. Pursuant to the
plan, C conveys the site for the parking lot
to D for a nominal amount, subject to a cov-
enant running with the land that the prop-
erty be used only for a parking lot. In addi-
tion, D agrees that C will have the right to
approve rates charged by D for use of the
parking lot. D issues bonds to finance con-
struction of the parking lot on the site. The
parking lot will be available for use by the
general public on the basis of rates that are
generally applicable and uniformly applied.
The issue meets the private business use test
because a nongovernmental person has spe-
cial legal entitlements for beneficial use of
the financed facility that are comparable to
an ownership interest. See paragraph (b)(7)(i)
of this section.

Example 6. Other actual or beneficial use—hy-
droelectric enhancements. J, a political sub-
division, owns and operates a hydroelectric
generation plant and related facilities. Pur-
suant to a take or pay contract, J sells 15
percent of the output of the plant to Cor-
poration K, an investor-owned utility. K is
treated as a private business user of the
plant. Under the license issued to J for oper-
ation of the plant, J is required by federal
regulations to construct and operate various
facilities for the preservation of fish and for
public recreation. J issues its obligations to
finance the fish preservation and public
recreation facilities. K has no special legal
entitlements for beneficial use of the fi-
nanced facilities. The fish preservation fa-
cilities are functionally related to the oper-
ation of the plant. The recreation facilities
are available to natural persons on a short-
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term basis according to generally applicable
and uniformly applied rates. Under para-
graph (c) of this section, the recreation fa-
cilities are treated as used by the general
public. Under paragraph (b)(7) of this section,
K’s use is not treated as private business use
of the recreation facilities because K has no
special legal entitlements for beneficial use
of the recreation facilities. The fish preser-
vation facilities are not of a type reasonably
available for use on the same basis by nat-
ural persons not engaged in a trade or busi-
ness. Under all of the facts and cir-
cumstances (including the functional rela-
tionship of the fish preservation facilities to
property used in K’s trade or business) under
paragraph (b)(7)(ii) of this section, K derives
a special economic benefit from the fish
preservation facilities. Therefore, K’s private
business use may be established solely on the
basis of that special economic benefit, and
K’s use of the fish preservation facilities is
treated as private business use.

Example 7. Other actual or beneficial use—
pollution control facilities. City B issues obli-
gations to finance construction of a special-
ized pollution control facility on land that it
owns adjacent to a factory owned by Cor-
poration N. B will own and operate the pollu-
tion control facility, and N will have no spe-
cial legal entitlements to use the facility. B,
however, reasonably expects that N will be
the only user of the facility. The facility will
not be reasonably available for use on the
same basis by natural persons not engaged in
a trade or business. Under paragraph
(b)(T)(i1) of this section, because under all of
the facts and circumstances the facility is
functionally related and is physically proxi-
mate to property used in N’s trade or busi-
ness, N derives a special economic benefit
from the facility. Therefore, N’s private busi-
ness use may be established solely on the
basis of that special economic benefit, and
N’s use is treated as private business use of
the facility. See paragraph (b)(7)(ii) of this
section.

Example 8. General public use—airport run-
way. (i) City I issues bonds and uses all of
the proceeds to finance construction of a
runway at a new city-owned airport. The
runway will be available for take-off and
landing by any operator of an aircraft desir-
ing to use the airport, including general
aviation operators who are natural persons
not engaged in a trade or business. It is rea-
sonably expected that most of the actual use
of the runway will be by private air carriers
(both charter airlines and commercial air-
lines) in connection with their use of the air-
port terminals leased by those carriers.
These leases for the use of terminal space
provide no priority rights or other pref-
erential benefits to the air carriers for use of
the runway. Moreover, under the leases the
lease payments are determined without tak-
ing into account the revenues generated by
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runway landing fees (that is, the lease pay-
ments are not determined on a ‘‘residual”
basis). Although the lessee air carriers re-
ceive a special economic benefit from the use
of the runway, this economic benefit is not
sufficient to cause the air carriers to be pri-
vate business users, because the runway is
available for general public use. The issue
does not meet the private business use test.
See paragraphs (b)(7)(ii) and (c) of this sec-
tion.

(ii) The facts are the same as in Erample
8(i), except that the runway will be available
for use only by private air carriers. The use
by these private air carriers is not for gen-
eral public use, because the runway is not
reasonably available for use on the same
basis by natural persons not engaged in a
trade or business. Depending on all of the
facts and circumstances, including whether
there are only a small number of lessee pri-
vate air carriers, the issue may meet the pri-
vate business use test solely because the pri-
vate air carriers receive a special economic
benefit from the runway. See paragraph
(b)(7)(ii) of this section.

(iii) The facts are the same as in Erample
8(i), except that the lease payments under
the leases with the private air carriers are
determined on a residual basis by taking
into account the net revenues generated by
runway landing fees. These leases cause the
private business use test to be met with re-
spect to the runway because they are ar-
rangements that convey special legal enti-
tlements to the financed facility to non-
governmental persons. See paragraph
(b)(7)(i) of this section.

Example 9. General public use—airport park-
ing garage. City S issues bonds and uses all of
the proceeds to finance construction of a
city-owned parking garage at the city-owned
airport. S reasonably expects that more than
10 percent of the actual use of the parking
garage will be by employees of private air
carriers (both charter airlines and commer-
cial airlines) in connection with their use of
the airport terminals leased by those car-
riers. The air carriers’ use of the parking ga-
rage, however, will be on the same basis as
passengers and other members of the general
public using the airport. The leases for the
use of the terminal space provide no priority
rights to the air carriers for use of the park-
ing garage, and the lease payments are de-
termined without taking into account the
revenues generated by the parking garage.
Although the lessee air carriers receive a
special economic benefit from the use of the
parking garage, this economic benefit is not
sufficient to cause the air carriers to be pri-
vate business users, because the parking ga-
rage is available for general public use. The
issue does not meet the private business use
test. See paragraphs (b)(7)(ii) and (c) of this
section.
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Example 10. Long-term arrangements not
treated as general public use—insurance fund.
Authority T deposits all of the proceeds of
its bonds in its insurance fund and invests
all of those proceeds in tax-exempt bonds.
The insurance fund provides insurance to a
large number of businesses and natural per-
sons not engaged in a trade or business. Each
participant receives insurance for a term of
1 year. The use by the participants, other
than participants that are natural persons
not engaged in a trade or business, is treated
as private business use of the proceeds of the
bonds because the participants have special
legal entitlements to the use of bond pro-
ceeds, even though the contractual rights
are not necessarily properly characterized as
ownership, leasehold, or similar interests
listed in paragraph (b) of this section. Use of
the bond proceeds is not treated as general
public use because the term of the insurance
is greater than 200 days. See paragraphs
(0)(7)(1) and (c)(3) of this section.

Example 11. General public use—port road.
Highway Authority W uses all of the pro-
ceeds of its bonds to construct a 25-mile road
to connect an industrial port owned by Cor-
poration Y with existing roads owned and op-
erated by W. Other than the port, the nearest
residential or commercial development to
the new road is 12 miles away. There is no
reasonable expectation that development
will occur in the area surrounding the new
road. W and Y enter into no arrangement (ei-
ther by contract or ordinance) that conveys
special legal entitlements to Y for the use of
the road. Use of the road will be available
without restriction to all users, including
natural persons who are not engaged in a
trade or business. The issue does not meet
the private business use test because the
road is treated as used only by the general
public.

Example 12. General public use of govern-
mentally owned hotel. State Q issues bonds to
purchase land and construct a hotel for use
by the general public (that is, tourists, visi-
tors, and business travelers). The bond docu-
ments provide that Q will own and operate
the project for the term of the bonds. Q will
not enter into a lease or license with any
user for use of rooms for a period longer than
200 days (although users may actually use
rooms for consecutive periods in excess of 200
days). Use of the hotel by hotel guests who
are travelling in connection with trades or
businesses of nongovernmental persons is
not a private business use of the hotel by
these persons because the hotel is intended
to be available and in fact is reasonably
available for use on the same basis by nat-
ural persons not engaged in a trade or busi-
ness. See paragraph (c)(1) of this section.

Example 13. General public use with rights of
first refusal. Authority V uses all of the pro-
ceeds of its bonds to construct a parking ga-
rage. At least 90 percent of the spaces in the

604



Internal Revenue Service, Treasury

garage will be available to the general public
on a monthly first-come, first-served basis. V
reasonably expects that the spaces will be
predominantly leased to natural persons not
engaged in a trade or business who have pri-
ority rights to renew their spaces at then
current fair market value rates. More than
10 percent of the spaces will be leased to non-
governmental persons acting in a trade or
business. These leases are not treated as ar-
rangements with a term of use greater than
200 days. The rights to renew are not treated
as renewal options because the compensation
for the spaces is redetermined at generally
applicable, fair market value rates that will
be in effect at the time of renewal and the
use of the spaces under similar arrangements
is predominantly by natural persons who are
not engaged in a trade or business. The issue
does not meet the private business use test
because at least 90 percent of the use of the
parking garage is general public use. See
paragraph (c)(3) of this section.

Example 14. General public use with a spe-
cially negotiated rate agreement with agency of
United States. G, a sewage collection and
treatment district, operates facilities that
were financed with its bonds. F, an agency of
the United States, has a base located within
G. Approximately 20 percent of G’s facilities
are used to treat sewage produced by F under
a specially negotiated rate agreement. Under
the specially negotiated rate agreement, G
uses its best efforts to charge F as closely as
possible the same amount for its use of G’s
services as its other customers pay for the
same amount of services, although those
other customers pay for services based on
standard district charges and tax levies. F is
prohibited by federal law from paying for the
services based on those standard district
charges and tax levies. The use of G’s facili-
ties by F is on the same basis as the general
public. See paragraph (c)(2)(ii) of this sec-
tion.

Example 15. Arrangements not available for
use by natural persons not engaged in a trade
or business—federal use of prisons. Authority
E uses all of the proceeds of its bonds to con-
struct a prison. E contracts with federal
agency F to house federal prisoners on a
space-available, first-come, first-served
basis, pursuant to which F will be charged
approximately the same amount for each
prisoner as other persons that enter into
similar transfer agreements. It is reasonably
expected that other persons will enter into
similar agreements. The term of the use
under the contract is not longer than 100
days, and F has no right to renew, although
E reasonably expects to renew the contract
indefinitely. The prison is not financed for a
principal purpose of providing the prison for
use by F. It is reasonably expected that dur-
ing the term of the bonds, more than 10 per-
cent of the prisoners at the prison will be
federal prisoners. F’s use of the facility is
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not general public use because this type of
use (leasing space for prisoners) is not avail-
able for use on the same basis by natural
persons not engaged in a trade or business.
The issue does not meet the private business
use test, however, because the leases satisfy
the exception of paragraph (d)(3)(i) of this
section.

Example 16. Negotiated arm’s-length arrange-
ments—auditorium reserved in advance< (i)
City Z issues obligations to finance the con-
struction of a municipal auditorium that it
will own and operate. The use of the audito-
rium will be open to anyone who wishes to
use it for a short period of time on a rate-
scale basis. Z reasonably expects that the au-
ditorium will be used by schools, church
groups, sororities, and numerous commercial
organizations. Corporation H, a nongovern-
mental person, enters into an arm’s-length
arrangement with Z to use the auditorium
for 1 week for each year for a 10-year period
(a total of 70 days), pursuant to which H will
be charged a specific price reflecting fair
market value. On the date the contract is en-
tered into, Z has not established generally
applicable rates for future years. Even
though the auditorium is not financed for a
principal purpose of providing use of the au-
ditorium to H, H is not treated as using the
auditorium as a member of the general pub-
lic because its use is not on the same basis
as the general public. Because the term of
H’s use of the auditorium is longer than 50
days, the arrangement does not meet the ex-
ception under paragraph (d)(3)(ii) of this sec-
tion.

(ii) The facts are the same as in Erample
16(i), except that H will enter into an arm’s-
length arrangement with Z to use the audi-
torium for 1 week for each year for a 4-year
period (a total of 28 days), pursuant to which
H will be charged a specific price reflecting
fair market value. H is not treated as a pri-
vate business user of the auditorium because
its contract satisfies the exception of para-
graph (d)(3)(ii) of this section for negotiated
arm’s-length arrangements.

(g) Measurement of private business
use—(1) In general. In general, the pri-
vate business use of proceeds is allo-
cated to property under §1.141-6. The
amount of private business use of that
property is determined according to
the average percentage of private busi-
ness use of that property during the
measurement period.

(2) Measurement period—(i) General
rule. Except as provided in this para-
graph (g2)(2), the measurement period of
property financed by an issue begins on
the later of the issue date of that issue
or the date the property is placed in
service and ends on the earlier of the
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last date of the reasonably expected
economic life of the property or the
latest maturity date of any bond of the
issue financing the property (deter-
mined without regard to any optional
redemption dates). In general, the pe-
riod of reasonably expected economic
life of the property for this purpose is
based on reasonable expectations as of
the issue date.

(ii) Special rule for refundings of short-
term obligations. For an issue of short-
term obligations that the issuer rea-
sonably expects to refund with a long-
term financing (such as bond anticipa-
tion notes), the measurement period is
based on the latest maturity date of
any bond of the last refunding issue
with respect to the financed property
(determined without regard to any op-
tional redemption dates).

(iii) Special rule for reasonably ex-
pected mandatory redemptions. If an
issuer reasonably expects on the issue
date that an action will occur during
the term of the bonds to cause either
the private business tests or the pri-
vate loan financing test to be met and
is required to redeem bonds to meet
the reasonable expectations test of
§1.141-2(d)(2), the measurement period
ends on the reasonably expected re-
demption date.

(iv) Special rule for ownership by a
nongovernmental person. The amount of
private business use resulting from
ownership by a nongovernmental per-
son is the greatest percentage of pri-
vate business use in any 1-year period.

(v) Anti-abuse rule. If an issuer estab-
lishes the term of an issue for a period
that is longer than is reasonably nec-
essary for the governmental purposes
of the issue for a principal purpose of
increasing the permitted amount of
private business use, the Commissioner
may determine the amount of private
business use according to the greatest
percentage of private business use in
any l-year period.

(3) Determining average percentage of
private business use. The average per-
centage of private business use is the
average of the percentages of private
business use during the 1-year periods
within the measurement period. Appro-
priate adjustments must be made for
beginning and ending periods of less
than 1 year.
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(4) Determining the average amount of
private business use for a I-year period—
(i) In general. The percentage of private
business use of property for any 1-year
period is the average private business
use during that year. This average is
determined by comparing the amount
of private business use during the year
to the total amount of private business
use and use that is not private business
use (government use) during that year.
Paragraphs (g)(4) (ii) through (v) of this
section apply to determine the average
amount of private business use for a 1-
year period.

(ii) Uses at different times. For a facil-
ity in which actual government use
and private business use occur at dif-
ferent times (for example, different
days), the average amount of private
business use generally is based on the
amount of time that the facility is
used for private business use as a per-
centage of the total time for all actual
use. In determining the total amount
of actual use, periods during which the
facility is not in use are disregarded.

(iii) Simultaneous use. In general, for
a facility in which government use and
private business use occur simulta-
neously, the entire facility is treated
as having private business use. For ex-
ample, a governmentally owned facil-
ity that is leased or managed by a non-
governmental person in a manner that
results in private business use is treat-
ed as entirely used for a private busi-
ness use. If, however, there is also pri-
vate business use and actual govern-
ment use on the same basis, the aver-
age amount of private business use
may be determined on a reasonable
basis that properly reflects the propor-
tionate benefit to be derived by the
various users of the facility (for exam-
ple, reasonably expected fair market
value of use). For example, the average
amount of private business use of a ga-
rage with unassigned spaces that is
used for government use and private
business use is generally based on the
number of spaces used for private busi-
ness use as a percentage of the total
number of spaces.

(iv) Discrete portion. For purposes of
this paragraph (g), measurement of the
use of proceeds allocated to a discrete
portion of a facility is determined by
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treating that discrete portion as a sep-
arate facility.

(v) Relationship to fair market value.
For purposes of paragraphs (g)(4) (ii)
through (iv) of this section, if private
business use is reasonably expected as
of the issue date to have a significantly
greater fair market value than govern-
ment use, the average amount of pri-
vate business use must be determined
according to the relative reasonably
expected fair market values of use
rather than another measure, such as
average time of use. This determina-
tion of relative fair market value may
be made as of the date the property is
acquired or placed in service if making
this determination as of the issue date
is not reasonably possible (for example,
if the financed property is not identi-
fied on the issue date). In general, the
relative reasonably expected fair mar-
ket value for a period must be deter-
mined by taking into account the
amount of reasonably expected pay-
ments for private business use for the
period in a manner that properly re-
flects the proportionate benefit to be
derived from the private business use.

(6) Common areas. The amount of pri-
vate business use of common areas
within a facility is based on a reason-
able method that properly reflects the
proportionate benefit to be derived by
the users of the facility. For example,
in general, a method that is based on
the average amount of private business
use of the remainder of the entire facil-
ity reflects proportionate benefit.

(6) Allocation of neutral costs. Proceeds
that are used to pay costs of issuance,
invested in a reserve or replacement
fund, or paid as fees for a qualified
guarantee or a qualified hedge must be
allocated ratably among the other pur-
poses for which the proceeds are used.

(7)) Commencement of measurement of
private business use. Generally, private
business use commences on the first
date on which there is a right to actual
use by the nongovernmental person.
However, if an issuer enters into an ar-
rangement for private business use a
substantial period before the right to
actual private business use commences
and the arrangement transfers owner-
ship or is an arrangement for other
long-term use (such as a lease for a sig-
nificant portion of the remaining eco-
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nomic life of financed property), pri-
vate business use commences on the
date the arrangement is entered into,
even if the right to actual use com-
mences after the measurement period.
For this purpose, 10 percent of the
measurement period is generally treat-
ed as a substantial period.

(8) Examples. The following examples
illustrate the application of this para-
graph (g):

Example 1. Research facility. University U, a
state owned and operated university, owns
and operates a research facility. U proposes
to finance general improvements to the fa-
cility with the proceeds of an issue of bonds.
U enters into sponsored research agreements
with nongovernmental persons that result in
private business use because the sponsors
will own title to any patents resulting from
the research. The governmental research
conducted by U and the research U conducts
for the sponsors take place simultaneously
in all laboratories within the research facil-
ity. All laboratory equipment is available
continuously for use by workers who perform
both types of research. Because it is not pos-
sible to predict which research projects will
be successful, it is not reasonably prac-
ticable to estimate the relative revenues ex-
pected to result from the governmental and
nongovernmental research. U contributed 90
percent of the cost of the facility and the
nongovernmental persons contributed 10 per-
cent of the cost. Under this section, the non-
governmental persons are using the facility
for a private business use on the same basis
as the government use of the facility. The
portions of the costs contributed by the var-
ious users of the facility provide a reason-
able basis that properly reflects the propor-
tionate benefit to be derived by the users of
the facility. The nongovernmental persons
are treated as using 10 percent of the pro-
ceeds of the issue.

Example 2. Stadium. (i) City L issues bonds
and uses all of the proceeds to construct a
stadium. L enters into a long-term contract
with a professional sports team T under
which T will use the stadium 20 times during
each year. These uses will occur on nights
and weekends. L reasonably expects that the
stadium will be used more than 180 other
times each year, none of which will give rise
to private business use. This expectation is
based on a feasibility study and historical
use of the old stadium that is being replaced
by the new stadium. There is no significant
difference in the value of T’s uses when com-
pared to the other uses of the stadium, tak-
ing into account the payments that T is rea-
sonably expected to make for its use. Assum-
ing no other private business use, the issue
does not meet the private business use test
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because not more than 10 percent of the use
of the facility is for a private business use.

(ii) The facts are the same as in Example
2(i), except that L reasonably expects that
the stadium will be used not more than 60
other times each year, none of which will
give rise to private business use. The issue
meets the private business use test because
25 percent of the proceeds are used for a pri-
vate business use.

Example 3. Airport terminal areas treated as
common areas. City N issues bonds to finance
the construction of an airport terminal.
Eighty percent of the leasable space of the
terminal will be leased to private air car-
riers. The remaining 20 percent of the
leasable space will be used for the term of
the bonds by N for its administrative pur-
poses. The common areas of the terminal, in-
cluding waiting areas, lobbies, and hallways
are treated as 80 percent used by the air car-
riers for purposes of the private business use
test.

[T.D. 8712, 62 FR 2286, Jan. 16, 1997, as amend-
ed by T.D. 8967, 66 FR 58062, Nov. 20, 2001]

§1.141-4 Private security or payment
test.

(a) General rule—(1) Private security or
payment. The private security or pay-
ment test relates to the nature of the
security for, and the source of, the pay-
ment of debt service on an issue. The
private payment portion of the test
takes into account the payment of the
debt service on the issue that is di-
rectly or indirectly to be derived from
payments (whether or not to the issuer
or any related party) in respect of
property, or borrowed money, used or
to be used for a private business use.
The private security portion of the test
takes into account the payment of the
debt service on the issue that is di-
rectly or indirectly secured by any in-
terest in property used or to be used
for a private business use or payments
in respect of property used or to be
used for a private business use. For ad-
ditional rules for output facilities, see
§1.141-7.

(2) Aggregation of private payments and
security. For purposes of the private se-
curity or payment test, payments
taken into account as private pay-
ments and payments or property taken
into account as private security are ag-
gregated. However, the same payments
are not taken into account as both pri-
vate security and private payments.

(3) Underlying arrangement. The secu-
rity for, and payment of debt service
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on, an issue is determined from both
the terms of the bond documents and
on the basis of any underlying arrange-
ment. An underlying arrangement may
result from separate agreements be-
tween the parties or may be deter-
mined on the basis of all of the facts
and circumstances surrounding the
issuance of the bonds. For example, if
the payment of debt service on an issue
is secured by both a pledge of the full
faith and credit of a state or local gov-
ernmental unit and any interest in
property used or to be used in a private
business use, the issue meets the pri-
vate security or payment test.

(b) Measurement of private payments
and security—(1) Scope. This paragraph
(b) contains rules that apply to both
private security and private payments.

(2) Present value measurement—(i) Use
of present value. In determining wheth-
er an issue meets the private security
or payment test, the present value of
the payments or property taken into
account is compared to the present
value of the debt service to be paid
over the term of the issue.

(i1) Debt service—(A) Debt service paid
from proceeds. Debt service does not in-
clude any amount paid or to be paid
from sale proceeds or investment pro-
ceeds. For example, debt service does
not include payments of capitalized in-
terest funded with proceeds.

(B) Adjustments to debt service. Debt
service is adjusted to take into account
payments and receipts that adjust the
yield on an issue for purposes of sec-
tion 148(f). For example, debt service
includes fees paid for qualified guaran-
tees under §1.148-4(f) and is adjusted to
take into account payments and re-
ceipts on qualified hedges under §1.148-
4(h).

(iii) Computation of present value—(A)
In general. Present values are deter-
mined by using the yield on the issue
as the discount rate and by discounting
all amounts to the issue date. See,
however, §1.141-13 for special rules for
refunding bonds.

(B) Fized yield issues. For a fixed yield
issue, yield is determined on the issue
date and is not adjusted to take into
account subsequent events.

(C) Variable yield issues. The yield on
a variable yield issue is determined
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