§36.605

§36.605 Procedure following prelimi-
nary determination of equivalency.

(a) If the Assistant Attorney General
makes a preliminary determination of
equivalency under §36.604, he or she
shall inform the submitting official, in
writing, of that preliminary determina-
tion. The Assistant Attorney General
shall also—

(1) Publish a notice in the FEDERAL
REGISTER that advises the public of the
preliminary determination of equiva-
lency with respect to the particular
code, and invite interested persons and
organizations, including individuals
with disabilities, during a period of at
least 60 days following publication of
the notice, to file written comments
relevant to whether a final certifi-
cation of equivalency should be issued;

(2) After considering the information
received in response to the notice de-
scribed in paragraph (a) of this section,
and after publishing a separate notice
in the FEDERAL REGISTER, hold an in-
formal hearing in Washington, DC at
which interested persons, including in-
dividuals with disabilities, are provided
an opportunity to express their views
with respect to the preliminary deter-
mination of equivalency; and

(b) The Assistant Attorney General,
after consultation with the Architec-
tural and Transportation Barriers
Compliance Board, and consideration
of the materials and information sub-
mitted pursuant to this section and
§36.603, shall issue either a certifi-
cation of equivalency or a final deter-
mination to deny the request for cer-
tification. He or she shall publish no-
tice of the certification of equivalency
or denial of certification in the FED-
ERAL REGISTER.

§36.606 Procedure following prelimi-
nary denial of certification.

(a) If the Assistant Attorney General
makes a Preliminary determination to
deny certification of a code under
§36.604, he or she shall notify the sub-
mitting official of the determination.
The notification may include specifica-
tion of the manner in which the code
could be amended in order to qualify
for certification.

(b) The Assistant Attorney General
shall allow the submitting official not
less than 15 days to submit data, views,
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and arguments in opposition to the
preliminary determination to deny cer-
tification. If the submitting official
does not submit materials, the Assist-
ant Attorney General shall not be re-
quired to take any further action. If
the submitting official submits mate-
rials, the Assistant Attorney General
shall evaluate those materials and any
other relevant information. After eval-
uation of any newly submitted mate-
rials, the Assistant Attorney General
shall make either a final denial of cer-
tification or a preliminary determina-
tion of equivalency.

§36.607

(a)(1) A certification shall be consid-
ered a certification of equivalency only
with respect to those features or ele-
ments that are both covered by the cer-
tified code and addressed by the stand-
ards against which equivalency is
measured.

(2) For example, if certain equipment
is not covered by the code, the deter-
mination of equivalency cannot be used
as evidence with respect to the ques-
tion of whether equipment in a build-
ing built according to the code satisfies
the Act’s requirements with respect to
such equipment. By the same token,
certification would not be relevant to
construction of a facility for children,
if the regulations against which
equivalency is measured do not address
children’s facilities.

(b) A certification of equivalency is
effective only with respect to the par-
ticular edition of the code for which
certification is granted. Any amend-
ments or other changes to the code
after the date of the certified edition
are not considered part of the certifi-
cation.

(c) A submitting official may reapply
for certification of amendments or
other changes to a code that has al-
ready received certification.

Effect of certification.

§36.608 Guidance concerning model
codes.

Upon application by an authorized
representative of a private entity re-
sponsible for developing a model code,
the Assistant Attorney General may
review the relevant model code and
issue guidance concerning whether and
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