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and differentials due for each date de-
scribed in paragraph (a) of this section
by an amount determined as follows:

(1) Divide the employee’s earnings
from other employment during the pe-
riod covered by the corrective action,
as described in § 550.805(e)(1) of this
part, by the total amount of back pay
prior to any deductions;

(2) Multiply the ratio obtained in
paragraph (b)(1) of this section by the
amount of pay, allowances, and dif-
ferentials due for each date described
in paragraph (a) of this section.

(c) The agency shall compute interest
on the amount of back pay computed
under section 5596 of title 5, United
States Code, and this subpart before
making deductions for erroneous pay-
ments, as required by § 550.805(e)(2) of
this part.

(d) The rate or rates used to compute
the interest payment shall be the an-
nual percentage rate or rates estab-
lished by the Secretary of the Treasury
as the overpayment rate under section
6621(a)(1) of title 26, United States Code
(or its predecessor statute), for the pe-
riod or periods of time for which inter-
est is payable.

(e) On each day for which interest ac-
crues, the agency shall compound in-
terest by dividing the applicable inter-
est rate (expressed as a decimal) by 365
(366 in a leap year).

(f) The agency shall compute the
amount of interest due, and shall issue
the interest payment within 30 days of
the date on which accrual of interest
ends.

(g) To the extent administratively
feasible, the agency shall issue pay-
ments of back pay and interest simul-
taneously. If all or part of the payment
of back pay is issued on or before the
date on which accrual of interest ends
and the interest payment is issued
after the payment of back pay is
issued, the amount of the payment of
back pay shall be subtracted from the
accrued amount of back pay and inter-
est, effective with the date the pay-
ment of back pay was issued. Interest
shall continue to accrue on the remain-
ing unpaid amount of back pay (if any)
and interest until the date on which
accrual of interest ends.

[53 FR 18072, May 20, 1988, and 53 FR 45886,
Nov. 15, 1988; 64 FR 69179, Dec. 10, 1999]

§ 550.807 Payment of reasonable attor-
ney fees.

(a) An employee or an employee’s
personal representative may request
payment of reasonable attorney fees
related to an unjustified or unwar-
ranted personnel action that resulted
in the withdrawal, reduction, or denial
of all or part of the pay, allowances,
and differentials otherwise due the em-
ployee. Such a request may be pre-
sented only to the appropriate author-
ity that corrected or directed the cor-
rection of the unjustified or unwar-
ranted personnel action. However, if
the finding that provides the basis for
a request for payment of reasonable at-
torney fees is made on appeal from a
decision by an appropriate authority
other than the employing agency, the
employee or the employee’s personal
representative shall present the re-
quest to the appropriate authority
from which the appeal was taken.

(b) The appropriate authority to
which such a request is presented shall
provide an opportunity for the employ-
ing agency to respond to a request for
payment of reasonable attorney fees.

(c) Except as provided in paragraph
(e) of this section, when an appropriate
authority corrects or directs the cor-
rection of an unjustified or unwar-
ranted personnel action that resulted
in the withdrawal, reduction, or denial
of all or part of the pay, allowances,
and differentials otherwise due an em-
ployee, the payment of reasonable at-
torney fees shall be deemed to be war-
ranted only if—

(1) Such payment is in the interest of
justice, as determined by the appro-
priate authority in accordance with
standards established by the Merit Sys-
tems Protection Board under section
7701(g) of title 5, United States Code;
and

(2) There is a specific finding by the
appropriate authority setting forth the
reasons such payment is in the interest
of justice.

(d) When an appropriate authority
determines that such payment is war-
ranted, it shall require payment of at-
torney fees in an amount determined
to be reasonable by the appropriate au-
thority. When an appropriate authority
determines that such payment is not
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warranted, no such payment shall be
required.

(e) When a determination by an ap-
propriate authority that an employee
has been affected by an unjustified or
unwarranted personnel action that re-
sulted in the withdrawal, reduction, or
denial of all or part of the pay, allow-
ances, and differentials otherwise due
the employee is based on a finding of
discrimination prohibited under sec-
tion 2302(b)(1) of title 5, United States
Code, the payment of attorney fees
shall be in accordance with the stand-
ards prescribed under section 706(k) of
the Civil Rights Act of 1964, as amend-
ed (42 U.S.C. 2000e–5(k)).

(f) The payment of reasonable attor-
ney fees shall be allowed only for the
services of members of the Bar and for
the services of law clerks, paralegals,
or law students, when assisting mem-
bers of the Bar. However, no payment
may be allowed under section 5596 of
title 5, United States Code, and this
subpart for the services of any em-
ployee of the Federal Government, ex-
cept as provided in section 205 of title
18, United States Code, relating to the
activities of officers and employees in
matters affecting the Government.

(g) A determination concerning
whether the payment of reasonable at-
torney fees is in the interest of justice
and concerning the amount of any such
payment shall be subject to review or
appeal only if provided for by statute
or regulation.

(h) This section does not apply to any
administrative proceeding that was
pending on January 11, 1979.

[46 FR 58275, Dec. 1, 1981. Redesignated at 53
FR 18072, May 20, 1988, and 53 FR 45886, Nov.
15, 1988]

§ 550.808 Prohibition against setting
aside proper promotions.

Nothing in section 5596 of title 5,
United States Code, or this subpart
shall be construed as authorizing the
setting aside of an otherwise proper
promotion by a selecting official from
a group of properly ranked and cer-
tified candidates.

[46 FR 58275, Dec. 1, 1981, as amended at 53
FR 18072, May 20, 1988, and 53 FR 45886, Nov.
15, 1988]

APPENDIX A TO SUBPART H OF PART
550—INFORMATION ON COMPUTING
CERTAIN COMMON DEDUCTIONS FROM
BACK PAY AWARDS

To determine the net back payment owed
an employee, an agency must make certain
required deductions. (See § 550.805(e)(3).) To
compute these deductions, an agency must
determine the appropriate base or follow
other rules, consistent with applicable law.
Some deductions, such as tax deductions, are
not subject to OPM regulation. To assist
agencies, this appendix summarizes the rules
for certain common deductions. For further
information on Federal tax deductions from
back pay awards, please contact the Internal
Revenue Service directly or review relevant
IRS publications.

Type of deduction How to Compute the deduction

(a) Mandatory employee retirement contributions ...................... Compute the deduction based on the basic pay portion of
gross back pay before adding interest or applying any offset
or deduction.

(b) Life insurance premiums ........................................................ Compute the deduction based on the basic pay portion of
gross back pay before adding interest or applying any offset
or deduction.

(c) Social Security (OASDI) and Medicare taxes ........................ Compute the deduction based on adjusted gross back pay
(gross back pay less the offset for outside earnings under
§ 550.805(e)(1), but before adding interest). The deduction
may be reduced dollar-for-dollar by the amount of any Social
Security or Medicare taxes that were withheld from erro-
neous payments made in the same calendar year as the
back pay award, but only if—

(1) Those erroneous payments were actually recovered by
the Government by offsetting the back pay award as
provided in § 550.805(e)(2); and

(2) Those withheld taxes have not already been repaid to
the employee.

Note: Social Security taxes are subject to the applicable Social
Security tax wage base limit. In addition, see IRS guidance
regarding possible correction and refunding of Social Secu-
rity and Medicare taxes withheld from erroneous payments
in a prior calendar year.
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