§550.151

requirements of that section, at one of
the following percentages of that part
of the employee’s rate of basic pay
which does not exceed the minimum
rate of basic pay for GS-10 (including
any applicable locality-based com-
parability payment under 5 U.S.C. 5304
or special rate of pay under 5 U.S.C.
5305 or similar provision of law):

(1) A position with a tour of duty of
the 24 hours on duty, 24 hours off duty
type and with a schedule of: 60 hours a
week—b percent, unless 25 or more
hours of actual work is customarily re-
quired, in which event—10 percent; 72
hours a week—15 percent, unless 24 or
more hours of actual work is custom-
arily required, in which event—20 per-
cent; 84 hours or more a week—25 per-
cent.

(2) A position with a tour of duty re-
quiring the employee to remain on
duty during all daylight hours each
day, or for 12 hours each day, or for 24
hours each day, with the employee liv-
ing at his station during the period of
his assignment to his tour, and with a
schedule of: 5 days a week—b percent,
unless 25 or more hours of actual work
is customarily required, in which
event—10 percent; 6 days a week—15
percent, unless 30 or more hours of ac-
tual work is customarily required, in
which event 20 percent; 7 days a week—
25 percent.

(3) A position in which the employee
has a Dbasic workweek requiring
fulltime performance of actual work,
and is required, in addition, to remain
on standby duty: 14 to 18 hours a week
on regular workdays, or extending into
a nonworkday in continuation of a pe-
riod of duty within the basic work-
week—15 percent; 19 to 27 hours a week
on regular workdays, or extending into
a nonworkday in continuation of a pe-
riod of duty within the basic work-
week—20 percent; 28 or more hours a
week on regular workdays, or extend-
ing into a nonworkday in continuation
of a period of duty within the basic
workweek—25 percent; 7 to 9 hours on
one or more of his regular weekly non-
workdays—15 percent; 10 to 13 hours on
one or more of his regular weekly non-
workdays—20 percent; 14 or more hours
on one or more of his regular weekly
nonworkdays—25 percent.
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(4) When an agency pays an employee
one of the rates authorized by para-
graph (a)(1), (2), or (3) of this section,
the agency shall increase this rate by
adding (i) 2% percent to the rate when
the employee is required to perform
Sunday work on an average of 20 to 40
Sundays over a year’s period or (ii) 5
percent to the rate when the employee
is required to perform Sunday work on
an average of 41 or more Sundays over
a year’s period but the rate thus in-
creased may not exceed 25 percent.

(b) If an employee is eligible for pre-
mium pay on an annual basis under
§550.141, but none of the percentages in
paragraph (a) of this section is applica-
ble, or unusual conditions are present
which seem to make the applicable
rate unsuitable, the agency may pro-
pose a rate of premium pay on an an-
nual basis for OPM approval. The pro-
posal shall include full information
bearing on the employee’s tour of duty;
the number of hours of actual work re-
quired; and how it is distributed over
the tour of duty; the number of hours
in a standby status required and the
extent to which the employee’s where-
abouts and activities are restricted
during standby periods; the extent to
which the assignment is made more on-
erous by night, holiday, or Sunday
duty or by hours of duty beyond 8 in a
day or 40 in a week; and any other per-
tinent conditions.

[33 FR 12458, Sept. 4, 1968, as amended at 56
FR 20342, May 3, 1991; 61 FR 3543, Feb. 1, 1996]

ADMINISTRATIVELY UNCONTROLLABLE
WORK

§550.151 Authorization of premium
pay on an annual basis.

An agency may pay premium pay on
an annual basis, instead of other pre-
mium pay prescribed in this subpart
(except premium pay for regular over-
time work, and work at night, on Sun-
days, and on holidays), to an employee
in a position in which the hours of duty
cannot be controlled administratively
and which requires substantial
amounts of irregular or occasional
overtime work, with the employee gen-
erally being responsible for recog-
nizing, without supervision, cir-
cumstances which require the em-
ployee to remain on duty. Premium
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pay under this section is determined as
an appropriate percentage, not less
than 10 percent nor more than 25 per-
cent, of the employee’s rate of basic
pay (as defined in §550.103).

[67 FR 2435, Jan. 22, 1992, as amended at 61
FR 3543, Feb. 1, 1996]

§550.152 [Reserved]

§550.153 Bases for determining posi-
tions for which premium pay under
§550.151 is authorized.

(a) The requirement in §550.151 that a
position be one in which the hours of
duty cannot be controlled administra-
tively is inherent in the nature of such
a position. A typical example of a posi-
tion which meets this requirement is
that of an investigator of criminal ac-
tivities whose hours of duty are gov-
erned by what criminals do and when
they do it. He is often required to per-
form such duties as shadowing sus-
pects, working incognito among those
under suspicion, searching for evi-
dence, meeting informers, making ar-
rests, and interviewing persons having
knowledge of criminal or alleged crimi-
nal activities. His hours on duty and
place of work depend on the behavior of
the criminals or suspected criminals
and cannot be controlled administra-
tively. In such a situation, the hours of
duty cannot be controlled by such ad-
ministrative devices as hiring addi-
tional personnel; rescheduling the
hours of duty (which can be done when,
for example, a type of work occurs pri-
marily at certain times of the day); or
granting compensatory time off duty
to offset overtime hours required.

(b) In order to satisfactorily dis-
charge the duties of a position referred
to in §550.151, an employee is required
to perform substantial amounts of ir-
regular or occasional overtime work.
In regard to this requirement:

(1) A substantial amount of irregular
or occasional overtime work means an
average of at least 3 hours a week of
that overtime work.

(2) The irregular or occasional over-
time work is a continual requirement,
generally averaging more than once a
week.

(3) There must be a definite basis for
anticipating that the irregular or occa-
sional overtime work will continue

§550.153

over an appropriate period with a dura-
tion and frequency sufficient to meet
the minimum requirements under para-
graphs (b)(1) and (2) of this section.

(c) The words in §550.151 that an em-
ployee is generally ‘‘responsible for
recognizing, without supervision, cir-
cumstances which require him to re-
main on duty’ mean that:

(1) The responsibility for an em-
ployee remaining on duty when re-
quired by circumstances must be a
definite, official, and special require-
ment of his position.

(2) The employee must remain on
duty not merely because it is desirable,
but because of compelling reasons in-
herently related to continuance of his
duties, and of such a nature that fail-
ure to carry on would constitute neg-
ligence.

(3) The requirement that the em-
ployee is responsible for recognizing
circumstances does not include such
clear-cut instances as, for example,
when an employee must continue
working because a relief fails to report
as scheduled.

(d) The words ‘‘circumstances which
require him to remain on duty’’ as used
in §550.151 mean that:

(1) The employee is required to con-
tinue on duty in continuation of a full
daily tour of duty or that after the end
of his regular workday, the employee
resumes duty in accordance with a pre-
arranged plan or an awaited event. Per-
formance of only call-back overtime
work referred to in §550.112(h) does not
meet this requirement.

(2) The employee has no choice as to
when or where he may perform the
work when he remains on duty in con-
tinuation of a full daily tour of duty.
This differs from a situation in which
an employee has the option of taking
work home or doing it at the office; or
doing it in continuation of his regular
hours of duty or later in the evening. It
also differs from a situation in which
an employee has such latitude in his
working hours, as when in a travel sta-
tus, that he may decide to begin work
later in the morning and continue
working later at night to better accom-
plish a given objective.

[33 FR 12458, Sept. 4, 1968, as amended at 35

FR 6311, Apr. 18, 1970; 64 FR 69175, Dec. 10,
1999]
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