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provided to an employee, family mem-
ber coverage must be maintained dur-
ing the FMLA leave. Similarly, benefit 
coverage during FMLA leave for med-
ical care, surgical care, hospital care, 
dental care, eye care, mental health 
counseling, substance abuse treatment, 
etc., must be maintained during leave 
if provided in an employer’s group 
health plan, including a supplement to 
a group health plan, whether or not 
provided through a flexible spending 
account or other component of a cafe-
teria plan. 

(c) If an employer provides a new 
health plan or benefits or changes 
health benefits or plans while an em-
ployee is on FMLA leave, the employee 
is entitled to the new or changed plan/ 
benefits to the same extent as if the 
employee were not on leave. For exam-
ple, if an employer changes a group 
health plan so that dental care be-
comes covered under the plan, an em-
ployee on FMLA leave must be given 
the same opportunity as other employ-
ees to receive (or obtain) the dental 
care coverage. Any other plan changes 
(e.g., in coverage, premiums, 
deductibles, etc.) which apply to all 
employees of the workforce would also 
apply to an employee on FMLA leave. 

(d) Notice of any opportunity to 
change plans or benefits must also be 
given to an employee on FMLA leave. 
If the group health plan permits an em-
ployee to change from single to family 
coverage upon the birth of a child or 
otherwise add new family members, 
such a change in benefits must be made 
available while an employee is on 
FMLA leave. If the employee requests 
the changed coverage it must be pro-
vided by the employer. 

(e) An employee may choose not to 
retain group health plan coverage dur-
ing FMLA leave. However, when an em-
ployee returns from leave, the em-
ployee is entitled to be reinstated on 
the same terms as prior to taking the 
leave, including family or dependent 
coverages, without any qualifying pe-
riod, physical examination, exclusion 
of pre- existing conditions, etc. See 
§ 825.212(c). 

(f) Except as required by the Consoli-
dated Omnibus Budget Reconciliation 
Act of 1986 (COBRA) and for ‘‘key’’ em-
ployees (as discussed below), an em-

ployer’s obligation to maintain health 
benefits during leave (and to restore 
the employee to the same or equivalent 
employment) under FMLA ceases if 
and when the employment relationship 
would have terminated if the employee 
had not taken FMLA leave (e.g., if the 
employee’s position is eliminated as 
part of a nondiscriminatory reduction 
in force and the employee would not 
have been transferred to another posi-
tion); an employee informs the em-
ployer of his or her intent not to return 
from leave (including before starting 
the leave if the employer is so in-
formed before the leave starts); or the 
employee fails to return from leave or 
continues on leave after exhausting his 
or her FMLA leave entitlement in the 
12-month period. 

(g) If a ‘‘key employee’’ (see § 825.218) 
does not return from leave when noti-
fied by the employer that substantial 
or grievous economic injury will result 
from his or her reinstatement, the em-
ployee’s entitlement to group health 
plan benefits continues unless and 
until the employee advises the em-
ployer that the employee does not de-
sire restoration to employment at the 
end of the leave period, or FMLA leave 
entitlement is exhausted, or reinstate-
ment is actually denied. 

(h) An employee’s entitlement to 
benefits other than group health bene-
fits during a period of FMLA leave 
(e.g., holiday pay) is to be determined 
by the employer’s established policy 
for providing such benefits when the 
employee is on other forms of leave 
(paid or unpaid, as appropriate). 

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30, 
1995] 

§ 825.210 How may employees on 
FMLA leave pay their share of 
group health benefit premiums? 

(a) Group health plan benefits must 
be maintained on the same basis as 
coverage would have been provided if 
the employee had been continuously 
employed during the FMLA leave pe-
riod. Therefore, any share of group 
health plan premiums which had been 
paid by the employee prior to FMLA 
leave must continue to be paid by the 
employee during the FMLA leave pe-
riod. If premiums are raised or lowered, 
the employee would be required to pay 
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the new premium rates. Maintenance 
of health insurance policies which are 
not a part of the employer’s group 
health plan, as described in 
§ 825.209(a)(1), are the sole responsi-
bility of the employee. The employee 
and the insurer should make necessary 
arrangements for payment of pre-
miums during periods of unpaid FMLA 
leave. 

(b) If the FMLA leave is substituted 
paid leave, the employee’s share of pre-
miums must be paid by the method 
normally used during any paid leave, 
presumably as a payroll deduction. 

(c) If FMLA leave is unpaid, the em-
ployer has a number of options for ob-
taining payment from the employee. 
The employer may require that pay-
ment be made to the employer or to 
the insurance carrier, but no additional 
charge may be added to the employee’s 
premium payment for administrative 
expenses. The employer may require 
employees to pay their share of pre-
mium payments in any of the following 
ways: 

(1) Payment would be due at the 
same time as it would be made if by 
payroll deduction; 

(2) Payment would be due on the 
same schedule as payments are made 
under COBRA; 

(3) Payment would be prepaid pursu-
ant to a cafeteria plan at the employ-
ee’s option; 

(4) The employer’s existing rules for 
payment by employees on ‘‘leave with-
out pay’’ would be followed, provided 
that such rules do not require prepay-
ment (i.e., prior to the commencement 
of the leave) of the premiums that will 
become due during a period of unpaid 
FMLA leave or payment of higher pre-
miums than if the employee had con-
tinued to work instead of taking leave; 
or, 

(5) Another system voluntarily 
agreed to between the employer and 
the employee, which may include pre-
payment of premiums (e.g., through in-
creased payroll deductions when the 
need for the FMLA leave is foresee-
able). 

(d) The employer must provide the 
employee with advance written notice 
of the terms and conditions under 
which these payments must be made. 
(See § 825.301.) 

(e) An employer may not require 
more of an employee using FMLA leave 
than the employer requires of other 
employees on ‘‘leave without pay.’’ 

(f) An employee who is receiving pay-
ments as a result of a workers’ com-
pensation injury must make arrange-
ments with the employer for payment 
of group health plan benefits when si-
multaneously taking unpaid FMLA 
leave. See paragraph (c) of this section 
and § 825.207(d)(2). 

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30, 
1995] 

§ 825.211 What special health benefits 
maintenance rules apply to multi- 
employer health plans? 

(a) A multi-employer health plan is a 
plan to which more than one employer 
is required to contribute, and which is 
maintained pursuant to one or more 
collective bargaining agreements be-
tween employee organization(s) and 
the employers. 

(b) An employer under a multi-em-
ployer plan must continue to make 
contributions on behalf of an employee 
using FMLA leave as though the em-
ployee had been continuously em-
ployed, unless the plan contains an ex-
plicit FMLA provision for maintaining 
coverage such as through pooled con-
tributions by all employers party to 
the plan. 

(c) During the duration of an employ-
ee’s FMLA leave, coverage by the 
group health plan, and benefits pro-
vided pursuant to the plan, must be 
maintained at the level of coverage and 
benefits which were applicable to the 
employee at the time FMLA leave 
commenced. 

(d) An employee using FMLA leave 
cannot be required to use ‘‘banked’’ 
hours or pay a greater premium than 
the employee would have been required 
to pay if the employee had been con-
tinuously employed. 

(e) As provided in § 825.209(f) of this 
part, group health plan coverage must 
be maintained for an employee on 
FMLA leave until: 

(1) the employee’s FMLA leave enti-
tlement is exhausted; 

(2) the employer can show that the 
employee would have been laid off and 
the employment relationship termi-
nated; or, 
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