Wage and Hour Division, Labor

(ii) Without 10 and 11 year olds the
industry would suffer severe economic
disruption;

(iii) Employment will not be delete-
rious to the health and well-being of 10
and 11 year olds;

(iv) The level of pesticides will not
adversely affect 10 and 11 year olds;

(v) Individuals 12 years and over are
not available for employment;

(vi) Employer or group of employers
has traditionally used minors under 12
years and this will not displace em-
ployees 16 years or older.

(c) The application shall be signed
and dated by the employer or group of
employers requesting the waiver or by
the authorized representative of such
employer or group.

(Approved by the Office of Management and
Budget under control number 1215-0120)

[43 FR 26562, June 21, 1978, as amended at 47
FR 145, Jan. 5, 1982]

§575.4 Information to be included in
application.

An application for a waiver pursuant
to section 13(c)(4) of the Act shall con-
tain the following information:

(a) The name, address, and zip code of
the employer, or each employer of a
group of employers, and the authorized
representative, if any, of an employer
or group.

(b) The telephone number and area
code for any employer or authorized
representative from whom additional
information concerning the application
may be obtained.

(c) The address, location, and/or area
(State, county, and/or other geographic
designation), clearly identifying each
employer’s farm(s) or field(s) where 10
and 11 year old hand-harvest laborers
are to be employed.

(d) The specific crop or crops to be
hand-harvested at each designated
farm or field.

(e) Substantiation of the claim that
such agricultural operation ‘“‘is cus-
tomarily and generally recognized as
being paid on a piece rate basis in the
region in which such individuals would
be employed.”” The Administrator will
accept signed statements to that effect
from agricultural employers and em-
ployees and others, such as agricul-
tural extension agents, in the region of
employment who are familiar with
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farming operations and practices in the
region and with the method of com-
pensation used in such operations and
practices.

(f) Designated dates of not more than
8 weeks an any calendar year, between
June 1 and October 15, during which it
is anticipated that 10 and 11 year old
minors will be employed in the hand-
harvesting of the specified short season
Crop or crops.

(g) A statement that the 10- and 11-
year old hand harvesters will be em-
ployed outside school hours.

§575.5 Supporting data to accompany
application.

Objective data, as required by section
13(c)(4) of the Act, shall also be sub-
mitted by the employer or group of em-
ployers applying for a waiver, to show
that:

(a) The crop to be harvested is one
with a ‘“‘particularly short harvesting
season.’” The variety of each crop to be
harvested must ordinarily be harvested
within 4 weeks in the region in which
the waiver will be applicable. The Ad-
ministrator will accept the written
statement to that effect from the agri-
cultural extension agent for the coun-
ty.

(b) The 12-year minimum age pre-
scribed by the Act for such employ-
ment would cause ‘‘severe economic
disruption in the industry of the em-
ployer or group of employers applying
for the waiver.”” Severe economic dis-
ruption in the industry refers to the
consequences of not meeting a compel-
ling need for the employment of 10- and
11-year olds to avoid loss of a signifi-
cant portion of the crop. Evidence of
this need includes the projected num-
ber of laborers needed to harvest the
acreage planted and evidence that re-
cruitment requirements specified in
paragraph (e) of this section have been
complied with. Data concerning the
number of hand harvest laborers used
in previous years for given acreages
will serve as a basis for evaluating
needs for the current year. If the reg-
uisite number of workers cannot be re-
cruited from the labor supply of 12
years and above, this would ordinarily
demonstrate the compelling need for
the employment of 10 and 11 year olds.
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(c) The employment of minors under
the waiver ‘“‘would not be deleterious to
their health or well-being.” This refers
to the prospective effect on the health
or well-being generally (i.e., other than
the tolerance level of pesticides or
other chemicals) of 10 and 11 year-old
hand harvesters. The Administrator
will accept signed statements to that
effect from doctors, or nurses or public
health officials in the region.

(d) The ““level and type of pesticides
and other chemicals used would not
have an adverse effect on the health or
well-being of”” minors employed under
the waiver. The safe reentry standards
established by the Environmental Pro-
tection Agency, and followed by other
Federal and State agencies, were estab-
lished for adult workers and have not
been shown to be safe for 10 and 11 year
olds. Therefore, the applicant, in order
to satisfy this condition, will either
have to submit a statement that no
pesticides or other chemicals were used
on the crop to be harvested or submit
data which upon study by the Sec-
retary or the Secretary’s designee es-
tablishes a safe reentry times for 10
and 11 year olds. If such data, or addi-
tional studies conducted by the Sec-
retary or the Secretary’s designee, es-
tablish safe reentry standards for 10
and 11 year olds, this section will be
amended to include such standards and
the applicant will then need only iden-
tify the type and level of pesticides or
chemicals used and the date of last ap-
plication of same prior to harvest.

(e) Individuals age 12 and above are
not available for such employment.
Evidence of such unavailability must
be documented by the applicant by:

(1) Placement of intrastate and inter-
state job orders, in which the piece
rate is specified, with the state em-
ployment service sufficiently in ad-
vance of the harvest to allow reason-
able time for the recruitment of local
and migrant workers. An interstate
order need not be placed if the appli-
cant can demonstrate that suitable
housing is not available.

(2) Placement of at least two adver-
tisements in local papers of general
circulation or advertisements over
local radio stations.
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(3) Contact with farm labor contrac-
tors, migrant workers, and other po-
tential workers.

(4) Contact with schools, business
and labor organizations, non-profit or-
ganizations and public agencies to en-
list their help. Data showing the re-
sponses received to these solicitations
must be categorized by age and sub-
mitted with the waiver application to
verify that older workers are not avail-
able to perform the work.

(f) The ““industry of such employer or
groups of employers has traditionally
and substantially employed individuals
under twelve years of age without dis-
placing substantial job opportunities
for individuals over sixteen years of
age.” Documentation that the industry
has traditionally and substantially em-
ployed individuals under 12 years of age
may include newspaper reports, maga-
zine articles, research organization re-
ports, or other appropriate sources.
Data to indicate that such employment
did not displace substantial job oppor-
tunities for individuals over 16 years of
age may include the signed statement
of an appropriate official of the em-
ployment service agency of the State
(or States, if region designated crosses
State lines) certifying to that fact.
This certification must be based on
statistical documentation for at least
the previous year.

(9) When supporting data required by
this section are submitted by an em-
ployer or group of employers, the ob-
jective data required by paragraph (d)
of this section shall be submitted on
the basis of each individual employer.
However, objective data required by
paragraphs (a), (b), (c), (e), and (f) of
this section may be submitted for the
specific geographic area, e.g., an entire
county, of the employer or group of
employers.

[43 FR 26562, June 21, 1978; 43 FR 28471, June
30, 1978, as amended at 44 FR 22061, Apr. 13,
1979; 44 FR 24059, Apr. 24, 1979; 44 FR 29049,
May 18, 1979; 45 FR 55177, Aug. 19, 1980]
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