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(aa) United States Government means
the Federal Government acting by or
through any of its departments or
agencies.

[65 FR 44877, July 19, 2000, as amended at 68
FR 5576, Feb. 4, 2003]

Subpart B—Ownership and
Control

§356.5 Affidavit of U.S. Citizenship.

(@) In order to establish that a cor-
poration or other entity is a Citizen of
the United States within the meaning
of section 2(c) of the 1916 Act, or where
applicable, section 2(b) of the 1916 Act,
the form of Affidavit is hereby pre-
scribed for execution in behalf of the
owner, charterer, Mortgagee, or Mort-
gage Trustee of a Fishing Industry Ves-
sel. Such Affidavit must include infor-
mation required of parent corporations
and other stockholders whose stock
ownership is being relied upon to estab-
lish that the requisite ownership in the
entity is owned by and vested in Citi-
zens of the United States. A certified
copy of the Articles of Incorporation
and Bylaws, or comparable corporate
documents, must be submitted along
with the executed Affidavit.

(b) This Affidavit form set forth in
paragraph (d) of this section may be
modified to conform to the require-
ments of vessel owners, Mortgagees, or
Mortgage Trustees in various forms
such as partnerships, limited liability
companies, etc. A copy of an Affidavit
of U.S. Citizenship modified appro-
priately, for limited liability compa-
nies, partnerships (limited and gen-
eral), and other entities is available on
MARAD’s internet home page at http://
www.marad.dot.gov.

(c) As indicated in §356.17, in order to
renew annually the fishery endorse-
ment on a Fishing Industry Vessel, the
owner must submit annually to the
Citizenship Approval Officer evidence
of U.S. Citizenship within the meaning
of section 2(c) of the 1916 Act and 46
App. U.S.C. 12102(c).

(d) The prescribed form of the Affi-
davit of U.S. Citizenship is as follows:

State of County of Social

Security Number:

46 CFR Ch. Il (10-1-06 Edition)

I, , (Name) of , (Resi-
dence address) being duly sworn, depose and
say:

1. That | am the (Title of office(s)
held) of , (Name of corporation) a cor-
poration organized and existing under the
laws of the State of (hereinafter
called the ‘“‘Corporation’’), with offices at

, (Business address) in evidence of
which incorporation a certified copy of the
Articles or Certificate of Incorporation (or
Association) is filed herewith (or has been
filed) together with a certified copy of the
corporate Bylaws. [Evidence of continuing
U.S. citizenship status, including amend-
ments to said Articles or Certificate and By-
laws, should be filed within 45 days of the an-
nual documentation renewal date for vessel
owners. Other parties required to provide
evidence of U.S. citizenship status must file
within 30 days after the annual meeting of
the stockholders or annually, within 30 days
after the original affidavit if there has been
no meeting of the stockholders prior to that
time.];

2. That | am authorized by and in behalf of
the Corporation to execute and deliver this
Affidavit of U.S. Citizenship;

3. That the names of the Chief Executive
Officer, by whatever title, the Chairman of
the Board of Directors, all Vice Presidents or
other individuals who are authorized to act
in the absence or disability of the Chief Ex-
ecutive Officer or Chairman of the Board of
Directors, and the Directors of the Corpora-
tion are as follows:!

Name Title

Date and Place of Birth

(The foregoing list should include the offi-
cers, whether or not they are also directors,
and all directors, whether or not they are
also officers.) Each of said individuals is a
Citizen of the United States by virtue of
birth in the United States, birth abroad of
U.S. citizen parents, by naturalization, by
naturalization during minority through the
naturalization of a parent, by marriage (if a
woman) to a U.S. citizen prior to September
22, 1922, or as otherwise authorized by law,
except (give name and nationality of all
Non-Citizen officers and directors, if any).
The By-laws of the Corporation provide that
~ (Number) of the directors are necessary
to constitute a quorum; therefore, the Non-
Citizen directors named represent no more
than a minority of the number necessary to
constitute a quorum.

10Offices that are currently vacant should
be noted when listing Ofifcers and Directors
in the Affidavit.
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4. Information as to stock, where Corpora-
tion has 30 or more stockholders:

That | have access to the stock books and
records of the Corporation; that said stock
books and records have been examined and
disclose (a) that, as of , (Date) the Cor-
poration had issued and outstanding
(Number) shares of , (Class) the only
class of stock of the Corporation issued and
outstanding [if such is the case], owned of
record by (Number) stockholders,
said number of stockholders representing the
ownership of the entire issued and out-
standing stock of the Corporation, and (b)
that no stockholder owned of record as of
said date five per centum (5%) or more of the
issued and outstanding stock of the Corpora-
tion of any class. [If different classes of
stock exist, give the same information for
each class issued and outstanding, showing
the monetary value and voting rights per
share in each class. If there is an exception
to the statement in clause (b), the name, ad-
dress, and citizenship of the stockholder and
the amount and class of stock owned should
be stated and the required citizenship infor-
mation on such stockholder must be sub-
mitted.] That the registered addresses of

owners of record of shares of
the issued and outstanding (Class)

§356.5

stock of the Corporation are shown on the
stock books and records of the Corporation
as being within the United States, said

shares being per centum
(%) of the total number of shares of said
stock (each class). [The exact figure as dis-
closed by the stock books of the corporation
must be given and the per centum figure
must not be less than 65 per centum for a
corporation that must satisfy the control-
ling interest requirements of section 2(b) of
the Shipping Act, 1916, 46 App. U.S.C. §802(b),
or not less than 95 per centum for an entity
that is demonstrating ownership in a vessel
for which a fishery endorsement is sought.
These per centum figures apply to corporate
stockholders as well as to the primary cor-
poration.] (The same statement should be
made with reference to each class of stock, if
there is more than one class.)

or

[NOTE: An entity that has less than 30 stock-
holders should use the following alternate
paragraph (4) and strike the inapplicable
paragraph (4).]

4. Information as to stock, where Corpora-
tion has less than 30 stockholders: That the
information as to stock ownership, upon
which the Corporation relies to establish
that 75% of the stock ownership is vested in
Citizens of the United States, is as follows:

Name of stockholder Date and place of birth

Number of shares owned
(each class)

Percentage of shares owned
(each class)

and that each of said individual stockholders
is a Citizen of the United States by virtue of
birth in the United States, birth abroad of
U.S. citizen parents, by naturalization dur-
ing minority through the naturalization of a
parent, by marriage (if a woman) to a U.S.
citizen prior to September 22, 1922, or as oth-
erwise authorized by law. NoTe: If a cor-
porate stockholder, give information with
respect to State of incorporation, the names
of the officers, directors, and stockholders
and the appropriate percentage of shares
held, with statement that they are all U.S.
citizens. Nominee holders of record of 5% or
more of any class of stock and the beneficial
owners thereof should be named and their
U.S. citizenship information submitted to
MARAD.

5. That 75% of the interest in (each) said
Corporation, as established by the informa-
tion hereinbefore set forth, is owned by Citi-
zens of the United States; that the title to
75% of the stock of (each) class of the stock
of (each) said Corporation is vested in Citi-
zens of the United States free from any trust
or fiduciary obligation in favor of any person
not a Citizen of the United States; that such
proportion of the voting power of (each) said

Corporation is vested in Citizens of the
United States; that through no contract or
understanding is it so arranged that more
than 25% the voting power of (each) said Cor-
poration may be exercised, directly or indi-
rectly, in behalf of any person who is not a
Citizen of the United States; and that by no
means whatsoever, is any interest in said
Corporation in excess of 25% conferred upon
or permitted to be exercised by any person
who is not a Citizen of the United States;
and

or

[NOTE: An entity that is required to comply
with the controlling interest requirements of
section 2(b) of the Shipping Act, 1916, 46 App.
U.S.C. §802(b), should use the following alter-
nate paragraph (5) and strike the inappli-
cable paragraph (5).]

5. That the Controlling Interest in (each)
said Corporation, as established by the infor-
mation hereinbefore set forth, is owned by
Citizens of the United States; that the title
to a majority of the stock of (each) said Cor-
poration is vested in Citizens of the United
States free from any trust or fiduciary obli-
gation in favor of any person not a Citizen of
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the United States; that such proportion of
the voting power of (each) said Corporation
is vested in Citizens of the United States;
that through no contract or understanding is
it so arranged that the majority of the vot-
ing power of (each) said Corporation may be
exercised, directly or indirectly, in behalf of
any person who is not a Citizen of the United
States; and that by no means whatsoever, is
control of (each) said Corporation conferred
upon or permitted to be exercised by any
person who is not a Citizen of the United
States; and

6. That the affiant has submitted all of the
necessary documentation required under 46
CFR §356.13 in connection with this Affidavit
of U.S. Citizenship for the vessels herein
identified.

Vessel Name Official Number

[NoTE: Paragraph 6 should be included in the
Affidavit of U.S. Citizenship submitted by an
entity that owns a Fishing Industry Vessel.]

7. That affiant has carefully examined this
affidavit and asserts that all of the state-
ments and representations contained therein
are true to the best of his knowledge, infor-
mation, and belief.

(Name and title of affiant)

(Signature of affiant)

Date

Penalty for False Statement: A fine or im-
prisonment, or both, are provided for viola-
tion of the proscriptions contained in 18
U.S.C. §1001 (see also, 18 U.S.C. §§286, 287).

(e) The format for an Affidavit of
United States Citizenship, modified ap-
propriately for limited liability compa-
nies, partnerships, etc., will be avail-
able from the Citizenship Approval Of-
ficer and on MARAD’s internet web
site at http://www.marad.dot.gov.

(f) The same criteria should be ob-
served in obtaining information to be
furnished for stockholders named (di-
rect ownership of required percentage
of shares of stock of each class) in the
Affidavit as those observed for the
owner of the Fishing Industry Vessel.
If, on the other hand, the *‘fair infer-
ence rule” is applied with respect to
stock ownership as outlined in
§356.7(c), the extent of U.S. Citizen
ownership of stock should be
ascertained in the requisite percentage

46 CFR Ch. Il (10-1-06 Edition)

(65 % for state or federally chartered fi-
nancial institutions and 95 % for Fish-
ing Industry Vessel owners, bareboat
charterers, trustees, as well as entities
owning 5% or more of the stock of such
entities). Any entity that must estab-
lish its U.S. citizenship has to submit
proof of U.S. citizenship of any five
percent stockholder of each class of
stock in order that the veracity of the
statutory statements made in the Affi-
davit (paragraph 5) may be relied upon
by MARAD.

(g) It shall be incumbent upon the
parties filing affidavits under this part
to notify the Citizenship Approval Offi-
cer in writing within 30 calendar days
of any changes in information last fur-
nished with respect to the officers, di-
rectors, and stockholders, including 5
percent or more stockholders of the
issued and outstanding stock of each
class, together with information con-
cerning their citizenship status. If
other than a corporation, comparable
information must be filed by other en-
tities owning Fishing Industry Vessel,
including any entity whose ownership
interest is being relied upon to estab-
lish 75% ownership by Citizens of the
United States.

(h) If additional material is deter-
mined to be essential to clarify or sup-
port the evidence of U.S. citizenship,
such material shall be furnished by the
owner of the Fishing Industry Vessel
upon request by the Citizenship Ap-
proval Officer.

[65 FR 44877, July 19, 2000, as amended at 68
FR 5577, Feb. 4, 2003]

§356.7 Methods of establishing owner-
ship by United States Citizens.

(a) An entity may demonstrate that
the interest in the entity (75% for Citi-
zens of the United States or 51% for en-
tities meeting the Controlling Interest
requirements) is owned by Citizens of
the United States either by direct
proof or through the fair inference
method depending on the size of the en-
tity.

(b) The ““direct proof’” method is used
for closely held companies that have 30
or fewer stockholders. Under the direct
proof method, the following informa-
tion must be set forth in paragraph
four of the Affidavit of U.S. Citizen-
ship:
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