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over the vessel or vessel-owning entity 
to a Non-Citizen. 

§ 356.43 Long-term or exclusive sales 
contracts. 

(a) An owner or bareboat charterer of 
a Fishing Industry Vessel may enter 
into an agreement or contract with a 
Non-Citizen for the sale of all or a sig-
nificant portion of its catch where the 
contract or agreement is solely for the 
purpose of employment of certain ves-
sels on an exclusive basis for a speci-
fied period of time. Such contracts or 
agreements will not require our prior 
approval; provided, that the contract 
or agreement does not convey control 
over the owner or bareboat charterer of 
the vessel or the vessel’s operation, 
management and harvesting activities. 

(b) Provisions of a long-term or ex-
clusive contract or agreement for the 
sale of all or a significant portion of a 
vessel’s catch entered into pursuant to 
paragraph (a) of this section that are 
not considered to convey impermissible 
control to a Non-Citizen and do not re-
quire our approval include provisions 
that: 

(1) Specify that the owner or 
bareboat charterer agrees to sell and 
purchaser agrees to procure, on a pref-
erential basis, a certain quantity of 
fish caught by a vessel owner or 
bareboat charterer on a specific vessel; 

(2) Specify that the vessel owner or 
charterer is responsible for supplying a 
specific type of fish to off-loading 
points designated by the purchaser; 

(3) Provide for the replacement by 
the vessel owner of vessels covered by 
the contract or agreement in the event 
of loss or damage; 

(4) Specify refrigeration criteria; 
(5) Provide that the owner or 

bareboat charterer has to comply with 
fishing schedules that specify the max-
imum age of fish to be delivered and a 
method to coordinate delivery to the 
purchaser; 

(6) Provide for methods of calcu-
lating price per pound or other price 
schedules and a schedule for payment 
for delivered fish; 

(7) Provide for an arbitration mecha-
nism in the event of dispute; and 

(8) Provide for the purchaser to fur-
nish off-loading crew and/or processing 

or quality control technicians but no 
other vessel crew members. 

(c) An owner or bareboat charterer of 
a Fishing Industry Vessel must obtain 
the approval of the Citizenship Ap-
proval Officer prior to entering into 
any agreement or contract with a Non- 
Citizen for the sale of all or a signifi-
cant portion of a vessel’s catch if the 
agreement or contract contains provi-
sions that in any way convey to the 
purchaser of the vessel’s catch control 
over the operation, management or 
harvesting activities of the vessel, ves-
sel owner, or bareboat charterer other 
than as provided for in paragraph (b) of 
this section. 

(d) An owner or bareboat charterer 
must submit, with its Affidavit of 
United States Citizenship and annually 
thereafter, a list of any long-term or 
exclusive sales agreements to which it 
is a party and the principal parties to 
those agreements. If requested, a copy 
of such agreements must be provided to 
the Citizenship Approval Officer. 

§ 356.45 Advance of funds. 

(a) A Non-Citizen may advance funds 
to the owner or bareboat charterer of a 
Fishing Industry Vessel: 

(1) As provisional payment for prod-
ucts delivered for consignment sales, 
but not yet sold; or 

(2) Where the basis of the advance-
ment is an agreement between the 
Non-Citizen and the vessel owner or 
bareboat charterer to sell all or a por-
tion of the vessel’s catch to the Non- 
Citizen and the agreement meets the 
following conditions: 

(i) The amount of the advancement 
does not exceed the annual value of the 
sales contract, measured as the value 
of the product to be supplied to the 
processor; 

(ii) The Non-Citizen is not granted 
any rights whatsoever to control the 
operation, management and harvesting 
activities of the Fishing Industry Ves-
sel other than as provided for in 
§ 356.43; 

(iii) The owner or bareboat charterer 
submits to the Citizenship Approval Of-
ficer within 30 days of execution a de-
scription of the arrangement and a cer-
tification and warranty that the agree-
ment or contract with the Non-Citizen 

VerDate Aug<31>2005 01:07 Oct 24, 2006 Jkt 208194 PO 00000 Frm 00361 Fmt 8010 Sfmt 8010 Y:\SGML\208194.XXX 208194hm
oo

re
 o

n 
P

R
O

D
1P

C
68

 w
ith

 H
M

C
F

R



352 

46 CFR Ch. II (10–1–06 Edition) § 356.47 

does not convey control over the ves-
sel, the vessel owner or bareboat 
charterer in any manner whatsoever 
other than as provided for in § 356.43; 
and, 

(iv) No security interest in the vessel 
is conveyed as collateral for the ad-
vance of funds, unless a qualified Mort-
gage Trustee is used to hold the debt 
instrument for the benefit of the Non- 
Citizen. 

(b) An owner or bareboat charterer 
may enter into an unsecured letter of 
credit or promissory note with a U.S. 
branch of a Non-Citizen Lender if: 

(1) The Non-Citizen Lender is not af-
filiated with any party with whom the 
owner or bareboat charter has entered 
into a mortgage, long-term or exclu-
sive sales or purchase agreement, or 
other similar contract; 

(2) The Non-Citizen Lender is not 
granted any rights whatsoever to con-
trol the owner or the operation, man-
agement and harvesting activities of 
the Fishing Industry Vessel; and, 

(3) The owner or bareboat charterer 
submits to the Citizenship Approval Of-
ficer within 30 days of execution a de-
scription of the arrangement and a cer-
tification and warranty that the agree-
ment or contract with the Non-Citizen 
Lender does not convey control over 
the vessel, the vessel owner or bareboat 
charter in any manner whatsoever. 

(c) The Citizenship Approval Officer 
may request a copy of any agreement 
for an advance of funds or letter of 
credit in order to determine if it con-
tains an impermissible conveyance of 
control to a Non-Citizen. 

[65 FR 44877, July 19, 2000, as amended at 68 
FR 5582, Feb. 4, 2003] 

Subpart G—Special Requirements 
for Certain Vessels 

§ 356.47 Special requirements for large 
vessels. 

(a) Unless exempted in paragraph (b), 
(c) or (d) of this section, a vessel is not 
eligible for a fishery endorsement 
under 46 U.S.C. 12108 if: 

(1) It is greater than 165 feet in reg-
istered length; 

(2) It is more than 750 gross reg-
istered tons (as measured pursuant to 
46 U.S.C. Chapter 145) or 1900 gross reg-

istered tons (as measured pursuant to 
46 U.S.C. Chapter 143); or 

(3) It possesses a main propulsion en-
gine or engines rated to produce a total 
of more than 3,000 shaft horsepower; 
such limitation shall not include auxil-
iary engines for hydraulic power, elec-
trical generation, bow or stern thrust-
ers, or similar purposes. 

(b) A vessel that meets one or more 
of the conditions in paragraph (a) of 
this section may still be eligible for a 
fishery endorsement if: 

(1) A certificate of documentation 
was issued for the vessel and endorsed 
with a fishery endorsement that was 
effective on September 25, 1997; 

(2) The vessel is not placed under for-
eign registry after October 21, 1998; 
and, 

(3) In the event of the invalidation of 
the fishery endorsement after October 
21, 1998, application is made for a new 
fishery endorsement within 15 business 
days of the receipt of written notifica-
tion from MARAD or the Coast Guard 
identifying the reason for such invali-
dation. The fishery endorsement of a 
Fishing Industry Vessel that meets the 
criteria of paragraph (a) of this section 
is not deemed to be invalid for purposes 
of complying with this paragraph 
(a)(3), if the vessel is purchased pursu-
ant to 46 U.S.C. 31329 by a Mortgagee 
that is not eligible to own a vessel with 
a fishery endorsement, provided that 
the Mortgagee is eligible to hold a pre-
ferred mortgage on such vessel at the 
time of the purchase; 

(c) A vessel that is prohibited from 
receiving a fishery endorsement under 
paragraph (a) of this section will be eli-
gible if the owner of such vessel dem-
onstrates to MARAD that the regional 
fishery management council of juris-
diction established under section 
302(a)(1) of the Magnuson-Stevens Fish-
ery Conservation and Management Act 
(16 U.S.C. 1852(a)(1)) has recommended 
after October 21, 1998, and the Sec-
retary of Commerce has approved, con-
servation and management measures in 
accordance with the American Fish-
eries Act of 1998, Title II, Division C, 
Public Law 105–277, to allow such vessel 
to be used in fisheries under such coun-
cil’s authority. 

(d) A vessel that meets one or more 
of the conditions in paragraph (a) of 
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