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to dismiss, a motion for judgment on 
the pleadings or a motion for summary 
judgment, and terminates the pro-
ceeding without a hearing, an appeal of 
such order to the Board may be filed 
pursuant to the provisions of § 821.47. 
When a motion to dismiss, a motion for 
judgment on the pleadings or a motion 
for summary judgment is granted in 
part, § 821.16 applies. 

§ 821.18 Motion for a more definite 
statement. 

(a) A party may, in lieu of an answer, 
file a motion requesting that the peti-
tioner’s statement of reasons and sup-
porting facts in a petition for review or 
the Administrator’s allegations of fact 
in a complaint be made more definite 
and certain. The motion shall cite the 
defects complained of and the details 
sought. If the motion is granted and 
the law judge’s order is not complied 
with within 15 days after service there-
of, the law judge shall strike the por-
tion or portions of the petition for re-
view or complaint to which the motion 
is directed. If the motion is denied, the 
moving party shall file an answer with-
in 10 days after service of the law 
judge’s order on the motion. 

(b) A party may file a motion to clar-
ify an answer in the event that the an-
swer fails to respond clearly to the pe-
tition for review or the complaint. 

§ 821.19 Depositions and other dis-
covery. 

(a) Depositions. After a petition for 
review or a complaint is filed, any 
party may take the testimony of any 
person, including a party, by deposi-
tion, upon oral examination or written 
questions, without seeking prior Board 
approval. Reasonable notice shall be 
given in writing to the other parties, 
stating the name of the witness and 
the time and place of the taking of the 
deposition. A copy of any notice of dep-
osition shall be served on the law judge 
to whom the proceeding has been as-
signed or, if no law judge has been as-
signed, on the Case Manager. In other 
respects, the taking of any deposition 
shall be in compliance with the provi-
sions of 49 U.S.C. 46104(c). 

(b) Exchange of information by the par-
ties. At any time before the hearing, at 
the request of any party, the parties 

may exchange information, such as 
witness lists, exhibit lists, curricula 
vitae and bibliographies of expert wit-
nesses, and other pertinent data. Any 
party may also use written interrog-
atories, requests for admissions and 
other discovery tools. The requesting 
party shall set the time for compliance 
with the request, which shall be rea-
sonable and give due consideration to 
the closeness of the hearing, especially 
in emergency proceedings governed by 
Subpart I. Copies of discovery requests 
and responses shall be served on the 
law judge to whom the proceeding has 
been assigned or, if no law judge has 
been assigned, on the Case Manager. In 
the event of a dispute, either the as-
signed law judge or another law judge 
delegated this responsibility (if a law 
judge has not yet been assigned or if 
the assigned law judge is unavailable) 
may issue an appropriate order, includ-
ing an order directing compliance with 
any ruling previously made with re-
spect to discovery. 

(c) Use of the Federal Rules of Civil 
Procedure. Those portions of the Fed-
eral Rules of Civil Procedure that per-
tain to depositions and discovery may 
be used as a general guide for discovery 
practice in proceedings before the 
Board, where appropriate. The Federal 
Rules and the case law that construes 
them shall be considered by the Board 
and its law judges as instructive, rath-
er than controlling. 

(d) Failure to provide or preserve evi-
dence. The failure of any party to com-
ply with a law judge’s order compelling 
discovery, or to cooperate with a time-
ly request for the preservation of evi-
dence, may result in a negative infer-
ence against that party with respect to 
the matter sought and not provided or 
preserved, a preclusion order, dismissal 
or other relief deemed appropriate by 
the law judge. 

§ 821.20 Subpoenas, witness fees, and 
appearances of Board Members, of-
ficers and employees. 

(a) Subpoenas. Except as provided in 
paragraph (c) of this section, subpoenas 
requiring the attendance of witnesses, 
or the production of documentary or 
tangible evidence, for the purpose of 
taking depositions or at a hearing, may 
be issued by the presiding law judge (or 
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