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and recommendations of the emer-
gency work necessary to cope with the
threat.

(3) In order to be eligible, emergency
protective measures must:

(i) Eliminate or lessen immediate
threats to live, public health or safety;
or

(if) Eliminate or lessen immediate
threats of significant additional dam-
age to improved public or private prop-
erty through measures which are cost
effective.

(b) Emergency access. An access facil-
ity that is not publicly owned or is not
the direct responsibility of an eligible
applicant for repair or maintenance
may be eligible for emergency repairs
or replacement provided that emer-
gency repair or replacement of the fa-
cility economically eliminates the
need for temporary housing. The work
will be limited to that necessary for
the access to remain passable through
events which can be considered an im-
mediate threat. The work must be per-
formed by an eligible applicant and
will be subject to cost sharing require-
ments.

(c) Emergency communications. Emer-
gency communications necessary for
the purpose of carrying out disaster re-
lief functions may be established and
may be made available to State and
local government officials as deemed
appropriate. Such communications are
intended to supplement but not replace
normal communications that remain
operable after a major disaster. FEMA
funding for such communications will
be discontinued as soon as the needs
have been met.

(d) Emergency public transportation.
Emergency public transportation to
meet emergency needs and to provide
transportation to public places and
such other places as necessary for the
community to resume its normal pat-
tern of life as soon as possible is eligi-
ble. Such transportation is intended to
supplement but not replace predisaster
transportation facilities that remain
operable after a major disaster. FEMA
funding for such transportation will be
discontinued as soon as the needs have
been met.
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§206.226 Restoration of damaged fa-
cilities.

Work to restore eligible facilities on
the basis of the design of such facilities
as they existed immediately prior to
the disaster and in conformity with the
following is eligible:

(a) Assistance under other Federal
agency (OFA) programs. (1) Generally,
disaster assistance will not be made
available under the Stafford Act when
another Federal agency has specific au-
thority to restore facilities damaged or
destroyed by an event which is de-
clared a major disaster.

(2) An exception to the policy de-
scribed in paragraph (a)(1) of this sec-
tion exists for public elementary and
secondary school facilities which are
otherwise eligible for assistance from
the Department of Education (ED)
under 20 U.S.C. 241-1 and 20 U.S.C. 646.
Such facilities are also eligible for as-
sistance from FEMA under the Stafford
Act, and grantees shall accept applica-
tions from local educational agencies
for assistance under the Stafford Act.

(3) The exception does not cover pay-
ment of increased current operating ex-
penses or replacement of lost revenues
as provided in 20 U.S.C. 241-1(a) and im-
plemented by 34 CFR 219.14. Such as-
sistance shall continue to be granted
and administered by the Department of
Education.

(b) Mitigation planning. In order to re-
ceive assistance under this section, as
of November 1, 2004 (subject to 44 CFR
201.4(a)(2)), the State must have in
place a FEMA approved State Mitiga-
tion Plan in accordance with 44 CFR
part 201.

(c) Private nonprofit facilities. Eligible
private nonprofit facilities may receive
funding under the following conditions:

(1) The facility provides critical serv-
ices, which include power, water (in-
cluding water provided by an irrigation
organization or facility in accordance
with §206.221(e)(3)), sewer services,
wastewater treatment, communica-
tions, emergency medical care, fire de-
partment services, emergency rescue,
and nursing homes; or

(2) The private nonprofit organiza-
tion not falling within the criteria of
§206.226(b)(1) has applied for a disaster
loan under section 7(b) of the Small
Business Act (15 U.S.C.636(b)) and
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Federal Emergency Management Agency, DHS

(i) The Small Business Administra-
tion has declined the organization’s ap-
plication; or

(ii) Has eligible damages greater than
the maximum amount of the loan for
which it is eligible, in which case the
excess damages are eligible for FEMA
assistance.

(d) Standards. For the costs of Fed-
eral, State, and local repair or replace-
ment standards which change the
predisaster construction of facility to
be eligible, the standards must:

(1) Apply to the type of repair or res-
toration required;

(Standards may be different for new
construction and repair work)

(2) Be appropriate to the predisaster
use of the facility;

(3)(i) Be found reasonable, in writing,
and formally adopted and implemented
by the State or local government on or
before the disaster declaration date or
be a legal Federal requirement applica-
ble to the type of restoration.

(ii) This paragraph (b) applies to
local governments on January 1, 1999
and to States on January 1, 2000. Until
the respective applicability dates, the
standards must be in writing and for-
mally adopted by the applicant prior to
project approval or be a legal Federal
or State requirement applicable to the
type of restoration.

(@) Apply uniformly to all similar
types of facilities within the jurisdic-
tion of owner of the facility; and

(5) For any standard in effect at the
time of a disaster, it must have been
enforced during the time it was in ef-
fect.

(e) Hazard mitigation. In approving
grant assistance for restoration of fa-
cilities, the Regional Director may re-
quire cost effective hazard mitigation
measures not required by applicable
standards. The cost of any require-
ments for hazard mitigation placed on
restoration projects by FEMA will be
an eligible cost for FEMA assistance.

(f) Repair vs. replacement. (1) A facil-
ity is considered repairable when dis-
aster damages do not exceed 50 percent
of the cost of replacing a facility to its
predisaster condition, and it is feasible
to repair the facility so that it can per-
form the function for which it was
being used as well as it did imme-
diately prior to the disaster.
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(2) If a damaged facility is not repair-
able in accordance with paragraph
(d)(1) of this section, approved restora-
tive work may include replacement of
the facility. The applicant may elect to
perform repairs to the facility, in lieu
of replacement, if such work is in con-
formity with applicable standards.
However, eligible costs shall be limited
to the less expensive of repairs or re-
placement.

(3) An exception to the limitation in
paragraph (d)(2) of this section may be
allowed for facilities eligible for or on
the National Register of Historic Prop-
erties. If an applicable standard re-
quires repair in a certain manner, costs
associated with that standard will be
eligible.

(9) Relocation. (1) The Regional Direc-
tor may approve funding for and re-
quire restoration of a destroyed facil-
ity at a new location when:

(i) The facility is and will be subject
to repetitive heavy damage;

(ii) The approval is not barred by
other provisions of title 44 CFR; and

(iii) The overall project, including all
costs, is cost effective.

(2) When relocation is required by the
Regional Director, eligible work in-
cludes land acquisition and ancillary
facilities such as roads and utilities, in
addition to work normally eligible as
part of a facility reconstruction. Demo-
lition and removal of the old facility is
also an eligible cost.

(3) When relocation is required by the
Regional Director, no future funding
for repair or replacement of a facility
at the original site will be approved,
except those facilities which facilitate
an open space use in accordance with 44
CFR part 9.

(4) When relocation is required by the
Regional Director, and, instead of relo-
cation, the applicant requests approval
of an alternate project [see
§206.203(d)(2)], eligible costs will be
limited to 90 percent of the estimate of
restoration at the original location ex-
cluding hazard mitigation measures.

(5) If relocation of a facility is not
feasible or cost effective, the Regional
Director shall disapprove Federal fund-
ing for the original location when he/
she determines in accordance with 44
CFR parts 9, 10, 201, or subpart M of
this part 206, that restoration in the
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original location is not allowed. In
such cases, an alternative project may
be applied for.

(h) Equipment and furnishings. If
equipment and furnishings are dam-
aged beyond repair, comparable items
are eligible as replacement items.

(i) Library books and publications. Re-
placement of library books and publi-
cations is based on an inventory of the
quantities of various categories of
books or publications damaged or de-
stroyed. Cataloging and other work in-
cidental to replacement are eligible.

(J) Beaches. (1) Replacement of sand
on an unimproved natural beach is not
eligible.

(2) Improved beaches. Work on an im-
proved beach may be eligible under the
following conditions:

(i) The beach was constructed by the
placement of sand (of proper grain size)
to a designed elevation, width, and
slope; and

(i) A maintenance program involv-
ing periodic renourishment of sand
must have been established and ad-
hered to by the applicant.

(k) Restrictions—(1) Alternative use fa-
cilities. If a facility was being used for
purposes other than those for which it
was designed, restoration will only be
eligible to the extent necessary to re-
store the immediate predisaster alter-
nate purpose.

(2) Inactive facilities. Facilities that
were not in active use at the time of
the disaster are not eligible except in
those instances where the facilities
were only temporarily inoperative for
repairs or remodeling, or where active
use by the applicant was firmly estab-
lished in an approved budget or the
owner can demonstrate to FEMA'’s sat-
isfaction an intent to begin use within
a reasonable time.

[55 FR 2307, Jan. 23, 1990, as amended at 58
FR 55022, Oct. 25, 1993; 63 FR 5897, Feb. 5, 1998;
66 FR 22445, May 4, 2001; 67 FR 8854, Feb. 26,
2002; 68 FR 61371, Oct. 28, 2003; 69 FR 55097,
Sept. 13, 2004]

§206.227 Snow assistance.

Emergency or major disaster declara-
tions based on snow or blizzard condi-
tions will be made only for cases of
record or near record snowstorms, as
established by official government
records. Federal assistance will be pro-

44 CFR Ch. | (10-1-07 Edition)

vided for all costs eligible under 44 CFR
206.225 for a specified period of time
which will be determined by the cir-
cumstances of the event.

[62 FR 45330, Aug. 27, 1997]

§206.228 Allowable costs.

General policies for determining al-
lowable costs are established in 44 CFR
13.22. Exceptions to those policies as al-
lowed in 44 CFR 13.4 and 13.6 are ex-
plained below.

(a) Eligible direct costs—(1) Applicant-
owned equipment. Reimbursement for
ownership and operation costs of appli-
cant-owned equipment used to perform
eligible work shall be provided in ac-
cordance with the following guidelines:

(i) Rates established under State guide-
lines. In those cases where an applicant
uses reasonable rates which have been
established or approved under State
guidelines, in its normal daily oper-
ations, reimbursement for applicant-
owned equipment which has an hourly
rate of $75 or less shall be based on
such rates. Reimbursement for equip-
ment which has an hourly rate in ex-
cess of $75 shall be determined on a
case by case basis by FEMA.

(i) Rates established under local guide-
lines. Where local guidelines are used to
establish equipment rates, reimburse-
ment will be based on those rates or
rates in a Schedule of Equipment Rates
published by FEMA, whichever is
lower. If an applicant certifies that its
locally established rates do not reflect
actual costs, reimbursement may be
based on the FEMA Schedule of Equip-
ment Rates, but the applicant will be
expected to provide documentation if
requested. If an applicant wishes to
claim an equipment rate which exceeds
the FEMA Schedule, it must document
the basis for that rate and obtain
FEMA approval of an alternate rate.

(iii) No established rates. The FEMA
Schedule of Equipment Rates will be
the basis for reimbursement in all
cases where an applicant does not have
established equipment rates.

(2) Statutory Administrative Costs—(i)
Grantee. Under section 406(f)(2) of the
Stafford Act, we will pay you, the
State, an allowance to cover the ex-
traordinary costs that you incur to for-
mulate Project Worksheets for small
and large projects, to validate small
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