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(j) In no event shall incidents that 
meet the criteria of paragraphs (j)(1) 
through (2) of this section be consid-
ered as prior incidents for the purposes 
of paragraph (g)(3) of this section even 
though such incidents could have been 
or were validly determined to be viola-
tions at the time they occurred. Inci-
dents that shall not be considered 
under paragraph (g)(3) of this section 
are those that: 

(1) Occurred prior to January 7, 2000; 
(2) Involved violations of one or more 

of the following operating rules or 
practices: 

(i) Failure to control a locomotive or 
train in accordance with a signal indi-
cation that requires a complete stop 
before passing it; 

(ii) Failure to adhere to limitations 
concerning train speed when the speed 
at which the train was operated ex-
ceeds the maximum authorized limit 
by at least 10 miles per hour or by 
more than one half of the authorized 
speed, whichever is less; 

(3) Were or could have been found to 
be violations under this section con-
tained in the 49 CFR, parts 200 to 399, 
edition revised as of October 1, 1999; 
and 

(4) Would not be a violation of para-
graph (e) of this section. 

[64 FR 60990, Nov. 8, 1999]

§ 240.119 Criteria for consideration of 
data on substance abuse disorders 
and alcohol/drug rules compliance. 

(a) Each railroad’s program shall in-
clude criteria and procedures for imple-
menting this section. 

(b) Fitness requirement. (1) A person 
who has an active substance abuse dis-
order shall not be currently certified as 
a locomotive engineer. 

(2) Except as provided in paragraph 
(e) of this section, a certified engineer 
who is determined to have an active 
substance abuse disorder shall be sus-
pended from certification. Consistent 
with other provisions of this part, cer-
tification may be reinstated as pro-
vided in paragraph (d) of this section. 

(3) In the case of a current employee 
of the railroad evaluated as having an 
active substance abuse disorder 
(including a person identified under the 
procedures of § 240.115), the employee 
may, if otherwise eligible, voluntarily 

self-refer for substance abuse coun-
seling or treatment under the policy 
required by § 219.403 of this chapter; and 
the railroad shall then treat the sub-
stance abuse evaluation as confidential 
except with respect to current ineligi-
bility for certification. 

(c) Prior alcohol/drug conduct; Federal 
rule compliance. (1) In determining 
whether a person may be or remain 
certified as a locomotive engineer, a 
railroad shall consider conduct de-
scribed in paragraph (c)(2) of this sec-
tion that occurred within a period of 60 
consecutive months prior to the re-
view. A review of certification shall be 
initiated promptly upon the occurrence 
and documentation of any incident of 
conduct described in this paragraph. 

(2) A railroad shall consider any vio-
lation of § 219.101 or § 219.102 of this 
chapter and any refusal or failure to 
provide a breath or body fluid sample 
for testing under the requirements of 
part 219 of this chapter when in-
structed to do so by a railroad rep-
resentative. 

(3) A period of ineligibility described 
in this paragraph shall: 

(i) Begin, for a person not currently 
certified, on the date of the railroad’s 
written determination that the most 
recent incident has occurred; or 

(ii) Begin, for a person currently cer-
tified, on the date of the railroad’s no-
tification to the person that recertifi-
cation has been denied or certification 
has been revoked; and 

(4) The period of ineligibility de-
scribed in this paragraph shall be de-
termined in accordance with the fol-
lowing standards: 

(i) In the case of a single violation of 
§ 219.102 of this chapter, the person 
shall be ineligible to hold a certificate 
during evaluation and any required pri-
mary treatment as described in para-
graph (d) of this section. In the case of 
two violations of § 219.102, the person 
shall be ineligible to hold a certificate 
for a period of two years. In the case of 
more than two such violations, the per-
son shall be ineligible to hold a certifi-
cate for a period of five years. 

(ii) In the case of one violation of 
§ 219.102 of this chapter and one viola-
tion of § 219.101 of this chapter, the per-
son shall be ineligible to hold a certifi-
cate for a period of three years. 
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(iii) In the case of one violation of 
§ 219.101 of this chapter, the person 
shall be ineligible to hold a certificate 
for a period of 9 months (unless identi-
fication of the violation was through a 
qualifying ‘‘co-worker report’’ as de-
scribed in § 219.405 of this chapter and 
the engineer waives investigation, in 
which case the certificate shall be 
deemed suspended during evaluation 
and any required primary treatment as 
described in paragraph (d)). In the case 
of two or more violations of § 219.101, 
the person shall be ineligible to hold a 
certificate for a period of five years. 

(iv) In the case of a refusal or failure 
to provide a breath or body fluid sam-
ple for testing under the requirements 
of part 219 of this chapter when in-
structed to do so by a railroad rep-
resentative, the refusal or failure shall 
be treated for purposes of ineligibility 
under this paragraph in the same man-
ner as a violation of— 

(A) § 219.102, in the case of a refusal or 
failure to provide a urine specimen for 
testing; or 

(B) § 219.101, in the case of a refusal or 
failure to provide a breath sample 
(subpart D), or a blood specimen for 
mandatory post-accident toxicological 
testing (subpart C)). 

(d) Future eligibility to hold certificate 
following alcohol/drug violation. The fol-
lowing requirements apply to a person 
who has been denied certification or 
who has had certification suspended or 
revoked as a result of conduct de-
scribed in paragraph (c) of this section: 

(1) The person shall not be eligible 
for grant or reinstatement of the cer-
tificate unless and until the person 
has— 

(i) Been evaluated by an EAP Coun-
selor to determine if the person cur-
rently has an active substance abuse 
disorder; 

(ii) Successfully completed any pro-
gram of counseling or treatment deter-
mined to be necessary by the EAP 
Counselor prior to return to service; 
and 

(iii) Presented a urine sample for 
testing under Subpart H of this part 
that tested negative for controlled sub-
stances assayed and has tested nega-
tive for alcohol under paragraph (d)(4) 
of this section. 

(2) An engineer placed in service or 
returned to service under the above-
stated conditions shall continue in any 
program of counseling or treatment 
deemed necessary by the EAP Coun-
selor and shall be subject to a reason-
able program of follow-up alcohol and 
drug testing without prior notice for a 
period of not more than 60 months fol-
lowing return to service. Follow-up 
tests shall include not fewer than 6 al-
cohol tests and 6 drug tests during the 
first 12 months following return to 
service. 

(3) Return-to-service and follow-up 
alcohol and drug tests shall be per-
formed consistent with the require-
ments of subpart H of part 219 of this 
chapter. 

(4) This paragraph does not create an 
entitlement to utilize the services of a 
railroad EAP Counselor, to be afforded 
leave from employment for counseling 
or treatment, or to employment as a 
locomotive engineer. Nor does it re-
strict any discretion available to the 
railroad to take disciplinary action 
based on conduct described herein. 

(e) Confidentiality protected. Nothing 
in this part shall affect the responsi-
bility of the railroad under § 219.403 of 
this chapter (‘‘Voluntary Referral Pol-
icy’’) to treat voluntary referrals for 
substance abuse counseling and treat-
ment as confidential; and the certifi-
cation status of an engineer who is suc-
cessfully assisted under the procedures 
of that section shall not be adversely 
affected. However, the railroad shall 
include in its voluntary referral policy 
required to be issued pursuant to 
§ 219.403 of this chapter a provision 
that, at least with respect to a cer-
tified locomotive engineer or a can-
didate for certification, the policy of 
confidentiality is waived (to the extent 
that the railroad shall receive from the 
EAP Counselor official notice of the 
substance abuse disorder and shall sus-
pend or revoke the certification, as ap-
propriate) if the person at any time re-
fuses to cooperate in a recommended 
course of counseling or treatment. 

[56 FR 28254, June 19, 1991, as amended at 60 
FR 53136, Oct. 12, 1995; 62 FR 63467, Dec. 1, 
1997]
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