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(1) The opportunity for the covered 
employee to acknowledge the use of al-
cohol at the time he or she is called to 
report to duty and the inability to per-
form his or her safety-sensitive func-
tion. 

(2) The requirement that the covered 
employee take an alcohol test, if the 
covered employee has acknowledged 
the use of alcohol, but claims ability to 
perform his or her safety-sensitive 
function.

§ 655.34 Use following an accident. 
Each employer shall prohibit alcohol 

use by any covered employee required 
to take a post-accident alcohol test 
under § 655.44 for eight hours following 
the accident or until he or she under-
goes a post-accident alcohol test, 
whichever occurs first.

§ 655.35 Other alcohol-related conduct. 
(a) No employer shall permit a cov-

ered employee tested under the provi-
sions of subpart E of this part who is 
found to have an alcohol concentration 
of 0.02 or greater but less than 0.04 to 
perform or continue to perform safety-
sensitive functions, until: 

(1) The employee’s alcohol concentra-
tion measures less than 0.02; or 

(2) The start of the employee’s next 
regularly scheduled duty period, but 
not less than eight hours following ad-
ministration of the test. 

(b) Except as provided in paragraph 
(a) of this section, no employer shall 
take any action under this part against 
an employee based solely on test re-
sults showing an alcohol concentration 
less than 0.04. This does not prohibit an 
employer with authority independent 
of this part from taking any action 
otherwise consistent with law.

§§ 655.36–655.40 [Reserved]

Subpart E—Types of Testing
§ 655.41 Pre-employment drug testing. 

(a)(1) Before allowing a covered em-
ployee or applicant to perform a safe-
ty-sensitive function for the first time, 
the employer must ensure that the em-
ployee takes a pre-employment drug 
test administered under this part with 
a verified negative result. An employer 
may not allow a covered employee, in-

cluding an applicant, to perform a safe-
ty-sensitive function unless the em-
ployee takes a drug test administered 
under this part with a verified negative 
result. 

(2) When a covered employee or appli-
cant has previously failed or refused a 
pre-employment drug test adminis-
tered under this part, the employee 
must provide the employer proof of 
having successfully completed a refer-
ral, evaluation and treatment plan as 
described in § 655.62. 

(b) An employer may not transfer an 
employee from a nonsafety-sensitive 
function to a safety-sensitive function 
until the employee takes a pre-employ-
ment drug test administered under this 
part with a verified negative result. 

(c) If a pre-employment drug test is 
canceled, the employer shall require 
the covered employee or applicant to 
take another pre-employment drug test 
administered under this part with a 
verified negative result. 

(d) When a covered employee or ap-
plicant has not performed a safety-sen-
sitive function for 90 consecutive cal-
endar days regardless of the reason, 
and the employee has not been in the 
employer’s random selection pool dur-
ing that time, the employer shall en-
sure that the employee takes a pre-em-
ployment drug test with a verified neg-
ative result.

§ 655.42 Pre-employment alcohol test-
ing. 

An employer may, but is not required 
to, conduct pre-employment alcohol 
testing under this part. If an employer 
chooses to conduct pre-employment al-
cohol testing, the employer must com-
ply with the following requirements: 

(a) The employer must conduct a pre-
employment alcohol test before the 
first performance of safety-sensitive 
functions by every covered employee 
(whether a new employee or someone 
who has transferred to a position in-
volving the performance of safety-sen-
sitive functions). 

(b) The employer must treat all cov-
ered employees performing safety-sen-
sitive functions the same for the pur-
pose of pre-employment alcohol testing 
(i.e., you must not test some covered 
employees and not others). 
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(c) The employer must conduct the 
pre-employment tests after making a 
contingent offer of employment or 
transfer, subject to the employee pass-
ing the pre-employment alcohol test. 

(d) The employer must conduct all 
pre-employment alcohol tests using the 
alcohol testing procedures set forth in 
49 CFR Part 40. 

(e) The employer must not allow a 
covered employee to begin performing 
safety-sensitive functions unless the 
result of the employee’s test indicates 
an alcohol concentration of less than 
0.02.

§ 655.43 Reasonable suspicion testing. 
(a) An employer shall conduct a drug 

and/or alcohol test when the employer 
has reasonable suspicion to believe 
that the covered employee has used a 
prohibited drug and/or engaged in alco-
hol misuse. 

(b) An employer’s determination that 
reasonable suspicion exists shall be 
based on specific, contemporaneous, 
articulable observations concerning 
the appearance, behavior, speech, or 
body odors of the covered employee. A 
supervisor(s), or other company offi-
cial(s) who is trained in detecting the 
signs and symptoms of drug use and al-
cohol misuse must make the required 
observations. 

(c) Alcohol testing is authorized 
under this section only if the observa-
tions required by paragraph (b) of this 
section are made during, just pre-
ceding, or just after the period of the 
workday that the covered employee is 
required to be in compliance with this 
part. An employer may direct a cov-
ered employee to undergo reasonable 
suspicion testing for alcohol only while 
the employee is performing safety-sen-
sitive functions; just before the em-
ployee is to perform safety-sensitive 
functions; or just after the employee 
has ceased performing such functions. 

(d) If an alcohol test required by this 
section is not administered within two 
hours following the determination 
under paragraph (b) of this section, the 
employer shall prepare and maintain 
on file a record stating the reasons the 
alcohol test was not promptly adminis-
tered. If an alcohol test required by 
this section is not administered within 
eight hours following the determina-

tion under paragraph (b) of this sec-
tion, the employer shall cease attempts 
to administer an alcohol test and shall 
state in the record the reasons for not 
administering the test.

§ 655.44 Post-accident testing. 
(a) Accidents. (1) Fatal accidents. (i) 

As soon as practicable following an ac-
cident involving the loss of human life, 
an employer shall conduct drug and al-
cohol tests on each surviving covered 
employee operating the mass transit 
vehicle at the time of the accident. 
Post-accident drug and alcohol testing 
of the operator is not required under 
this section if the covered employee is 
tested under the fatal accident testing 
requirements of the Federal Motor Car-
rier Safety Administration rule 49 CFR 
389.303(a)(1) or (b)(1). 

(ii) The employer shall also drug and 
alcohol test any other covered em-
ployee whose performance could have 
contributed to the accident, as deter-
mined by the employer using the best 
information available at the time of 
the decision. 

(2) Nonfatal accidents. (i) As soon as 
practicable following an accident not 
involving the loss of human life in 
which a mass transit vehicle is in-
volved, the employer shall drug and al-
cohol test each covered employee oper-
ating the mass transit vehicle at the 
time of the accident unless the em-
ployer determines, using the best infor-
mation available at the time of the de-
cision, that the covered employee’s 
performance can be completely dis-
counted as a contributing factor to the 
accident. The employer shall also drug 
and alcohol test any other covered em-
ployee whose performance could have 
contributed to the accident, as deter-
mined by the employer using the best 
information available at the time of 
the decision. 

(ii) If an alcohol test required by this 
section is not administered within two 
hours following the accident, the em-
ployer shall prepare and maintain on 
file a record stating the reasons the al-
cohol test was not promptly adminis-
tered. If an alcohol test required by 
this section is not administered within 
eight hours following the accident, the 
employer shall cease attempts to ad-
minister an alcohol test and maintain 
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