PART I1.

Enforcement Results 2001-2006: Education

A. Education

Public primary and second-
ary schools, as well as public col-
leges and universities, should be
open to all members of the pub-
lic, regardless of their faith.
Students should not face discrim-
ination or harassment because of
their faith background, their
beliefs, their distinctive religious
dress, or their religious expres-
sion. From 2001-2006, the Civil
Rights Division dramatically
increased enforcement of civil
rights protections against reli-
gious discrimination in educa-
tion. During that period, the
Division’s Educational Oppor-
tunities Section reviewed 82
cases and opened 40 investiga-
tions involving various types of
religious discrimination.” This is
in contrast to one review and no
investigations for the period 1995-2000.
From 2001-2006, the Civil Rights Div-
ision filed two consent decrees, reached
one settlement, and filed thirteen friend-
of-the-court briefs in education cases
involving religion, versus none from
1995-2000.
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religion in public primary and second-
ary schools, as well as public colleges
and universities. Subsection (a)(1) author-
izes the Attorney General to bring suit in
response to a written complaint by a
parent that a child is being “deprived by
a school board of the equal protection of
the laws.” Subsection (a)(2) permits the
Attorney General to bring suit upon
receiving a written complaint that a stu-
dent has been “denied admission to or
not permitted to continue in attendance

%6 A case is classified as a review when the Division interviewed the complainant and witnesses, if any. Investigations
include cases in which the Division contacted the school for interviews and/or document requests, or filed legal

pleadings or briefs.
42 US.C. 2000c-6.
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at a public college by reason of race, color,
religion, sex or national origin.” The
Attorney General has delegated this
authority to the Civil Rights Division.

Additionally, Title IX of the Civil Rights
Act of 1964 permits the Attorney Gen-
eral to intervene in any action in federal
court, involving any subject matter,
“seeking relief from the denial of equal
protection of the laws under the four-
teenth amendment to the Constitution
on account of race, color, religion, sex or
national origin,” if such intervention is
timely made and the Attorney General
certifies that the case is of “general pub-
lic importance.” Enforcement of this pro-
vision also has been delegated to the
Civil Rights Division, and the Division
has participated in a number of educa-
tion-related religious discrimination
cases under Title IX.

The cases in which the Educational
Opportunities Section was involved
from 2001-2006 covered a wide range of
situations and included allegations of
discrimination against Muslim, Christ-
ian, Jewish, Native American, and San-
terian students. Of the forty investiga-
tions, fourteen involved harassment by
teachers or allegations of indifference by
the school toward harassment by stu-
dents, eight involved religious expres-
sion by students, four involved equal
access for religious organizations to
school facilities, four involved exclusion
from higher educational opportunities

28 42 U.S.C. 2000h-2.

based on religious belief, four involved
issues of student religious dress, three
involved refusal to provide excused
absences for religious holidays, two
involved state scholarships that discrimi-
nate against students attending religious
schools, and one involved an allegation of
a university’s failure to accommodate the
religious dietary needs of students.

Nashala Hearn, who won the right to wear her head-
scarf to school, on a tour of Washington, D.C.

Complaints of harassment based on
religion were the most common problem
addressed in the Civil Rights Division’s
cases. Most involved complaints of in-
difference by schools to student-on-stu-
dent religious harassment in public pri-
mary and secondary schools, but some
of the cases involved allegations of
harassment by college professors and
public school teachers. For example, the
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Civil Rights Division
reached a settlement in
March 2005 with the
Cape Henlopen, Dela-
ware School District
after a fourth-grade
Muslim student filed a
complaint that she had
been harassed by her
teacher about her faith

in front of her class,
including being rid-
iculed because her
mother wore a head-
scarf. As a result, the
student was repeatedly harassed by other
students and missed several weeks of
school due to emotional distress. The stu-
dent alleged that the school failed to take
adequate remedial action. The settlement
required programs for teaching religious
tolerance for both teachers and students,
and special training and monitoring for
the teacher at issue. Other investigations
resulted in schools promptly taking cor-
rective action. In some cases, student-on-
student harassment was found but there
was insufficient evidence of school offi-
cials” indifference to trigger liability.

The second largest number of cases
involved religious expression. These cases
have involved speech in two basic con-
texts. One context is speech by students
outside any organized school activity. For
example, the Division filed a friend-of-the-
court brief in the case of a group of
Massachusetts high school students who

Assistant Attorney General Wan J. Kim, addressing
religious discrimination against Muslims in a
speech to the American-Arab Anti-Discrimination
Committee.

were suspended for
handing out candy
canes to other students
with religious messages
attached.” The court
agreed that the stu-
dents” First Amend-
ment rights had been
violated. The second
context is school-spon-
sored, non-curricular
expressive activities in
which students are
given freedom to
choose their own
speech, and then are censored when
they choose something with religious
content. For example, in O.T. v. French-
town Elementary School District Board of
Education,” a federal court agreed with the
Division that a public school student
whose chosen song for an evening talent
show at her school was unconstitutinally
censored because it was a Christian song.
An example of this in the higher education
context is the case of Indian River
Community College in Florida, which told
the Christian Student Fellowship that it
could not show The Passion of the Christ on
campus purportedly on the grounds that
it was R-rated. However, the Fellowship
alleged that at least one other R-rated
movie had been shown on campus and
that a student-run “No Shame Theater
Company” performed plays with sexually
explicit themes. The school reversed
itself and permitted the film’s showing
the same day that it received the Civil

% Westfield High School L.IEE. Club v. City of Westfield, 249 F. Supp. 2d 98 (D. Mass. 2003).

3 No. 05-2623 (D.N.J. Dec. 12, 2006).
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“At the heart of the school’s arqument lies
a widely held misconception of constitu-
tional law that has infected our sometimes
politically overcorrect society: The Estab-
lishment Clause does not apply to private
action; it applies only to government
action. . . . [T]he uncontroverted evidence
shows that those students finding the
L.LFE. Club’s religious message disagree-
able merely set the messages aside and
enjoyed a minty treat for their troubles.”

— Judge Frank H. Freedman,
Westfield L.I.F.E. Club v. City of Westfield

Rights Division’s letter opening an
investigation.

The third category of education cases
involves schools denying religious groups
access to school facilities after-hours on an
equal basis with other groups. The Civil
Rights Division’s Educational Opportun-
ities Section opened investigations in four
such cases, and the Division’s Appellate
Section filed appellate briefs in an addi-
tional three cases. In 2001, the Supreme
Court ruled in Good News Club v. Milford
Central School’' that a school that opened
its facilities after-hours to a wide range of
community organizations offering “social,
civic and recreational meetings and enter-
tainment events, and other uses pertain-
ing to the welfare of the community”
could not bar the Good News Club, a
Christian organization that holds weekly
activities for children involving Bible sto-
ries, religious lessons, and songs, from

31533 U.S. 98 (2001).

Members of the Westfield L.I.FE. Club, who were sus-
pended for handing out candy canes with religious
messages attached.

using the facilities on an equal basis with
other groups.

Despite the Good News Club decision,
there has been continued resistance by
school boards to its requirement of equal
access. The Civil Rights Division has
been involved in three types of equal-
access cases involving resistance to Good
News Club. In the first type, schools argue
that while they understand that they
must provide religious community groups
with the same access as other youth-serv-
ing community groups, they do not have
to provide the religious groups with the
same means of communicating to stu-
dents and distributing permission slips
that are provided to other youth organi-
zations. The Civil Rights Division filed
friend-of-the-court briefs in two cases
arguing that Good News Club requires
equal access to communications media
such as bulletin boards, tables at back-to-

10
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school night, and “backpack mail.”
Courts of appeals agreed in both cases.”
In the second type of equal-access case,
schools admit that they must allow
groups like the Good News Club to meet,
but require them to pay a fee that other
youth-serving organizations do not have
to pay. The Civil Rights Division opened
investigations in two such cases, both of
which resulted in settlements. The third
type of equal-access case has involved
schools saying that while Good News
Club allows religious organizations an
equal right to meet in school facilities,
they may not engage in worship. The
Civil Rights Division filed briefs in two
such cases, arguing that worship is a
form of speech that may not be discrim-
inated against, and in both cases the
courts agreed.”

“The Good News Club seeks nothing more
than to be treated neutrally and given
access to speak about the same topics as are
other groups. Because allowing the Club to
speak on school grounds would ensure neu-
trality, not threaten it, Milford faces an
uphill battle in arquing that the Establish-
ment Clause compels it to exclude the Good
News Club.”

— Justice Clarence Thomas,
writing for the Court in Good News Club v.
Milford Central School (2001)

The fourth category of education
cases includes four cases in which stu-
dents alleged that they were excluded
from higher educational opportunities
because of their religious beliefs. For
example, the Division investigated Tex-
as Tech University over the policy stated
on a biology professor’s official univer-
sity website that he would only give
medical school recommendations to stu-
dents who would “truthfully and forth-
rightly affirm” a belief that humans came
into existence through evolution. The
investigation was closed when the profes-
sor agreed simply to require students to
explain the scientific theory of evolution.

The fifth category of cases consists of
investigations in which students are
denied the right to wear religious head-
coverings at school. For example, in
Hearn and United States v. Muskogee Public
School District,* the Civil Rights Division
intervened in the case of a Muslim girl
told that she could not wear a headscarf
required by her faith to school. The Civil
Rights Division’s suit was based on the
fact that the school was enforcing its uni-
form policy in an inconsistent manner.
The case was settled by consent decree in
May 2004. Two additional headcovering
cases were resolved after initiation of
investigations.

32 Child Evangelism Fellowship v. Stafford Township Sch. Dist., 386 F.3d 514 (3d Cir. 2004); Child Evangelism Fellowship v.

Montgomery County Pub. Sch., 373 E3d 589 (4th Cir. 2004).

33 Bronx Household of Faith v. Board of Educ. of the City of New York, 331 E.3d 342 (2d Cir. 2003); Campbell v. St. Tammany
Parish Sch. Bd., No. 98-CV-2605 (E.D. La. July 30, 2003). The Bronx Household brief was handled by the Civil Rights
Division’s Appellate Section and thus is not included in the statistics in this section of the report. As described in
Section H below, the Civil Rights Division filed a second appellate brief in a further proceeding in the Bronx

Household case, which is pending.
** No. Civ. 03 598-5 (E.D. Okla. 2003).
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The sixth category of education cases
involves students who are denied
excused absences for religious holidays.
In Scheidt v. Tri-Creek School Corporation,”
a boy in Indiana was threatened with
suspension, and his mother was threat-
ened with child neglect, when he missed
several days of school for religious holi-
days. The school permitted only one
excused absence per year for religious hol-
idays, even though more days are permit-
ted for secular reasons that included
attending the state fair and serving as a
page in the state legislature. The Civil
Rights Division opened an investigation
and submitted an amicus brief in a private
suit filed by the boy’s mother. The school
board settled and changed its policy to
permit excused absences for religious hol-
idays. Cases in a different state involving
similar facts are under investigation.

The next category involves states dis-
criminating against students using neu-
trally available scholarships toward edu-
cation at religiously affiliated schools. In
Colorado Christian University v. Weaver,*
the Division’s Educational Opportunities
Section filed a friend-of-the-court brief
arguing that a Colorado program provid-
ing financial aid to Colorado residents
unconstitutionally bars students from
using their scholarships to attend religious
colleges and universities. The brief argued
that the Supreme Court’s decision Locke .
Davey,” which permits states to bar stu-
dents from using state funds to pay for

% No. 2:05-CV-204 (N.D. Ind., complaint filed May 18, 2005).

ministry-training programs at seminaries,
did not apply to students using scholar-
ships for general education at colleges and
universities that are religiously affiliated.

Finally, the Division investigated one
case involving allegations that a universi-
ty did not accommodate the dietary needs
of Jewish students.

% No. Civ. 04-2512 (D. Colo., complaint filed December 6, 2004).

3540 U.S. 712 (2004).

12
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B. Employment

People should be hired or not hired
because of their skills and merit, not
because of their faith. And people should
not be forced to choose between their faiths
and their jobs.

Title VII of the Civil Rights Act of 1964*
prohibits discrimination in public and pri-
vate employment. It also requires employ-
ers to make reasonable accommodation of
employees’ religious observances and
practices, unless doing so would cause
undue hardship.*” Section 702 of Title VII
protects the independence and autonomy
of religious institutions by permitting them
to consider religion in hiring decisions. The
Civil Rights Division has responsibility for
bringing suits under Title VII against state
and local governmental employers. Under
§ 706 of Title VII,*"" individual cases of dis-
crimination against state and local govern-
mental entities must be filed in the first
instance with the Equal Employment
Opportunity Commission (EEOC), which
can refer cases to the Civil Rights Division.
The Civil Rights Division then opens a sup-
plemental investigation, if warranted, to
determine if a lawsuit is appropriate.
When a pattern or practice of discrimina-
tion by a governmental entity is alleged,
the Civil Rights Division may file suit on its
own volition under § 707 of Title VII.*

3% 42 U.S.C. § 2000e et seq.
%42 US.C. § 2000e(j).
%42 US.C. § 2000e-1(a).
42 US.C. § 2000e-5.
242 US.C. § 2000e-6.

The Civil Rights Division opened 31
supplemental investigations in religious
discrimination cases referred by the
EEOC from 2001 to 2006, compared to 26
in the prior six years. The Division
reached five consent decrees or settle-
ments from 1995-2000 and six from
2001-2006. The Civil Rights Division
filed three pattern-or-practice cases
under § 707 of Title VII involving reli-
gious discrimination from 2001-2006,
compared to none during the prior six-
year period.

In United States v. Los Angeles County
Metropolitan Transit Authority,® the Civil
Rights Division filed a § 707 suit against
the LA MTA over its policy of refusing to
accept bus driver applications unless the
applicant indicated that he or she was
available to work 24 hours per day, seven
days a week. The suit alleged that this
policy discriminated against Sabbath-
observant Jews and Christians, and oth-
ers who must miss work on certain days
for religious reasons, by failing to make
any effort to provide them with the reli-
gious accommodation Title VII requires.
The Civil Rights Division reached a con-
sent decree that requires the MTA to
accept the applications of Sabbath-obser-
vant applicants; provide applicants with
information about their accommodation
rights; permit drivers to swap assign-

3 No. CV 04-07699 (C.D. Cal., consent decree entered October 4, 2005).

Fiscal Years 2001-2006
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ments with other drivers, and when no
acceptable assignment is possible either
through use of seniority rights or swaps,
permit drivers to take temporary leaves
of absence; and provide information
about religious accommodation in mar-
keting literature and in its training pro-
grams for supervisors.

Special Counsel for Religious Discrimination Eric Treene
speaking with Harpreet Singh of United Sikhs after a

speech at a Gurdwara in Virginia.

In United States v. New York Metro-
politan Transit Authority,* the Civil
Rights Division alleges that the New
York MTA discriminates against Mus-
lim and Sikh bus and subway drivers by
refusing to permit them to wear head-
scarves and turbans. The suit alleges
that the Muslim and Sikh drivers are for-

bidden to wear these religious headcover-
ings with their uniforms, while other MTA
workers are allowed to wear non-regula-
tion headgear, such as baseball caps, with-
out penalty. The case is pending.

In United States v. State of Ohio,* the
Civil Rights Division filed suit against
the State of Ohio over its refusal to
accommodate certain employees’ reli-
gious objections to supporting the state
employees’ union through compulsory
fees. The suit alleged that employees
who are members of churches that have
“historically held conscientious objec-
tions to joining or financially support-
ing” unions were permitted to pay an
amount equal to the union service fee to
a charity mutually agreeable to the
employee and the union. However, the
suit alleged that Ohio had refused to
extend this exemption to state employ-
ees with sincere religious objections to
supporting the union, but who did not
belong to such churches. The case arose
out of a complaint from an employee of
the Ohio Environmental Protection Agency,
who is Presbyterian and objected to sup-
porting the union because he alleged
that the union and its affiliates support-
ed abortion and same-sex marriage. In
September 2006, the court approved a
consent decree requiring that all sincere
religious objectors be permitted to direct
their fees to charity.

* No. CV-04 4237 (E.D.N.Y., complaint filed September 30, 2004).
* No. 2:05-CV-00799-GLF-NMK (S.D. Ohio, consent decree filed September 5, 2006). The Ohio Civil Service Employees
Association, AFSCME, Local 11, AFL-CIO was also a defendant in the case pursuant to Rule 19(a) of the Federal

Rules of Civil Procedure.

14
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The Civil Rights Division also files
briefs to ensure that Title VII is properly
interpreted to prevent religious discrim-
ination and protect religious liberty. In
Baker v. The Home Depot,* the Civil
Rights Division filed a joint friend-of-
the-court brief with the EEOC, arguing
that offering an employee only the
morning off to attend worship services
on the Sabbath was not a reasonable
accommodation under Title VII when
the employee’s faith required refraining
from work on the Sabbath altogether.
The court of appeals agreed, and re-
manded the case to the trial court to
determine whether permitting the
employee to refrain from work on the

“The notion that the Constitution would
compel a religious organization contract-
ing with the state to secularize its ranks is
untenable in light of the Supreme Court’s
recognition that the government may con-
tract with religious organizations for the
provision of social services. . . . Just
because the Constitution may require that
the content of government-funded services
be secular does not mean that the
providers cannot feel a sense of spiritual
fulfillment in providing them.”

— Judge Sidney H. Stein
in Lown v. Salvation Army

% 445 F3d 541 (2d Cir. 2006).
%7393 F. Supp. 2d 223 (S.D.N.Y. 2005).

Sabbath would be an undue hardship
for the defendant.

In Lown v. Salvation Army,” a group
of current and former Salvation Army
employees sued the Salvation Army and
New York City and State officials, claim-
ing that because the Salvation Army
contracts with the City to provide a vari-
ety of services, including adoption, fos-
ter care, hospice care, and many other
social services, the Salvation Army
could no longer use religious criteria in
its hiring and staffing decisions. Section
702 of Title VII protects the independ-
ence and autonomy of religious organi-
zations by exempting them from the
prohibition against discrimination in
employment on the basis of religion. The
plaintiffs, however, argued that it would
violate the Establishment Clause for the
Salvation Army to invoke this provision
when contracting with the government.
The Civil Rights Division filed a brief
arguing that so long as the services
being provided under the contract were
secular in nature, the Salvation Army
did not lose its right to define and pre-
serve its character and identity as a reli-
gious organization through its person-
nel practices. The court agreed and ruled
in favor of the Salvation Army and the
other defendants.

Fiscal Years 2001-2006
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C. Housing and Lending
Discrimination

Finding the right home, and finding
the financing necessary to pay for it, has
long been part of the American dream.
That dream should not be denied be-
cause of discrimination or harassment
based on religion. Federal civil rights
laws protect against denial of housing or
credit based on religion. The housing
protections apply to discrimination in
the sale or rental of housing, but also
apply to the “terms and conditions” of
the sale or rental of housing. Thus, if
people are permitted to put decorations
on their apartment doors, religious indi-
viduals should be able to put religious
items or decorations on their doors, such
as a Jewish mezuzah or a cross. Similar-
ly, when condominiums or apartments
have a common room that can be
reserved by residents for private activi-
ties like parties or book studies, resi-
dents seeking to hold a Bible study or
other private religious activity may not
be discriminated against. The Civil
Rights Division has been actively pro-
tecting against all forms of religious dis-
crimination in housing and lending.

The Civil Rights Division’s Housing
and Civil Enforcement Section enforces
the Fair Housing Act,* which prohibits
housing discrimination on the basis of
race, color, religion, sex, national origin,

42 US.C. § 3601.
*15US.C. §§ 1691, 1691a-f.

Finding the right home, and finding the financing neces-
sary to pay for it, has long been part of the American
dream. That dream should not be denied because of dis-
crimination or harassment based on religion.

disability, or familial status. It also
enforces the Equal Credit Opportunity
Act (ECOA),” which prohibits discrim-
ination against persons seeking home
mortgages or other credit based on
race, color, religion, national origin, sex,
marital status, age, or because an appli-
cant receives income from a public
assistance program.

The Civil Rights Division has suc-
ceeded in increasing enforcement of the
religious discrimination provisions of
the Fair Housing Act and ECOA over the
past six years. The Housing and Civil
Enforcement Section opened eighteen
investigations under the Fair Housing
Act and ECOA in cases charging reli-
gious discrimination from 2001-2006,

Fiscal Years 2001-2006
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compared to four from 1995-2000.
These cases covered a wide range
of issues, including harassment

based on religion, denial of hous- 18

ing because of the religion of the

Enforcement of the
Fair Housing Act and ECOA

prospective purchaser or renter, and o=

discrimination in the terms and con-
ditions of housing, including dis-
play of religious items on doors and
use of common rooms in apart-
ments.

The Housing and Civil En-
forcement Section filed six law-
suits under the Fair Housing Act
and ECOA involving religious dis-
crimination claims from 2001-
2006, versus only one lawsuit in
the prior six-year period. The sec-
tion during this period reached six
consent decrees or settlements,
providing comprehensive relief to
the victims and instituting meas-
ures to ensure that the defendants
would not engage in discrimination in
the future.

Number of Cases

For example, in United States wv.
Hillman Housing Corporation, Hy Mea-
dows,” the United States alleged that a
couple’s application to buy an apart-
ment in New York had been denied
because of their faith and ethnicity. The
Department of Justice obtained a con-
sent decree requiring the defendants to
pay damages to the couple and to follow
advertising, record-keeping, and report-

EI Investigations

. Lawsuits

I:I Consent Decrees and

Favorable Judgements

1995-2000

2001-2006
Fiscal Years

Source: DOJ, Civil Rights Division.

ing standards to ensure that they do not
discriminate in the future. In United
States v. Fidelity Federal Bank,” the Depart-
ment reached a settlement with a bank
in a case alleging, among other viola-
tions of ECOA, that the bank collected
data on credit applicants’ religious affil-
iation. In addition to paying compensa-
tion to victims denied credit, the settle-
ment requires the implementation of a
comprehensive change in policies and
provision of fair-lending training to
employees.

% No. 02-0626 (S.D.N.Y, consent decree entered October 27, 2004).

> No. 02-03906 (E.D.N.Y,, filed July 8, 2002).

18
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Religious harassment is a form of
discrimination barred by the Fair Hous-
ing Act. The Civil Rights Division is
committed to ensuring that people of all
faiths are secure in their homes, free of
harassment based on their religion. In
United States v. Altmayer,” for example,
the Civil Rights Division reached a con-
sent decree in a case alleging that a man
in a Chicago suburb harassed his neigh-
bors and their children because of their
Jewish religion and because they were of
Israeli and Mexican origin. The consent
decree required the defendant to pay
$15,000 in damages, barred him from
harassing his neighbors in the future,
and required him to attend fair housing
training. A similar consent decree was
reached in United States v. Schmock,” in
which the United States alleged that a
Sikh family was harassed by neighbors.

While harassment suits usually are
brought against the individual perpe-
trating the harassment, sometimes a pat-
tern of harassment is so pervasive, and
the indifference of a landlord so severe,
that a landlord can be liable under the
Fair Housing Act. Thus, in United States
v. San Francisco Housing Authority,” the
Civil Rights Division brought suit based
on a number of claims, including the
Housing Authority’s failure to take
measures to stop threats and violence
against Muslim tenants following the
September 11, 2001 terrorist attacks. The

Division obtained a consent decree that
included compensation for the victims,
implementation of new policies to ad-
dress civil rights complaints in public
housing in San Francisco, and training
for employees.

The Civil Rights Division also has
investigated cases involving various
forms of denial of equal terms and con-
ditions of housing on the basis of reli-
gion that have been resolved prior to fil-
ing suit, or are pending. These include
allegations of denying residents the abil-
ity to reserve common rooms for reli-
gious purposes on an equal basis with
other private uses, to display a religious
statue on the balcony of a residence, and
to install mezuzahs on doorframes,
among others.

52 No. 05-1239 (N.D. Ill., consent decree entered January 18, 2006).
%3 No. 5:00-21289 (N.D. Cal,, consent decree entered February 26, 2001).
4 No. 4:02-04540 (N.D. Cal., consent decree entered January 16, 2004).

Fiscal Years 2001-2006

19



PART 1I1.

Enforcement Results 2001-2006: Public Accommodations and Public Facilities

D. Public Accommodations
and Public Facilities

People should not have to hide their
faith when they go out in public. When
going to a restaurant or other business
open to the general public, people
should not be turned away or harassed
by the proprietors or patrons because
they are wearing a cross, a headscarf, or
a yarmulke.

The Civil Rights Division’s Housing
and Civil Enforcement Section enforces
Title II of the Civil Rights Act of 1964,*
which prohibits discrimination in public
accommodations such as restaurants
and motels on the basis of race, color,
religion, or national origin. The Depart-
ment of Justice may bring a suit under
Title IT when there is a pattern or prac-
tice of such discrimination. From 2001-
2006, the Division opened eight Title II
investigations involving religion, com-
pared to one in the period from 1995-
2000. These cases have involved a range
of issues. For example, the Division settled
a case in which a restaurant in Spring-
tield, Virginia, told a Sikh man that he had
to remove his turban to enter the restau-
rant. The settlement required posting of
non-discrimination notices and other pub-
lication of its non-discrimination policies,
and training for the restaurant company’s
employees. Two similar cases in Pennsyl-
vania were resolved quickly by the estab-
lishments in response to Civil Rights
Division investigations.

P4 USC. § 2000a et seq.
%642 U.S.C. § 2000 ef seq.

“All persons shall be entitled to the full
and equal enjoyment of the goods, servic-
es, facilities, privileges, advantages, and
accommodations of any place of public
accommodation . . . without discrimina-
tion on the ground of race, color, religion,
or national origin.”

— From Title II of the
Civil Rights Act of 1964

While Title II of the Civil Rights Act
of 1964 protects against discrimination
in public accommodations, which are
privately owned businesses open to the
general public, Title III of the Act™ pro-
tects against discrimination in public
facilities, which are publicly owned and
operated facilities open to the public,
such as parks and community centers.
Title III authorizes the Department of
Justice to bring suit when a person has
been denied equal access to public facil-
ities on account of race, color, religion, or
national origin. Just as businesses should
be open to people of all faiths, who
should not be required to hide their faith
to use them, so too should public facili-
ties be open to use by all. The Division
opened two Title III investigations in-
volving religion from 2001-2006, versus
none from 1995-2000.

In November 2003, the Civil Rights
Division opened a Title III investigation
of the City of Balch Springs, Texas, after
the city-run senior center told seniors
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that they could no longer pray before
meals, sing Gospel songs, or hold Bible
studies. All of these activities were initi-
ated and engaged in by the seniors
alone, and no employee of the center
was involved. Nonetheless, the city mis-
takenly believed that the separation of
church and state required it to imple-
ment the ban. In addition to the Civil
Rights Division investigation, the sen-
iors filed suit alleging that their consti-
tutional rights were violated by the ban.
After mediation by the Civil Rights
Division, the city settled with the seniors
on January 8, 2004.”

The Civil Rights Division also open-
ed a Title III investigation of the City of
Terrell, Texas, in May 2004 after the city
refused to allow a local church to contin-
ue renting space in the town’s YMCA,
which was in a city-owned building that
the YMCA leased. The city believed that
permitting worship in a building owned
by the city would violate the Constitu-
tion’s Establishment Clause. The church
filed suit against the city, arguing that
based on a long line of Supreme Court
decisions, cities and towns that offer
space in government facilities to com-
munity organizations for private expres-
sion must provide them on an equal
basis to community organizations that
wish to use the space for religious
expression. The city voted to reverse its
policy in October 2004, and the Civil
Rights Division subsequently closed its
investigation.

Barney Clark, a member of the Balch Springs
Senior Center, who joined a suit to protect the right
to pray before meals, hold Bible studies, and sing
Gospe| songs at the center.

The Civil Rights Division also has filed
friend-of-the-court briefs advancing the
principle that citizens wishing to use com-
munity facilities for religious expression
should be granted the same access as
other citizens.

In Barnes Wallace v. Boy Scouts of Am-
erica,” the Civil Rights Division submit-
ted a brief arguing that the Boy Scouts’
leasing of parkland from the City of San
Diego does not violate the Constitution.

>7 Barton v. City of Balch Springs, No. 3:03-CV-2258-G (N.D. Tex., complaint filed September 30, 2003).
% Nos. 04-55732, 04-56167 (9th Cir., brief filed February 15, 2005).
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The court below had held that the Boy
Scouts of America is a religious organiza-
tion, and therefore leases under which
the Boy Scouts developed and operated a
campground and a boating center on city
parkland violated the Establishment
Clause. The Civil Rights Division’s brief
argued that the Boy Scouts” requirement
that Scouts be reverent does not make it a
religious organization. The brief further
argued that even if it were a religious
organization, low-cost leases to the Boy
Scouts, in return for which the Boy Scouts
invested several million dollars and
agreed to keep the facilities open to the
public, were similar to leases San Diego
made with other community groups to
develop under-used city properties. Since
the leasing program did not favor reli-
gious organizations, and since the partic-
ular leases in question involved making
land available for the purely secular
activities of boating and camping, the
brief concluded that the lease with the
Boy Scouts did not violate the
Establishment Clause.”

59 . . . . s
Other equal-access cases, involving community groups seeking access to school facilities after hours, are

addressed in the Education section of this report. See Part IL.A., supra.
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E. RLUIPA — Land Use

Religious freedom would be an
empty concept if people did not have the
right to have a place to gather for wor-
ship, religious instruction, and other reli-
gious activities. Our Constitution recog-
nizes that religious liberty is not merely a
right to be exercised individually. The
Supreme Court has stated that “the ‘exer-
cise of religion’ often involves not only
belief and profession but the ... assem-
bling with others for a worship service.”®

The need for a place to worship has
long been recognized. For example, the
Connecticut constitution, enacted in
1817, provides explicitly that all reli-
gious societies and denominations shall
have the right “to build and repair hous-
es for public worship.”*" The right to
build, buy, or lease a place to assemble
for worship is an indispensable part of
religious freedom. For many faith groups,
the same is true of schools for religious
instruction. Religious groups simply can-
not exercise their faiths without facilities
adequate for their needs.

But houses of worship and religious
schools often face discrimination from
local zoning authorities, or face unjusti-
fiably burdensome restrictions on their
ability to use their property for worship

50 Employment Division v. Smith, 494 U.S. 872, 877 (1990).

1 C.GS.A. Const. Art. 7.
6242 U.S.C. § 2000cc et seq.

%3 See H.R. Rep. No. 219, 106th Cong., 1st Sess. 18-24 (1999).

and religious instruction. In nine hear-
ings over the course of three years that
led to the enactment in 2000 of the
Religious Land Use and Institution-
alized Persons Act (RLUIPA),”? Con-
gress compiled what it termed “massive
evidence” of widespread discrimination
against religious institutions by state
and local officials in land-use decisions.*
In particular, Congress found that
minority religions are disproportionate-
ly disadvantaged in the zoning process.
For example, Congress found that while
Jews make up only 2% of the U.S. popu-
lation, 20% of recorded cases involved
synagogues.® Faith groups constituting
9% of the population made up 50% of
reported court cases involving zoning
disputes.®

Congress found that even well-estab-
lished religious denominations frequent-
ly faced discrimination and exclusion.
Zoning codes and landmarking laws,
Congress found, sometimes exclude reli-
gious assemblies in places where they
permit fraternal organizations, theaters,
meeting halls, and other places where
large groups of people assemble for sec-
ular purposes. In other situations, Con-
gress found that zoning codes or land-
marking laws may permit religious as-
semblies only after highly discretionary
proceedings before zoning boards or
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landmarking commissions, which can and
often do use that authority in discrimina-
tory ways.*

To address these concerns, Congress
unanimously enacted RLUIPA. RLUIPA
prohibits zoning and landmarking laws
that substantially burden the religious
exercise of churches or other religious
assemblies or institutions unless it is the
least restrictive means of furthering a com-
pelling governmental interest. This prohi-
bition applies in any situation where (i)
the state or local government entity im-
posing the substantial burden receives
federal funding; (ii) the substantial burden
affects, or removal of the substantial bur-
den would affect, interstate commerce; or
(iii) the substantial burden arises from the
state or local government’s formal or
informal procedures for making individu-
alized assessments of a property’s uses.”

“The right to assemble for worship is at
the very core of the free exercise of religion.
Churches and synagogues cannot function
without a physical space adequate to their
needs and consistent with their theological
requirements. The right to build, buy, or
rent such a space is an indispensable
adjunct of the core First Amendment right
to assemble for religious purposes.”

— Joint Statement of Senators
Orrin G. Hatch and Edward M. Kennedy,
Senate Sponsors of RLUIPA

% 14, at 19-24.
57 4 U.S.C. § 2000cc(a).
%8 42 U.S.C. § 2000cc(b).

In addition, RLUIPA prohibits zon-
ing and landmarking laws that (1) treat
churches or other religious assemblies or
institutions on less than equal terms
with nonreligious institutions; (2) dis-
criminate against any assemblies or
institutions on the basis of religion or
religious denomination; (3) totally ex-
clude religious assemblies from a juris-
diction; or (4) unreasonably limit reli-
gious assemblies, institutions, or struc-
tures within a jurisdiction.*®

In addition to creating a private cause
of action, RLUIPA authorizes the Attorney
General to bring suits to enforce it. The
Attorney General has delegated this
responsibility to the Civil Rights Division.
Cases under the land-use provisions are
handled by the Division’s Housing and
Civil Enforcement Section. Since 2001, the
Division has reviewed 118 RLUIPA mat-
ters. The Division has opened 26 full-field
investigations, 16 of which have been
resolved favorably prior to filing a law-
suit. The Division has also filed four law-
suits, two of which it won through settle-
ment or consent decree, and two of which
are pending. The Division’s cases have
been quite diverse. They have involved the
rights of a Muslim school, two mosques, a
Jewish boarding school, several syna-
gogues, a Buddhist temple, a Sikh Gur-
dwara, and churches and schools of vari-
ous Christian denominations. The Div-
ision has also filed seven friend-of-the-
court briefs in significant federal appellate
cases involving RLUIPA.

26
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Five of the Division’s 26
investigations have princi-
pally involved issues of dis-
crimination based on religious
or ethnic animus toward the
particular group denied the
ability to build or expand a
religious school or house of
worship or to occupy an
existing property. For exam-
ple, the Division filed suit in
April 2005 against the city of
Hollywood, Florida, after it
denied a permit to an Ortho-
dox Jewish synagogue located
in a residential neighborhood
which, the suit alleged, was
routinely granted to other
houses of worship.” The suit
alleged that the denial and subsequent
enforcement actions taken by the city
against the synagogue were a result of
discrimination toward Orthodox Jews.
The Division reached a consent decree
with the city and the synagogue that
permits the synagogue to continue to
operate at the location and to expand in
the neighborhood in the future. It also
requires training for city officials. A sep-
arate agreement signed at the same time
required the city to pay $2 million in
damages and attorneys fees to the syna-

gogue.

Similarly, a Muslim school in Morton
Grove, Illinois encountered community
opposition to its plans to build a mosque

The Muslim Community Center in Morton Grove, lllinois, which reached
an agreement with the city to build a mosque with the help of
Department of Justice mediators.

on its property, some of which appeared
to be driven by animus against Muslims.
The Civil Rights Division opened a
RLUIPA investigation, and, after media-
tion by the Department of Justice’s
Community Relations Service, the vil-
lage reached an agreement that permit-
ted the school to build the mosque sub-
ject to certain conditions. Favorable out-
comes were also reached prior to filing
suits in the case of a predominantly
black Christian church that was denied a
use permit for a church that it purchased
from a predominantly white Christian
church in West Mifflin, Pennsylvania,
and in the case of a Muslim school in
Loudoun County, Virginia that faced
zoning problems that the school alleged

% United States v. City of Hollywood, No. 05-60687 (S.D. Fla., consent decree entered July 7, 2006).
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were due to anti-Muslim bias. In United
States v. Village of Airmont,” the United
States alleges that a New York village enact-
ed a ban on boarding schools specifically
to keep Hasidic Jews, who educate
their young men in boarding schools
called yeshivas, from settling in the village.
The case is pending.

Many of the Division's

to build a new sanctuary on land it had
occupied for 20 years because its 2.8 acres
were below the 3 acres now required for
churches, despite other assemblies being
permitted on small plots. The Division
closed its investigation after a state court
judge struck down the limit and the
County Board of Commissioners granted
the necessary permits.

RLUIPA cases have involved
jurisdictions that facially dis-
criminate against houses of
worship in their zoning laws
by either banning them from
zones where fraternal organi-
zations, movie theaters, and
other places of assembly are
permitted, or by minimum-
acreage requirements for hous-
es of worship that do not apply
to secular assemblies. For ex-
ample, Brighton Township
denied a permit for an Assem-
blies of God church to build on
a 3.25 acre lot, since the zoning
code had a five-acre minimum

Victory Family Life Church in Douglas County, Georgia, barred from

for _ChurChes' quever, the expanding because its 2.8 acres put it below the zoning code’s 3-acre min-
zoning code specifically stat-  jmym for churches, a requirement that did not apply to secular assemblies.

ed that there was no mini-

mum acreage requirement for adult movie
theaters and cabarets, assembly halls, and
fraternal organizations. The Civil Rights
Division opened an investigation, and the
Township amended its zoning code. The
Division opened a similar investigation of
Douglas County, Georgia after Victory
Family Life Church was denied the ability

7" No. 05-Civ. 5520 (S.D.N.Y,, filed June 10, 2005).
71366 F.3d 1214 (11th Cir. 2004).

In Midrash Sephardi v. Town of Surf-
side,' two Orthodox Jewish Congrega-
tions were barred from meeting in space
they had rented above a bank in the
city’s commercial district. The City’s
zoning code permitted private clubs,
lodge halls, dance studios, music stu-
dios, and language schools in the com-
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mercial district, but excluded houses of
worship. The Civil Rights Division sub-
mitted a friend-of-the-court brief in the
U.S. Court of Appeals for the Eleventh
Circuit, which ruled that the exclusion
of houses of worship from the commer-
cial district violated RLUIPA.

The third category of RLUIPA cases
handled by the Civil Rights Division
involves zoning decisions that allegedly
impose a substantial burden on the reli-
gious exercise of a congregation or reli-
gious school. These cases often involve ele-
ments of the prior two categories of
cases — allegations of possible discrimi-
nation on the basis of religion or ethnic-
ity, or more favorable treatment given to
secular assemblies than religious ones.
For example, in United States v. Maui
County,” the Civil Rights Division sued
the city of Maui after it denied a permit
for Hale O Kaula, a small, nondenomi-
national Christian church that has held
services on Maui since 1960, to build a
church on 5.85 acres of land in an agri-
cultural district. The church encourages
practitioners to grow food in accordance
with Biblical principles and live in har-
mony with the land, and being in an
agricultural district was integral to its
worship needs. The county permitted
various secular assemblies in the dis-
trict, including rodeo facilities, petting
z0os, and sports fields. The county sub-
sequently settled with the church, per-
mitting it to build and paying it dam-
ages and attorney’s fees. Other cases in

72298 F. Supp. 2d 1010 (D. Haw. 2003).

this category include Balch Springs,
Texas, where an investigation led to a
small, predominantly Hispanic church
being given the building permits to
which it was entitled as of right under
the zoning code,” and Guru Nanak Sikh
Society v. County of Sutter,* in which a
Sikh congregation in a California county
that only permits houses of worship in
residential and agricultural districts first
purchased land in a residential district,
was denied a permit, and then pur-
chased land in an agricultural district,
only to be denied a permit there as well.
The United States intervened in this case
and argued that the congregation’s
rights under RLUIPA had been violated,
and the court of appeals agreed.

The Department of Justice also has
been active in defending the constitu-
tionality of RLUIPA. The Civil Division
has intervened in 29 privately filed law-
suits to defend the constitutionality of
the land-use provisions of RLUIPA.

» Templo La Fe Worship Ctr., Inc. v. City of Balch Springs, No. 04-1369 (N.D. Tex. 2004).

74 456 F.3d 978 (9th Cir. 2006).
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F. Rights of Institutionalized
Persons

The Civil Rights Division’s Special
Litigation Section is charged with en-
forcing federal laws protecting the rights
of persons in certain state institutions,
including prisons, juvenile detention
facilities, mental institutions, and nurs-
ing homes.

Section 3 of RLUIPA” provides that if
a regulation imposes a substantial bur-
den on the religious beliefs or practices
of persons confined to certain institu-
tions, the government must show a com-
pelling justification, pursued through
the least restrictive means. In addition to
creating a private cause of action for
institutionalized persons, RLUIPA also
authorizes the Attorney General to bring
suits to enforce this provision.

Under the Civil Rights of Institu-
tionalized Persons Act (CRIPA),” the
Special Litigation Section of the Civil
Rights Division can investigate institu-
tional conditions and file lawsuits to
remedy a pattern or practice of unlawful
conditions. From 2001 to 2006, the Civil
Rights Division opened 67 new CRIPA
investigations and issued 51 “findings
letters,” which are statements to the state
or governing authority of violations
found. In two of these CRIPA investiga-
tions, the Civil Rights Division found
that juveniles in detention facilities in

7> 42 U.S.C. § 2000cc-2.
7642 US.C. § 1997 et seq.

Raymond and Columbia, Mississippi
and in Alexander, Arkansas were being
denied their constitutional rights by
being required to participate in religious
programs or face discipline. In the find-
ings letters in both cases, the Division
stressed that religious activities can help
further a juvenile facility’s rehabilitative
mission, and moreover that juveniles
confined to a facility have a right under
RLUIPA to engage in religious activities.
Thus the institutions can, and should,
provide opportunities for religious
instruction and worship, the letters stat-
ed. However, the Civil Rights Division
further stated that the institutions had
created situations forbidden by the
Establishment Clause where juveniles
were required to participate in Christian
services. In response, the Mississippi facil-
ities changed their policies, and now
inform juveniles in the facility hand-
books that they may request alternatives
to the Christian services offered at the
facilities and that they are not required to
attend services. Similarly, the Arkansas
Divisions of Youth Services and Human
Services developed a policy and proto-
col that have remedied the constitution-
al problem.

In addition to enforcing the rights
established by RLUIPA through CRIPA
investigations, the Civil Rights Divi-
sion’s Special Litigation Section has
opened 24 preliminary inquiries under
RLUIPA since 2001. In a preliminary in-
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quiry, attorneys from the Division corre-
spond with or interview the institution-
alized persons, family members, and
clergy, review applicable institution reg-
ulations, review other factual materials,
and determine if a potential violation
has been established that justifies open-
ing a formal investigation of the facility.
These have resulted in one RLUIPA in-
vestigation since 2001. The subject mat-
ters of the Division’s RLUIPA cases have
included prisoners seeking access to
clergy, prisoners seeking kosher meals
or other special diets, prisoners seeking
access to religious items or texts, and
issues involving religious objections to
grooming or uniform requirements.

“RLUIPA . . . protects institutionalized
persons who are unable freely to attend to
their religious needs and are therefore
dependent on the government’s permis-
sion and accommodation for exercise of
their religion. . . . We have no cause to
believe that RLUIPA would not be applied
in an appropriately balanced way, with
particular sensitivity to security con-
cerns.”
— Justice Ruth Bader Ginsburg,
writing for the Court in
Cutter v. Wilkinson (2005)

The Department of Justice has also
been active in defending challenges to
the constitutionality of the institutional-
ized persons section of RLUIPA. The

77 544 U S. 709 (2005).
8 1d. at 720.

Id. at 721.

80 14, at 722-23.

Department’s Civil Division has inter-
vened to defend the constitutionality of
this section of RLUIPA in 40 cases. One
of these cases, Cutter v. Wilkinson,” went
to the Supreme Court, which rejected
the claim that RLUIPA amounted to
favoritism toward religion in violation
of the Establishment Clause. Rather, the
Supreme Court unanimously held:
“[W]e find RLUIPA’s institutionalized-
persons provision compatible with the
Establishment Clause because it allevi-
ates exceptional government-created
burdens on private religious exercise.””
The Court observed that “RLUIPA thus
protects institutionalized persons who
are unable freely to attend to their reli-
gious needs and are therefore dependent
on the government’s permission and ac-
commodation for exercise of their reli-
gion.”” The Court, however, stressed
that it did not view RLUIPA as leading
to prisoners obtaining their desired reli-
gious accommodation in all cases, stat-
ing: “We have no cause to believe that
RLUIPA would not be applied in an
appropriately balanced way, with partic-
ular sensitivity to security concerns. . . .
Lawmakers supporting RLUIPA were
mindful of the urgency of discipline,
order, safety, and security in penal insti-
tutions.”*

32
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G. Crimes Against Persons and
Property Based on Religion

There is perhaps no religious right as
basic as the right to gather for worship
or simply walk down the street without
fear of being attacked because of one’s
taith. The Civil Rights Division’s Crim-
inal Section, in conjunction with U.S.
Attorney’s Offices around the country,
prosecutes violations of criminal civil
rights statutes. In the area of religion-
based bias crimes against individuals,
these encompass 18 U.S.C. § 241 (con-

The front door of the Islamic Center of
Tallahassee, after Charles Franklin drove
his pick-up truck into it as revenge for
the 9/11 attacks. Franklin was found
guilly and sentenced to 27 months in
prison.

spiracy to deprive a person of his or her
civil rights), 18 U.S.C. § 245 (criminal
interference with federally protected
activities), and 42 U.S.C. § 3631 (criminal
interference with housing rights).

Two provisions specifically address
vandalism and arson of religious proper-
ty and interference with persons’ exercise
of their religion at houses of worship. The
Church Arson Prevention Act, 18 U.S.C.
§ 247, makes it a crime to deface, dam-
age, or destroy religious real property, or
interfere with a person’s religious prac-
tice, in situations affecting interstate com-
merce. The Act also bars defacing, dam-
aging, or destroying religious property
because of the race, color, or ethnicity of
persons associated with the property.
Additionally, 18 U.S.C. § 248 also makes
it a crime to, “by force or threat of force or
by physical obstruction, intentionally
injur[e], intimidat[e] or interfer[e] with
or attemplt] to injure, intimidate or inter-
fere with any person lawfully exercising
or seeking to exercise the First Amend-
ment right of religious freedom at a
place of religious worship” or to “inten-
tionally damag[e] or destro[y] the prop-
erty of a place of religious worship.”

The number of prosecutions of reli-
gion-based attacks on individuals rose
slightly from 1995-2000 compared to
2001-2006, with four prosecutions in the
former and six in the latter. Prosecution
of arson, threatened arson and vandalism
against houses of worship declined over
these periods, however, from 75 in the
former to 26 in the latter. This was due in
large part to a rash of church arsons in the
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mid 1990s, which has since ebbed. Fifty
of these prosecutions were during the
three-year period from 1996-1998. These
numbers reflect the decline in all cate-
gories of religious bias crimes, which,
notwithstanding a rise in bias-motivated
attacks on Muslims after the 9/11 terror-
ist attacks, overall went down by 20%
from 1994 to 2003.*'

The Civil Rights
Conspiracy Statute,
18 U.S.C. § 241

If two or more persons conspire to
injure, oppress, threaten, or intimi-
date any person in any State, Ter-
ritory, Commonwealth, Possession,
or District in the free exercise or
enjoyment of any right or privilege
secured to him by the Constitution or
laws of the United States, or because
of his having so exercised the same;
... They shall be fined under this title
or imprisoned not more than ten
years, or both; and if death results
from the acts committed in violation
of this section or if such acts include
kidnapping or an attempt to kidnap,
aggravated sexual abuse or an
attempt to commit aggravated sexual
abuse, or an attempt to kill, they shall
be fined under this title or imprisoned
for any term of years or for life, or
both, or may be sentenced to death.

Examples of recent criminal cases

involving religion include:

[_United States v. Laskey, et al. (D. Or.

2006), in which four members of the
white supremacist group known as
the Volksfront pleaded guilty to
throwing rocks with swastikas
etched in them through the win-
dows of a synagogue in Eugene,
Oregon during services. One defen-
dant was sentenced to 15 months
imprisonment. The other sentenc-
ings are pending

[ United States v. Nunez-Flores (W.D.

Tex. 2005), in which a man pleaded
guilty to throwing a Molotov cock-
tail at an El Paso mosque and plac-
ing another on its utility meter,
resulting in a 171-month prison sen-
tence.

[_United States v. Dropik (E.D. Wis.,

W.D. Mich. 2005), in which a man
pleaded guilty to burning two
churches because he was angry at
African-Americans, resulting in a
63-month sentence.

[Uhnited States v. Bryant and Martin

(W.D. Va. 2004), in which two men
pleaded guilty to vandalizing a his-
torical African-American church by
breaking windows in the sanctuary
and smashing items throughout the
church, resulting in sentences of 27
and 21 months in prison.

81 Hate Crime Trends in the United States 8 (Federal Bureau of Investigation, November 21, 2005).
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[_United States v. Franklin (N.D. Fla.
2003), in which a man was convicted
of driving his truck through the
front door of a Tallahassee mosque
and was sentenced to 27 months
imprisonment.

[_United States v. Goldstein et al., (M.D.
Fla. 2003), in which several individ-
uals conspired to attack an Islamic
Center and gathered weapons and
explosives to carry out their conspir-
acy, resulting in a sentence for the
lead defendant of 151 months in
prison.
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H. Religious Liberty in the
Courts of Appeals

Through participation as friend-of-
the-court in significant cases in the
courts of appeals, the Department of
Justice is committed to ensuring that the
courts protect religious liberty. From
2001 to 2006, the Civil Rights Division
tiled 16 appellate friend-of-the-court
briefs in a broad range of religion cases,
compared to one brief from 1995-2000.
This effort so far has been very success-
ful. The courts, in the cases decided dur-
ing 2001-2006, have agreed with the
position advocated by the Civil Rights
Division in almost every case. These
appellate briefs, some of which are
addressed more fully above, are:

[ Westchester Day School v. Village of
Mamaroneck, No. 06-1464 (2d Cir.)
(brief filed August 11, 2006, pending
decision) (arguing that the district
court correctly held that a village
violated a Jewish school’s rights
under the Religious Land Use and
Institutionalize Persons Act (RLUIPA)
when it denied it permission to
expand its dilapidated and over-
crowded facilities).

[B¥onx Household of Faith v. Board of
Education of the City of New York, No.
06-0725 (2d Cir.) (brief filed July 16,
2006, pending decision) (arguing that
the school board’s refusal to rent
school facilities after hours to a
church on an equal basis with other
community organizations violated
the Constitution; at an earlier stage

of the proceedings, as described
below, the appeals court agreed
with the United States and upheld
a preliminary injunction in favor of
the church).

[_LIghthouse Institute for Evangelism v.

City of Long Branch, No. 06-1319 (3d
Cir.) (brief filed June 7, 2006, pend-
ing decision) (arguing that a church
bringing a claim based on RLUIPA’s
“equal terms” provision need only
show discrimination against church-
es as compared to equivalent secular
assemblies, and need not additional-
ly show a “substantial burden” on its
religious exercise).

[_Ekith Temple Church v. Town of

Brighton, No. 06-0354 (2d Cir.) (brief
filed May 24, 2006, case settled
while appeal was pending) (argu-
ing that abuse of eminent domain

power to seize church land can vio-
late RLUIPA).

[Llving Waters Church of God v. Meri-

dian Charter Township, No. 05-2309
(6th Cir.) (brief filed March 15,
2006, pending decision) (arguing
that a church denied a permit to
build in excess of 25,000 square feet
was substantially burdened under
RLUIPA because the church cannot
carry out all of its ministries in a
smaller building).

[_Fkith Center v. Glover, No. 05-16132

(O9th Cir. 2006) (brief filed Nov-
ember 22, 2005) (arguing that a
library that offered space to a wide
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range of community groups for
meetings could not exclude a reli-
gious group on the ground that part
of its meetings would include wor-
ship activities; court ruled for
defendants, finding worship to be
distinguishable from speech with a
religious viewpoint; petition for
rehearing pending).

[_Buaker v. The Home Depot, No. 05-1069

(2d Cir. 2006) (joint brief with EEOC
arguing that offering a Sabbath-
observing employee the morning
off to attend worship was not a rea-
sonable accommodation under Title
VII, since the employee’s religious
requirement was that he refrain
from all work on the Sabbath; the
appeals court agreed and reversed
the decision of the district court).

[_Bhrnes Wallace v. Boy Scouts of America,

Nos. 04-55732, 04-56167 (9th Cir.) (brief
filed February 15, 2005, pending deci-
sion) (arguing that San Diego’s low-
cost lease with the Boy Scouts to allow
it to operate a campground and a boat-
ing center that are open to the public
does not violate the Establishment
Clause in light of the fact that the
Boy Scouts” requirement of rever-
ence does not make it a religious
organization, and since similar leas-
es are offered to many other com-
munity groups offering benefits to
the public).

[_Shints Constantine & Helen Greek

Orthodox Church v. City of Berlin, No.
04-2326 (7th Cir. 2005) (arguing that

a church need not show that there is
no plot of land in a city where it
could locate before it can show a
substantial burden under RLUIPA;
court agreed and ruled for the plain-
tiff).

[ Quru Nanak Sikh Society v. County of

Sutter, No. 03-17343 (9th Cir. 2006)
(arguing as intervenor/amicus curiae
that when the only zones in a coun-
ty in which a house of worship
could locate were in agricultural
and residential districts, a Sikh con-
gregation that was denied permits
to build on land it purchased first in
a residential district, and then in an
agricultural district, and was will-
ing to accept various reasonable
conditions to ameliorate communi-
ty impact, had demonstrated a sub-
stantial burden under RLUIPA;
court agreed and held for the con-
gregation).

[_Midrash Sephardi v. Town of Surfside,

No. 03-13858-CC (11th Cir. 2004)
(arguing that a town barring two
small Orthodox Jewish congrega-
tions from locating in its commer-
cial district, but permitting fraternal
organizations and other secular
assemblies, violated the equal-terms
provision of RLUIPA; court agreed
and ruled for the plaintiff).

[_Qhild Evangelism Fellowship v. Mont-

gomery County Public Schools, No.
03-1534 (4th Cir. 2004) (arguing that
a school that permitted various
youth-serving organizations to dis-
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tribute permission slips and informa- the entire program under a provision of
tional literature about meetings could the state constitution requiring “a uni-
not discriminate against religious- form, efficient, safe, secure, and high qual-
oriented youth organization; court ity system of free public schools”).

agreed and ruled for the plaintiff).

[_Child Evangelism Fellowship v. Staf-
ford Township, No. 03-1101 (3d Cir.
2004) (similar facts to Montgomery
County; court also found for the
plaintiff).

[Dlonovan v. Punxsutawney School Dis-
trict, No. 02-3897 (3d Cir. 2003)
(arguing that barring a student-run
Bible club from meeting during a
school activity period when other
noncurricular clubs could meet vio-
lated the Equal Access Act, 20 U.S.C.
§ 4071 et seq., and the Constitution;
court agreed and ruled for the club).

[_Byonx Household of Faith v. Board of
Education, No. 02-7781 (2d Cir. 2003)
(arguing that a church was likely to
succeed on its claim that the school
board’s refusal to rent it facilities on
an equal basis with other community
organizations violated the Consti-
tution; court agreed and upheld pre-
liminary injunction for the church).

[_Blish v. Holmes, No. 04-2323 (Fla. 2006)
(arguing that were the court to con-
strue Florida’s Opportunity Schol-
arship Program to exclude students in
religious schools under the State’s “no
aid to religion” provision, the exclu-
sion would likely violate the United
States Constitution; court did not

reach this issue, instead striking down
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