Off. of Postsecondary Educ., Education

to administer any aspect of the institu-
tion’s participation in a Title IV, HEA
program has been limited may request
removal of the limitation.

(c) The institution or servicer may
not apply for removal of the limitation
before the later of the expiration of—

(1) Twelve months from the effective
date of the limitation; or

(2) A debarment or suspension under
Executive Order 12549 (3 CFR, 1986
Comp., p. 189) or the Federal Acquisi-
tion Regulations, 48 CFR part 9, sub-
part 9.4.

(d) If the institution or servicer re-
quests removal of the limitation, the
request must be in writing and show
that the institution or servicer, as ap-
plicable, has corrected the violation or
violations on which the limitation was
based.

(e) No later than 60 days after the
Secretary receives the request, the
Secretary responds to the institution
or servicer—

(1) Granting its request;

(2) Denying its request; or

(3) Granting the request subject to
other limitation or limitations.

(f) If the Secretary denies the request
or establishes other limitations, the
Secretary grants the institution or
servicer, upon the institution’s or
servicer’s request, an opportunity to
show cause why the participation or
eligibility, as applicable, should be
fully reinstated.

(g) The institution’s or servicer’s re-
quest for an opportunity to show cause
does not waive—

(1) The institution’s right to partici-
pate in any or all Title IV, HEA pro-
grams if it complies with the con-
tinuing limitation or limitations pend-
ing the outcome of the opportunity to
show cause; and

(2) The servicer’s right to contract
with any institution to administer any
aspect of the institution’s participa-
tion in any Title IV, HEA program, if
the servicer complies with the con-
tinuing limitation pending the out-
come of the opportunity to show cause.

(Authority: 20 U.S.C. 1094; E.O. 12549 (3 CFR,
1986 Comp., p. 189), 12689 (3 CFR, 1989 Comp.,
p. 235))

[69 FR 22451, Apr. 29, 1994]

§668.98

§668.98 Interlocutory appeals to the
Secretary from rulings of a hearing
official.

(a) A ruling by a hearing official may
not be appealed to the Secretary until
the issuance of an initial decision, ex-
cept that the Secretary may, at any
time prior to the issuance of the initial
decision, grant a review of a ruling
upon either a certification by a hearing
official of the ruling to the Secretary
for review or the filing of a petition for
review of a ruling by one or both of the
parties, if—

(1) That ruling involves a controlling
question of substantive or procedural
law; and

(2) The immediate resolution of the
question will materially advance the
final disposition of the proceeding or
subsequent review will be an inad-
equate remedy.

(b)(1) A petition for interlocutory re-
view of an interim ruling must include
the following:

(i) A brief statement of the facts nec-
essary to an understanding of the issue
on which review is sought.

(ii) A statement of the issue.

(iii) A statement of the reasons show-
ing that the ruling complained of in-
volves a controlling question of sub-
stantive or procedural law and why im-
mediate review of the ruling will mate-
rially advance the disposition of the
case, or why subsequent review will be
an inadequate remedy.

(2) A petition may not exceed ten
pages, double-spaced, and must be filed
with a copy of the ruling and any find-
ings and opinions relating to the rul-
ing.

(c) A copy of the petition must be
provided to the hearing official at the
time of filing with the secretary, and a
copy of a petition or any certification
must be served upon the parties by cer-
tified mail, return receipt requested.
The petition or certification must re-
flect this service.

(d) If a party files a petition under
this section, the hearing official may
state to the Secretary a view as to
whether review is appropriate or inap-
propriate by submitting a brief state-
ment addressing the party’s petition
within 10 days of the receipt of that pe-
tition by the hearing official. A copy of
the statement must be served on all
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parties by certified mail, return receipt
requested.

(e) A party’s response to a petition or
certification for interlocutory review
must be filed within seven days after
service of the petition or statement, as
applicable, and may not exceed ten
pages, double-spaced, in length. A copy
of the response must be served on the
parties and the hearing official by hand
delivery or regular mail.

(f) The filing of a petition for inter-
locutory review does not automatically
stay the proceedings. A stay during
consideration of a petition for review
may be granted by the hearing official
if that official has certified or stated to
the Secretary that review of the ruling
is appropriate. The Secretary may
order a stay of proceedings at any time
after the filing of a request for inter-
locutory review.

(g) The Secretary notifies the parties
if a petition or certification for inter-
locutory review is accepted, and may
provide the parties a reasonable time
within which to submit written argu-
ment with regard to the merit of the
petition or certification.

(h) If the Secretary takes no action
on a petition or certification for review
within 15 days of receipt of it, the re-
quest is deemed to be denied.

(i) The Secretary may affirm, mod-
ify, set aside, or remand the interim
ruling of the hearing official.

(j) The Secretary may delegate to a
designated department official the
functions described in paragraphs (f)
through (i) of this section.

(Authority: 20 U.S.C. 1094)

(Approved by the Office of Management and
Budget under control number 1801-0003)

[67 FR 60034, Dec. 17, 1992, as amended at 58
FR 14153, Mar. 16, 1993]

Subpart H—Appeal Procedures for
Audit Determinations and Pro-
gram Review Determinations

SOURCE: 52 FR 30115, Aug. 12, 1987, correctly
designated at 52 FR 46354, Dec. 7, 1987, unless
otherwise noted.

§668.111 Scope and purpose.

(a) This subpart establishes rules
governing the appeal by an institution
or third-party servicer from a final

34 CFR Ch. VI (7-1-02 Edition)

audit determination or a final program
review determination arising from an
audit or program review of the institu-
tion’s participation in any Title IV,
HEA program or of the servicer’s ad-
ministration of any aspect of an insti-
tution’s participation in any Title IV,
HEA program.

(b) This subpart applies to any par-
ticipating institution or third-party
servicer that appeals a final audit de-
termination or final program review
determination.

(c) This subpart does not apply to
proceedings governed by subpart G of
this part or to a determination that—

(1) An institution fails to meet the
applicable statutory definition set
forth in sections 435, 481, or 1201 of the
HEA, except to the extent that such a
determination forms the basis of a
final audit determination or a final
program review determination; or

(2) An institution fails to qualify for
certification to participate in the title
IV, HEA programs because it does not
meet the fiscal and administrative
standards set forth in subpart B of this
part, except to the extent that such a
determination forms the basis of a
final audit determination or a program
review determination.

(Authority: 20 U.S.C. 1094)
[62 FR 30115, Aug. 12, 1987, correctly des-

ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 59 FR 22452, Apr. 29, 1994]

§668.112 Definitions.

The following definitions apply to
this subpart:

(a) Final audit determination means
the written notice of a determination
issued by a designated department offi-
cial based on an audit of—

(1) An institution’s participation in
any or all of the Title IV, HEA pro-
grams; or

(2) A third-party servicer’s adminis-
tration of any aspect of an institu-
tion’s participation in any or all of the
Title IV, HEA programs.

(b) Final program review determination
means the written notice of a deter-
mination issued by a designated de-
partment official and resulting from a
program compliance review of—

(1) An institution’s participation in
any or all of the Title IV, HEA pro-
grams; or
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