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(1) Scheduling of conferences;

(2) Setting time limits for hearings
and submission of written documents;
and

(8) Terminating the hearing and
issuing a decision against a party if
that party does not meet those time
limits.

(d) The hearing official is bound by
all applicable statutes and regulations.
The hearing official may not—

(1) Waive applicable statutes and reg-
ulations; or

(2) Rule them invalid.

(Authority: 20 U.S.C. 1094)

[61 FR 43325, Dec. 1, 1986, as amended at 57
FR 47753, Oct. 19, 1992; 59 FR 22448, Apr. 29,
1994]

§668.90 Initial and final decisions—
Appeals.

(a)(1)(i) A hearing official issues a
written initial decision in a hearing by
certified mail, return receipt requested
to—

(A) The designated department offi-
cial who began a proceeding against an
institution or third-party servicer;

(B) The institution or servicer, as ap-
plicable; and

(C) In the case of a proceeding
against a third-party servicer, each in-
stitution that contracts with the
servicer.

(ii) The hearing official may also
transmit the notice by other, more ex-
peditious means if practical.

(iii) The hearing official issues the
decision within the latest of the fol-
lowing dates:

(A) The 30th day after the last sub-
mission is filed with the hearing offi-
cial.

(B) The 60th day after the last sub-
mission is filed with the hearing offi-
cial if the Secretary, upon request of
the hearing official, determines that
the unusual complexity of the case re-
quires additional time for preparation
of the decision.

(C) The 50th day after the last day of
the hearing, if the hearing official does
not request the parties to make any
posthearing submission.

(2) The hearing official’s initial deci-
sion states whether the imposition of
the fine, limitation, suspension, or ter-
mination sought by the designated de-
partment official is warranted, in
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whole or in part. If the designated de-
partment official brought a termi-
nation action against the institution
or servicer, the hearing official may, if
appropriate, issue an initial decision to
fine the institution or servicer, as ap-
plicable, or, rather than terminating
the institution’s participation or
servicer’s eligibility, as applicable, im-
pose one or more limitations on the in-
stitution’s participation or servicer’s
eligibility.

(3) Notwithstanding the provisions of
paragraph (a)(2) of this section—

(i) If, in a termination action against
an institution, the hearing official
finds that the institution has violated
the provisions of §668.14(b)(18), the
hearing official also finds that termi-
nation of the institution’s participa-
tion is warranted;

(ii) If, in a termination action
against a third-party servicer, the
hearing official finds that the servicer
has violated the provisions of
§668.82(d)(1), the hearing official also
finds that termination of the institu-
tion’s participation or servicer’s eligi-
bility, as applicable, is warranted;

(iii) If an action brought against an
institution or third-party servicer in-
volves its failure to provide surety in
the amount specified by the Secretary
under §668.15, the hearing official finds
that the amount of the surety estab-
lished by the Secretary was appro-
priate, unless the institution can dem-
onstrate that the amount was unrea-
sonable;

(iv) In a termination action taken
against an institution or third-party
servicer based on the grounds that the
institution or servicer failed to comply
with the requirements of §668.23(c)(3),
if the hearing official finds that the in-
stitution or servicer failed to meet
those requirements, the hearing offi-
cial finds that the termination is war-
ranted;

(v) In a termination action against
an institution based on the grounds
that the institution is not financially
responsible under §668.15(c)(1), the
hearing official finds that the termi-
nation is warranted unless the institu-
tion demonstrates that all applicable
conditions described in §668.15(d)(4)
have been met; and
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(vi) In a termination action against
an institution or third-party servicer
on the grounds that the institution or
servicer, as applicable, engaged in
fraud involving the administration of
any Title IV, HEA program, the hear-
ing official finds that the termination
action is warranted if the hearing offi-
cial finds that the institution or
servicer, as applicable, engaged in that
fraud. Examples of fraud include—

(A) Falsification of any document re-
ceived from a student or pertaining to
a student’s eligibility for assistance
under a Title IV, HEA program;

(B) Falsification, including false cer-
tifications, of any document submitted
by the institution or servicer to the
Department of Education;

(C) Falsification, including false cer-
tifications, of any document used for or
pertaining to—

(I) The legal authority of an institu-
tion to provide postsecondary edu-
cation in the State in which the insti-
tution is located; or

2) The accreditation or
preaccreditation of an institution or
any of the institution’s educational
programs or locations;

(D) Falsification, including false cer-
tifications, of any document submitted
to a guaranty agency under the Fed-
eral Stafford Loan, Federal PLUS, and
Federal SLS programs, an independent
auditor, an eligible institution, or a
third-party servicer;

(E) Falsification of any document
submitted to a third-party servicer by
an institution or to an institution by a
third-party servicer pertaining to the
institution’s participation in a Title
IV, HEA program; and

(F) Falsification, including false cer-
tifications, of any document pertaining
to the performance of any loan collec-
tion activity, including activity that is
not required by the HEA or applicable
program regulations.

(4) The hearing official bases findings
of fact only on evidence considered at
the hearing and on matters given judi-
cial notice. If a hearing is conducted
solely through written submissions,
the parties must agree to findings of
fact.

(b)(1) In a suspension proceeding, the
Secretary reviews the hearing official’s
initial decision and issues a final deci-
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sion within 20 days after the initial de-
cision. The Secretary adopts the initial
decision unless it is clearly unsup-
ported by the evidence presented at the
hearing.

(2) The Secretary notifies the institu-
tion or servicer and, in the case of a
suspension proceeding against a third-
party servicer, each institution that
contracts with the servicer of the final
decision. If the Secretary suspends the
institution’s participation or servicer’s
eligibility, the suspension takes effect
on the later of—

(i) The day that the institution or
servicer receives the notice; or

(ii) The date specified in the des-
ignated department official’s original
notice of intent to suspend the institu-
tion’s participation or servicer’s eligi-
bility.

(3) A suspension may not exceed 60
days unless a designated department
official begins a limitation or termi-
nation proceeding under this subpart
before the expiration of that period. In
that case, the period may be extended
until a final decision is issued in that
proceeding according to paragraph (c)
of this section.

(¢)(1) In a fine, limitation, or termi-
nation proceeding, the hearing offi-
cial’s initial decision automatically be-
comes the Secretary’s final decision 30
days after the initial decision is issued
and received by both parties unless,
within that 30-day period, the institu-
tion or servicer, as applicable, or the
designated department official appeals
the initial decision to the Secretary.

(2)(i) A party may appeal the hearing
official’s initial decision by submitting
to the Secretary, within 30 days after
the party receives the initial decision,
a brief or other written statement that
explains why the party believes that
the Secretary should reverse or modify
the decision of the hearing official.

(ii) At the time the party files its ap-
peal submission, the party shall pro-
vide a copy of that submission to the
opposing party.

(iii) The opposing party shall submit
its brief or other responsive statement
to the Secretary, with a copy to the ap-
pellant, within 30 days after the oppos-
ing party receives the appellant’s brief
or written statement.
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(iv) The appealing party may submit
proposed findings of fact or conclusions
of law. However, the proposed findings
of fact must be supported by—

(A) The evidence introduced into the
record at the hearing;

(B) Stipulations of the parties if the
hearing consisted of written submis-
sions; or

(C) Matters that may be judicially
noticed.

(v) Neither party may introduce new
evidence on appeal.

(vi) The initial decision of the hear-
ing official imposing a fine or limiting
or terminating the institution’s par-
ticipation or servicer’s eligibility does
not take effect pending the appeal.

(vii) The Secretary renders a final de-
cision. The Secretary may delegate to
a designated department official the
functions described in paragraph (c)(2)
(vii) through (ix) of this section.

(viii) In rendering a final decision,
the Secretary considers only evidence
introduced into the record at the hear-
ing and facts agreed to by the parties if
the hearing consisted only of written
submissions and matters that may be
judicially noticed.

(ix) If the hearing official finds that a
termination is warranted pursuant to
paragraph (a)(3) of this section, the
Secretary may affirm, modify, or re-
verse the initial decision, or may re-
mand the case to the hearing official
for further proceedings consistent with
the Secretary’s decision. If the Sec-
retary affirms the initial decision
without issuing a statement of reasons,
the Secretary adopts the opinion of the
hearing official as the decision of the
Secretary. If the Secretary modifies,
remands, or reverses the initial deci-
sion, in whole or in part, the Sec-
retary’s decision states the reasons for
the action taken.

(Approved by the Office of Management and
Budget under control number 1840-0537)

(Authority: 20 U.S.C. 1082, 1094)

[59 FR 22448, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 60 FR 61774, Dec. 1,
1995; 656 FR 65637, Nov. 1, 2000]

§668.91 Filing of requests for hearings
and appeals; confirmation of mail-
ing and receipt dates.

(a) Filing of request for hearing, show-
cause opportunity, or appeal. (1) A re-
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quest by an institution or third-party
servicer for a hearing or show-cause op-
portunity, other material submitted by
an institution or third-party servicer
in response to a notice of proposed ac-
tion under this subpart, or an appeal to
the Secretary under this subpart must
be filed with the designated depart-
ment official by hand-delivery, mail, or
facsimile transmission.

(2) Documents filed by facsimile
transmission must be transmitted to
the designated department official
identified, either in the notice initi-
ating the action, or, for an appeal, in
instructions provided by the hearing
official, as the individual responsible
to receive them. A party filing a docu-
ment by facsimile transmission must
confirm that a complete and legible
copy of the document was received by
the Department of Education, and may
be required by the designated depart-
ment official to provide a hard copy of
the document.

(3) The Secretary discourages the use
of facsimile transmission for docu-
ments longer than five pages.

(4) If agreed upon by the parties,
service of a document required to be
served on another party may be made
upon the other party by facsimile
transmission.

(b) Confirmation of mailing and receipt
dates. (1) The mailing date of a notice
from a designated department official
initiating an action under this subpart
is the date evidenced on the original
receipt of mailing from the U.S. Postal
Service.

(2) The date on which a request for a
show-cause opportunity, a request for a
hearing, other material submitted in
response to a notice of action under
this subpart, a decision by a hearing of-
ficial, or a notice of appeal is received
is, as applicable—

(i) The date of receipt evidenced on
the original receipt for a document
sent by certified mail.

(ii) The date following the date re-
corded by the delivery service as the
date material was sent for a document
sent by next-day delivery service.

(iii) The date a document sent by reg-
ular mail is recorded, according to the
regular business practice of the office
receiving the document, as received.
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