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(4) A hearing official conducts a hear-
ing in accordance with §668.88.

(c) Expedited proceedings. With the ap-
proval of the hearing official and the
consent of the designated department
official and the institution or servicer,
as applicable, any time period specified
in this section may be shortened.

(Authority: 20 U.S.C. 1094)

[69 FR 22447, Apr. 29, 1994, as amended at 60
FR 61773, Dec. 1, 1995; 65 FR 65637, Nov. 1,
2000]

§668.86 Limitation or termination pro-
ceedings.

(a) Scope and consequences. (1) The
Secretary may limit or terminate an
institution’s participation in a Title
IV, HEA program or the eligibility of a
third-party servicer to contract with
any institution to administer any as-
pect of the institution’s participation
in any Title IV, HEA program, if the
institution or servicer—

(i) Violates any statutory provision
of or applicable to Title IV of the HEA,
any regulatory provision prescribed
under that statutory authority, or any
applicable special arrangement, agree-
ment, or limitation entered into under
the authority of statutes applicable to
Title IV of the HEA; or

(ii) Substantially misrepresents the
nature of—

(A) In the case of an institution, its
educational program, its financial
charges, or the employability of its
graduates; or

(B) In the case of a third-party
servicer, as applicable, the educational
program, financial charges, or employ-
ability of the graduates of any institu-
tion that contracts with the servicer.

(2) If the Secretary begins a limita-
tion or termination proceeding against
a third-party servicer, the Secretary
also may begin a fine, limitation, sus-
pension, or termination proceeding
against any institution under whose
contract a third-party servicer com-
mits the violation.

(3) The consequences of the limita-
tion or termination of the institution’s
participation or the servicer’s eligi-
bility are described in §§668.93 and
668.94, respectively.

(b) Procedures. (1) A designated de-
partment official begins a limitation or
termination proceeding by sending an

§668.86

institution or third-party servicer a
notice by certified mail, return receipt
requested. In the case of a limitation
or termination proceeding against a
third-party servicer, the official also
sends the notice to each institution
that contracts with the servicer. The
designated department official may
also transmit the notice by other, more
expeditious means if practical. This no-
tice—

(i) Informs the institution or servicer
of the intent of the Secretary to limit
or terminate the institution’s partici-
pation or servicer’s eligibility, as ap-
plicable, cites the consequences of that
action, and identifies the alleged viola-
tions that constitute the basis for the
action, and, in the case of a limitation
proceeding, states the limits to be im-
posed;

(ii) Specifies the proposed effective
date of the limitation or termination,
which is at least 20 days after the date
of mailing of the notice of intent;

(iii) Informs the institution or
servicer that the limitation or termi-
nation will not be effective on the date
specified in the notice if the designated
department official receives from the
institution or servicer, as applicable,
by that date a request for a hearing or
written material indicating why the
limitation or termination should not
take place; and

(iv) In the case of a limitation or ter-
mination proceeding against a third-
party servicer, informs each institu-
tion that contracts with the servicer of
the consequences of the action to the
institution.

(2) If the institution or servicer does
not request a hearing but submits writ-
ten material, the designated depart-
ment official, after considering that
material, notifies the institution or, in
the case of a third-party servicer, the
servicer and each institution that con-
tracts with the servicer that—

(i) The proposed action is dismissed;

(ii) Limitations are effective as of a
specified date; or

(iii) The termination is effective as of
a specified date.

(3) If the institution or servicer re-
quests a hearing by the time specified
in paragraph (b)(1)(iii) of this section,
the designated department official sets
the date and place. The date is at least
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§668.87

15 days after the designated depart-
ment official receives the request. The
limitation or termination does not
take place until after the requested
hearing is held.

(4) A hearing official conducts a hear-
ing in accordance with §668.88.

(c) Ezxpedited proceeding. With the ap-
proval of the hearing official and the
consent of the designated department
official and the institution or servicer,
as applicable, any time schedule speci-
fied in this section may be shortened.

(Authority: 20 U.S.C. 1094)

[69 FR 22447, Apr. 29, 1994, as amended at 60
FR 61774, Dec. 1, 1995; 656 FR 65637, Nov. 1,
2000]

§668.87

(a) A hearing official may convene a
prehearing conference if he or she
thinks that the conference would be
useful, or if the conference is requested
by—

(1) The designated department offi-
cial who brought a proceeding against
an institution or third-party servicer
under this subpart; or

(2) The institution or servicer, as ap-
plicable.

(b) The purpose of a prehearing con-
ference is to allow the parties to settle
or narrow the dispute.

(c) If the hearing official, the des-
ignated department official, and the in-
stitution, or servicer, as applicable,
agree, a prehearing conference may
consist of—

(1) A conference telephone call;

(2) An informal meeting; or

(3) The submission and exchange of
written material.

(Authority: 20 U.S.C. 1094)
[69 FR 22448, Apr. 29, 1994]

Prehearing conference.

§668.88 Hearing.

(a) A hearing is an orderly presen-
tation of arguments and evidence con-
ducted by a hearing official.

(b) If the hearing official, the des-
ignated department official who
brought a proceeding against an insti-
tution or third-party servicer under
this subpart, and the institution or
servicer, as applicable, agree, the hear-
ing process may be expedited. Proce-
dures to expedite the hearing process

34 CFR Ch. VI (7-1-02 Edition)

may include, but are not limited to,
the following—

(1) A restriction on the number or
length of submissions;

(2) The conduct of the hearing by
telephone conference call;

(3) A stipulation by the parties to
facts and legal authorities not in dis-
pute; or

(4) A review limited to the written
record.

(c)(1) The formal rules of evidence
and procedures applicable to pro-
ceedings in a court of law are not appli-
cable. However, discussions of settle-
ment between the parties or the terms
of settlement offers are not admissible.

(2) The designated department offi-
cial has the burden of persuasion in
any fine, suspension, limitation or ter-
mination proceeding under this sub-
part.

(3) Discovery, as provided for under
the Federal Rules of Civil Procedure, is
not permitted.

(4) The hearing official accepts only
evidence that is relevant and material
to the proceeding and is not unduly
repetitious.

(d) The designated department offi-
cial makes a transcribed record of the
proceeding and makes one copy of the
record available to the institution or
servicer.

(Authority: 20 U.S.C. 1094)

[61 FR 43325, Dec. 1, 1986, as amended at 57
FR 47753, 47754, Oct. 19, 1992; 57 FR 60034, Dec.
17, 1992; 59 FR 22448, Apr. 29, 1994]

§668.89 Authority and responsibilities
of the hearing official.

(a) The hearing official regulates the
course of a hearing and the conduct of
the parties during the hearing. The
hearing official takes all necessary
steps to conduct a fair and impartial
hearing.

(b)(1) The hearing official is not au-
thorized to issue subpoenas.

(2) If requested by the hearing offi-
cial, the parties to a hearing shall pro-
vide available personnel who have
knowledge about the matter under re-
view for oral or written examination.

(c) The hearing official takes what-
ever measures are appropriate to expe-
dite a hearing. These measures may in-
clude, but are not limited to, the fol-
lowing—
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