Off. of Postsecondary Educ., Education

and experience, of its faculty and other
personnel;

(i) The availability of part-time em-
ployment or other forms of financial
assistance;

(j) The nature and availability of any
tutorial or specialized instruction,
guidance and counseling, or other sup-
plementary assistance it will provide
its students before, during or after the
completion of a course;

(k) The nature of extent of any pre-
requisites established for enrollment in
any course; or

(1) Any matters required to be dis-
closed to prospective students under
§§668.44 and 668.47 of this part.

(Authority: 20 U.S.C. 1094)

[61 FR 43324, Dec. 1, 1986, as amended at 54
FR 24118, June 5, 1989; 59 FR 22320, Apr. 29,
1994]

§668.73

Misrepresentation by an institution
of the nature of its financial charges
includes, but is not limited to, false,
erroneous or misleading statements
concerning—

(a) Offers of scholarships to pay all or
part of a course charge, unless a schol-
arship is actually used to reduce tui-
tion charges made known to the stu-
dent in advance. The charges made
known to the student in advance are
the charges applied to all students not
receiving a scholarship; or

(b) Whether a particular charge is the
customary charge at the institution for
a course.

Nature of financial charges.

(Authority: 20 U.S.C. 1094)

§668.74 Employability of graduates.

Misrepresentation by an institution
regarding the employability of its
graduates includes, but is not limited
to, false, erroneous or misleading
statements—

(a) That the institution is connected
with any organization or is an employ-
ment agency or other agency providing
authorized training leading directly to
employment.

(b) That the institution maintains a
placement service for graduates or will
otherwise secure or assist its graduates
to obtain employment, unless it pro-
vides the student with a clear and ac-

§668.81

curate description of the extent and
nature of this service or assistance; or

(c) Concerning government job mar-
ket statistics in relation to the poten-
tial placement of its graduates.

(Authority: 20 U.S.C. 1094)

§668.75 Procedures.

(a) On receipt of a written allegation
or compliant from a student enrolled
at the institution, a prospective stu-
dent, the family of a student or pro-
spective student, or a governmental of-
ficial, the designated department offi-
cial as defined in §688.81 reviews the al-
legation or compliant to determine its
factual base and seriousness.

(b) If the misrepresentation is minor
and can be readily corrected, the des-
ignated department official informs
the institution and endeavors to obtain
an informal, voluntary correction.

(c) If the designated department offi-
cial finds that the complaint or allega-
tion is a substantial misrepresentation
as to the nature of the educational pro-
grams, the financial charges of the in-
stitution or the employability of its
graduates, the official—

(1) Initiates action to fine or to limit,
suspend or terminate the institution’s
eligibility to participate in the Title
IV, HEA programs according to the
procedures set forth in subpart G, or

(2) Take other appropriate action.

(Authority: 20 U.S.C. 1094)

Subpart G—Fine, Limitation, Sus-
pension and Termination Pro-
ceedings

SOURCE: 51 FR 43325, Dec. 1, 1986, unless
otherwise noted.

§668.81 Scope and special definitions.

(a) This subpart establishes regula-
tions for the following actions with re-
spect to a participating institution or
third-party servicer:

(1) An emergency action.

(2) The imposition of a fine.

(3) The limitation, suspension, or ter-
mination of the participation of the in-
stitution in a title IV, HEA program.

(4) The limitation, suspension, or ter-
mination of the eligibility of the
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§668.82

servicer to contract with any institu-
tion to administer any aspect of the in-
stitution’s participation in a Title IV,
HEA program.

(b) This subpart applies to an institu-
tion or a third-party servicer that vio-
lates any statutory provision of or ap-
plicable to Title IV of the HEA, any
regulatory provision prescribed under
that statutory authority, or any appli-
cable special arrangement, agreement,
or limitation entered into under the
authority of statutes applicable to
Title IV of the HEA.

(c) This subpart does not apply to a
determination that—

(1) An institution or any of its loca-
tions or educational programs fails to
qualify for initial designation as an eli-
gible institution, location, or edu-
cational program because the institu-
tion, location, or educational program
fails to satisfy the statutory and regu-
latory provisions that define an eligi-
ble institution or educational program
with respect to the Title IV, HEA pro-
gram for which a designation of eligi-
bility is sought;

(2) An institution fails to qualify for
initial certification or provisional cer-
tification to participate in any Title
IV, HEA program because the institu-
tion does not meet the factors of finan-
cial responsibility and standards of ad-
ministrative capability contained in
subpart B of this part;

(3) A participating institution’s or a
provisionally certified participating in-
stitution’s period of participation, as
specified under §668.13, has expired; or

(4) A participating institution’s pro-
visional certification is revoked under
the procedures in §668.13.

(d) This subpart does not apply to a
determination by the Secretary of the
system to be used to disburse Title IV,
HEA program funds to a participating
institution (i.e., advance payments and
payments by way of reimbursements).

(Authority: 20 U.S.C. 1094 and 1099a-3(h))

[61 FR 43325, Dec. 1, 1986, as amended at 55
FR 32183, Aug. 7, 1990; 58 FR 13344, Mar. 10,
1993; 59 FR 22443, Apr. 29, 1994; 59 FR 61186,
Nov. 29, 1994; 63 FR 40626, July 29, 1998]

§668.82 Standard of conduct.

(a) A participating institution or a
third-party servicer that contracts
with that institution acts in the nature

34 CFR Ch. VI (7-1-02 Edition)

of a fiduciary in the administration of
the Title IV, HEA programs. To par-
ticipate in any Title IV, HEA program,
the institution or servicer must at all
times act with the competency and in-
tegrity necessary to qualify as a fidu-
ciary.

(b) In the capacity of a fiduciary—

(1) A participating institution is sub-
ject to the highest standard of care and
diligence in administering the pro-
grams and in accounting to the Sec-
retary for the funds received under
those programs; and

(2) A third-party servicer is subject
to the highest standard of care and
diligence in administering any aspect
of the programs on behalf of the insti-
tutions with which the servicer con-
tracts and in accounting to the Sec-
retary and those institutions for any
funds administered by the servicer
under those programs.

(c) The failure of a participating in-
stitution or any of the institution’s
third-party servicers to administer a
Title IV, HEA program, or to account
for the funds that the institution or
servicer receives under that program,
in accordance with the highest stand-
ard of care and diligence required of a
fiduciary, constitutes grounds for—

(1) An emergency action against the
institution, a fine on the institution,
or the limitation, suspension, or termi-
nation of the institution’s participa-
tion in that program; or

(2) An emergency action against the
servicer, a fine on the servicer, or the
limitation, suspension, or termination
of the servicer’s eligibility to contract
with any institution to administer any
aspect of the institution’s participa-
tion in that program.

(d)(1) A participating institution or a
third-party servicer with which the in-
stitution contracts violates its fidu-
ciary duty if—

(i)(A) The servicer has been convicted
of, or has pled nolo contendere or guilty
to, a crime involving the acquisition,
use, or expenditure of Federal, State,
or local government funds, or has been
administratively or judicially deter-
mined to have committed fraud or any
other material violation of law involv-
ing those funds;
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