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and each member of that person’s fam-
ily nevertheless does not or did not ex-
ercise substantial control over the in-
stitution or servicer that owes the li-
ability. 

(c) Ownership interest. (1) An owner-
ship interest is a share of the legal or 
beneficial ownership or control of, or a 
right to share in the proceeds of the op-
eration of, an institution, an institu-
tion’s parent corporation, a third-party 
servicer, or a third-party servicer’s 
parent corporation. The term ‘‘owner-
ship interest’’ includes, but is not lim-
ited to— 

(i) An interest as tenant in common, 
joint tenant, or tenant by the 
entireties; 

(ii) A partnership; and 
(iii) An interest in a trust. 
(2) The term ‘‘ownership interest’’ 

does not include any share of the own-
ership or control of, or any right to 
share in the proceeds of the operation 
of a profit-sharing plan, provided that 
all employees are covered by the plan. 

(3) The Secretary generally considers 
a person to exercise substantial control 
over an institution or third-party 
servicer if the person— 

(i) Directly or indirectly holds at 
least a 25 percent ownership interest in 
the institution or servicer; 

(ii) Holds, together with other mem-
bers of his or her family, at least a 25 
percent ownership interest in the insti-
tution or servicer; 

(iii) Represents, either alone or to-
gether with other persons under a vot-
ing trust, power of attorney, proxy, or 
similar agreement, one or more persons 
who hold, either individually or in 
combination with the other persons 
represented or the person representing 
them, at least a 25 percent ownership 
in the institution or servicer; or 

(iv) Is a member of the board of di-
rectors, a general partner, the chief ex-
ecutive officer, or other executive offi-
cer of— 

(A) The institution or servicer; or 
(B) An entity that holds at least a 25 

percent ownership interest in the insti-
tution or servicer. 

(4) The Secretary considers a member 
of a person’s family to be a parent, sib-

ling, spouse, child, spouse’s parent or 
sibling, or sibling’s or child’s spouse. 

(Approved by Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109) 

[62 FR 62877, Nov. 25, 1997, as amended at 63 
FR 40348, 40349, July 28, 1998]

§ 668.175 Alternative standards and re-
quirements. 

(a) General. An institution that is not 
financially responsible under the gen-
eral standards and provisions in 
§ 668.171, may begin or continue to par-
ticipate in the title IV, HEA programs 
by qualifying under an alternate stand-
ard set forth in this section. 

(b) Letter of credit alternative for new 
institutions. A new institution that is 
not financially responsible solely be-
cause the Secretary determines that 
its composite score is less than 1.5, 
qualifies as a financially responsible 
institution by submitting an irrev-
ocable letter of credit, that is accept-
able and payable to the Secretary, for 
an amount equal to at least one-half of 
the amount of title IV, HEA program 
funds that the Secretary determines 
the institution will receive during its 
initial year of participation. A new in-
stitution is an institution that seeks to 
participate for the first time in the 
title IV, HEA programs. 

(c) Letter of credit alternative for par-
ticipating institutions. A participating 
institution that is not financially re-
sponsible either because it does not 
satisfy one or more of the standards of 
financial responsibility under 
§ 668.171(b), or because of an audit opin-
ion described under § 668.171(d), quali-
fies as a financially responsible institu-
tion by submitting an irrevocable let-
ter of credit, that is acceptable and 
payable to the Secretary, for an 
amount determined by the Secretary 
that is not less than one-half of the 
title IV, HEA program funds received 
by the institution during its most re-
cently completed fiscal year. 

(d) Zone alternative. (1) A partici-
pating institution that is not finan-
cially responsible solely because the 
Secretary determines that its com-
posite score is less than 1.5 may par-
ticipate in the title IV, HEA programs 
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as a financially responsible institution 
for no more than three consecutive 
years, beginning with the year in 
which the Secretary determines that 
the institution qualifies under this al-
ternative. (i)(A) An institution quali-
fies initially under this alternative if, 
based on the institution’s audited fi-
nancial statement for its most recently 
completed fiscal year, the Secretary 
determines that its composite score is 
in the range from 1.0 to 1.4; and 

(B) An institution continues to qual-
ify under this alternative if, based on 
the institution’s audited financial 
statement for each of its subsequent 
two fiscal years, the Secretary deter-
mines that the institution’s composite 
score is in the range from 1.0 to 1.4. 

(ii) An institution that qualified 
under this alternative for three con-
secutive years or for one of those 
years, may not seek to qualify again 
under this alternative until the year 
after the institution achieves a com-
posite score of at least 1.5, as deter-
mined by the Secretary. 

(2) Under this zone alternative, the 
Secretary— 

(i) Requires the institution to make 
disbursements to eligible students and 
parents under either the cash moni-
toring or reimbursement payment 
method described in § 668.162; 

(ii) Requires the institution to pro-
vide timely information regarding any 
of the following oversight and financial 
events— 

(A) Any adverse action, including a 
probation or similar action, taken 
against the institution by its accred-
iting agency; 

(B) Any event that causes the insti-
tution, or related entity as defined in 
the Statement of Financial Accounting 
Standards (SFAS) 57, to realize any li-
ability that was noted as a contingent 
liability in the institution’s or related 
entity’s most recent audited financial 
statement; 

(C) Any violation by the institution 
of any loan agreement; 

(D) Any failure of the institution to 
make a payment in accordance with its 
debt obligations that results in a cred-
itor filing suit to recover funds under 
those obligations; 

(E) Any withdrawal of owner’s equity 
from the institution by any means, in-
cluding by declaring a dividend; or 

(F) Any extraordinary losses, as de-
fined in accordance with Accounting 
Principles Board (APB) Opinion No. 30. 

(iii) May require the institution to 
submit its financial statement and 
compliance audits earlier than the 
time specified under § 668.23(a)(4); and 

(iv) May require the institution to 
provide information about its current 
operations and future plans. 

(3) Under the zone alternative, the in-
stitution must— 

(i) For any oversight or financial 
event described under paragraph 
(d)(2)(ii) of this section for which the 
institution is required to provide infor-
mation, provide that information to 
the Secretary by certified mail or elec-
tronic or facsimile transmission no 
later than 10 days after that event oc-
curs. An institution that provides this 
information electronically or by fac-
simile transmission is responsible for 
confirming that the Secretary received 
a complete and legible copy of that 
transmission; and 

(ii) As part of its compliance audit, 
require its auditor to express an opin-
ion on the institution’s compliance 
with the requirements under the zone 
alternative, including the institution’s 
administration of the payment method 
under which the institution received 
and disbursed title IV, HEA program 
funds. 

(4) If an institution fails to comply 
with the requirements under para-
graphs (d) (2) or (3) of this section, the 
Secretary may determine that the in-
stitution no longer qualifies under this 
alternative. 

(e) Transition year alternative. A par-
ticipating institution that is not finan-
cially responsible solely because the 
Secretary determines that its com-
posite score is less than 1.5 for the in-
stitution’s fiscal year that began on or 
after July 1, 1997 but on or before June 
30, 1998, may qualify as a financially re-
sponsible institution under the provi-
sions in § 668.15(b)(7), (b)(8), (d)(2)(ii), or 
(d)(3), as applicable. 

(f) Provisional certification alternative. 
(1) The Secretary may permit an insti-
tution that is not financially respon-
sible to participate in the title IV, HEA 
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programs under a provisional certifi-
cation for no more than three consecu-
tive years if— 

(i) The institution is not financially 
responsible because it does not satisfy 
the general standards under § 668.171(b) 
or because of an audit opinion de-
scribed under § 668.171(d); or 

(ii) The institution is not financially 
responsible because of a condition of 
past performance, as provided under 
§ 668.174(a), and the institution dem-
onstrates to the Secretary that it has 
satisfied or resolved that condition. 

(2) Under this alternative, the insti-
tution must— 

(i) Submit to the Secretary an irrev-
ocable letter of credit that is accept-
able and payable to the Secretary, for 
an amount determined by the Sec-
retary that is not less than 10 percent 
of the title IV, HEA program funds re-
ceived by the institution during its 
most recently completed fiscal year, 
except that this requirement does not 
apply to a public institution; 

(ii) Demonstrate that it was current 
on its debt payments and has met all of 
its financial obligations, as required 
under § 668.171 (b)(3) and (b)(4), for its 
two most recent fiscal years; and 

(iii) Comply with the provisions 
under the zone alternative, as provided 
under paragraph (d) (2) and (3) of this 
section. 

(3) If at the end of the period for 
which the Secretary provisionally cer-
tified the institution, the institution is 
still not financially responsible, the 
Secretary may again permit the insti-
tution to participate under a provi-
sional certification, but the Sec-
retary— 

(i) May require the institution, or 
one or more persons or entities that ex-
ercise substantial control over the in-
stitution, as determined under 
§ 668.174(b)(1) and (c), or both, to submit 
to the Secretary financial guarantees 
for an amount determined by the Sec-
retary to be sufficient to satisfy any 
potential liabilities that may arise 
from the institution’s participation in 
the title IV, HEA programs; and 

(ii) May require one or more of the 
persons or entities that exercise sub-
stantial control over the institution, as 
determined under § 668.174(b)(1) and (c), 
to be jointly or severally liable for any 

liabilities that may arise from the in-
stitution’s participation in the title IV, 
HEA programs. 

(g) Provisional certification alternative 
for persons or entities owing liabilities. (1) 
The Secretary may permit an institu-
tion that is not financially responsible 
because the persons or entities that ex-
ercise substantial control over the in-
stitution owe a liability for a violation 
of a title IV, HEA program require-
ment, to participate in the title IV, 
HEA programs under a provisional cer-
tification only if— 

(i)(A) The persons or entities that ex-
ercise substantial control, as deter-
mined under § 668.174(b)(1) and (c), 
repay or enter into an agreement with 
the Secretary to repay the applicable 
portion of that liability, as provided 
under § 668.174(b)(2)(ii); or 

(B) The institution assumes that li-
ability, and repays or enters into an 
agreement with the Secretary to repay 
that liability; 

(ii) The institution satisfies the gen-
eral standards and provisions of finan-
cial responsibility under § 668.171(b) and 
(d)(1), except that institution must 
demonstrate that it was current on its 
debt payments and has met all of its fi-
nancial obligations, as required under 
§ 668.171 (b)(3) and (b)(4), for its two 
most recent fiscal years; and 

(iii) The institution submits to the 
Secretary an irrevocable letter of cred-
it that is acceptable and payable to the 
Secretary, for an amount determined 
by the Secretary that is not less than 
10 percent of the title IV, HEA program 
funds received by the institution dur-
ing its most recently completed fiscal 
year. 

(2) Under this alternative, the Sec-
retary— 

(i) Requires the institution to comply 
with the provisions under the zone al-
ternative, as provided under paragraph 
(d) (2) and (3) of this section; 

(ii) May require the institution, or 
one or more persons or entities that ex-
ercise substantial control over the in-
stitution, or both, to submit to the 
Secretary financial guarantees for an 
amount determined by the Secretary 
to be sufficient to satisfy any potential 
liabilities that may arise from the in-
stitution’s participation in the title IV, 
HEA programs; and 
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(iii) May require one or more of the 
persons or entities that exercise sub-
stantial control over the institution to 
be jointly or severally liable for any li-
abilities that may arise from the insti-

tution’s participation in the title IV, 
HEA programs. 

(Approved by Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109) 

[62 FR 62877, Nov. 25, 1997, as amended at 63 
FR 40348, 40349, July 28, 1998]
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APPENDIX A TO SUBPART L OF PART 668—RATIO METHODOLOGY FOR 
PROPRIETARY INSTITUTIONS
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[62 FR 62882, Nov. 25, 1997. Redesignated at 65 FR 65650, Nov. 1, 2000]
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APPENDIX B TO SUBPART L OF PART 668—RATIO METHODOLOGY FOR PRIVATE 
NON-PROFIT INSTITUTIONS
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[62 FR 62885, Nov. 25, 1997, as amended at 63 FR 40349, July 28, 1998. Redesignated at 65 FR 
65650, Nov. 1, 2000]

VerDate jun<06>2002 12:30 Jul 19, 2002 Jkt 197128 PO 00000 Frm 00547 Fmt 8010 Sfmt 8006 Y:\SGML\197128T.XXX pfrm15 PsN: 197128T E
R

25
N

O
97

.0
19

<
/G

P
H

>


