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composite score of at least 1.5, as pro-
vided under § 668.172 and appendices A 
and B to this subpart; 

(2) The institution has sufficient cash 
reserves to make required refunds, as 
provided under § 668.173; 

(3) The institution is current in its 
debt payments. An institution is not 
current in its debt payments if— 

(i) It is in violation of any existing 
loan agreement at its fiscal year end, 
as disclosed in a note to its audited fi-
nancial statements or audit opinion; or 

(ii) It fails to make a payment in ac-
cordance with existing debt obligations 
for more than 120 days, and at least one 
creditor has filed suit to recover funds 
under those obligations; and 

(4) The institution is meeting all of 
its financial obligations, including but 
not limited to— 

(i) Refunds that it is required to 
make under its refund policy, including 
the return of title IV, HEA program 
funds for which it is responsible under 
§ 668.22 and the payment of post-with-
drawal disbursements under § 668.22; 
and 

(ii) Repayments to the Secretary for 
debts and liabilities arising from the 
institution’s participation in the title 
IV, HEA programs. 

(c) Public institutions. The Secretary 
considers a public institution to be fi-
nancially responsible if the institu-
tion— 

(1)(i) Notifies the Secretary that it is 
designated as a public institution by 
the State, local or municipal govern-
ment entity, tribal authority, or other 
government entity that has the legal 
authority to make that designation; 
and 

(ii) Provides a letter from an official 
of that State or other government enti-
ty confirming that the institution is a 
public institution; and 

(2) Is not in violation of any past per-
formance requirement under § 668.174. 

(d) Audit opinions and past perform-
ance provisions. Even if an institution 
satisfies all of the general standards of 
financial responsibility under para-
graph (b) of this section, the Secretary 
does not consider the institution to be 
financially responsible if— 

(1) In the institution’s audited finan-
cial statements, the opinion expressed 
by the auditor was an adverse, quali-

fied, or disclaimed opinion, or the audi-
tor expressed doubt about the contin-
ued existence of the institution as a 
going concern, unless the Secretary de-
termines that a qualified or disclaimed 
opinion does not have a significant 
bearing on the institution’s financial 
condition; or 

(2) As provided under the past per-
formance provisions in § 668.174 (a) and 
(b)(1), the institution violated a title 
IV, HEA program requirement, or the 
persons or entities affiliated with the 
institution owe a liability for a viola-
tion of a title IV, HEA program re-
quirement. 

(e) Administrative actions. If the Sec-
retary determines that an institution 
is not financially responsible under the 
standards and provisions of this section 
or under an alternative standard in 
§ 668.175, or the institution does not 
submit its financial and compliance 
audits by the date permitted and in the 
manner required under § 668.23, the Sec-
retary may— 

(1) Initiate an action under subpart G 
of this part to fine the institution, or 
limit, suspend, or terminate the insti-
tution’s participation in the title IV, 
HEA programs; or 

(2) For an institution that is provi-
sionally certified, take an action 
against the institution under the pro-
cedures established in § 668.13(d). 

(Approved by Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109) 

[62 FR 62877, Nov. 25, 1997, as amended at 63 
FR 40348, July 28, 1998; 64 FR 59042, Nov. 1, 
1999; 65 FR 65637, Nov. 1, 2000]

§ 668.172 Financial ratios. 
(a) Appendices A and B, ratio method-

ology. As provided under appendices A 
and B to this subpart, the Secretary 
determines an institution’s composite 
score by— 

(1) Calculating the result of its Pri-
mary Reserve, Equity, and Net Income 
ratios, as described under paragraph (b) 
of this section; 

(2) Calculating the strength factor 
score for each of those ratios by using 
the corresponding algorithm; 

(3) Calculating the weighted score for 
each ratio by multiplying the strength 
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factor score by its corresponding 
weighting percentage; 

(4) Summing the resulting weighted 
scores to arrive at the composite score; 
and 

(5) Rounding the composite score to 
one digit after the decimal point. 

(b) Ratios. The Primary Reserve, Eq-
uity, and Net Income ratios are defined 
under appendix A for proprietary insti-
tutions, and under appendix B for pri-
vate non-profit institutions. 

(1) The ratios for proprietary institu-
tions are: 

For proprietary institutions:

Primary Reserve ratio =
Adjusted Equity

nses

Equity ratio =
Modified Equity

ssets

Net Income ratio =
Income Before Taxes

nues

Total Expe

Modified A

Total Reve

(2) The ratios for private non-profit 
institutions are:

Primary Reserve ratio =
Expendable Net Assets

nses

Equity Ratio =
Modified Net Assets

ssets

Net Income ratio =
Change in Unrestricted Net Assets

Total Unrestricted Revenues

Total Expe

Modified A

(c) Excluded items. In calculating an 
institution’s ratios, the Secretary— 

(1) Generally excludes extraordinary 
gains or losses, income or losses from 
discontinued operations, prior period 
adjustments, the cumulative effect of 
changes in accounting principles, and 
the effect of changes in accounting es-
timates; 

(2) May include or exclude the effects 
of questionable accounting treatments, 
such as excessive capitalization of mar-
keting costs; 

(3) Excludes all unsecured or 
uncollateralized related-party receiv-
ables; 

(4) Excludes all intangible assets de-
fined as intangible in accordance with 
generally accepted accounting prin-
ciples; and 

(5) Excludes from the ratio calcula-
tions Federal funds provided to an in-

stitution by the Secretary under pro-
gram authorized by the HEA only if— 

(i) In the notes to the institution’s 
audited financial statement, or as a 
separate attestation, the auditor dis-
closes by name and CFDA number, the 
amount of HEA program funds reported 
as expenses in the Statement of Activi-
ties for the fiscal year covered by that 
audit or attestation; and 

(ii) The institution’s composite score, 
as determined by the Secretary, is less 
than 1.5 before the reported expenses 
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arising from those HEA funds are ex-
cluded from the ratio calculations. 

(Approved by Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109) 

[62 FR 62877, Nov. 25, 1997, as amended at 63 
FR 40348, July 28, 1998; 65 FR 65637, Nov. 1, 
2000]

§ 668.173 Refund reserve standards. 
(a) General. The Secretary considers 

that an institution has sufficient cash 
reserves (as required under 
§ 668.171(b)(2)) to make refunds that it 
is required to make under its refund 
policy, including the return of title IV, 
HEA program funds for which it is re-
sponsible under § 668.22 and the pay-
ment of post-withdrawal disbursements 
under § 668.22 if the institution— 

(1) Satisfies the requirements of a 
public institution under § 668.171(c)(1); 

(2) Is located in a State that has a 
tuition recovery fund approved by the 
Secretary and the institution contrib-
utes to that fund; or 

(3) Demonstrates that it makes its 
refunds timely, as provided under para-
graph (b) of this section. 

(b) Timely refunds. An institution 
demonstrates that it makes required 
refunds, including payments required 
under § 668.22, if the auditor or auditors 
who conducted the institution’s com-
pliance audits for the institution’s two 
most recently completed fiscal years, 
or the Secretary or a State or guaranty 
agency that conducted a review of the 
institution covering those fiscal 
years— 

(1) Finds in the sample of student 
records audited or reviewed for each of 
those fiscal years that— 

(i) The institution made late refunds 
to 5 percent or more of the students in 
that sample. For purposes of deter-
mining the percentage of late refunds 
under this paragraph, the auditor or re-
viewer must include in the sample only 
those title IV, HEA program recipients 
who received or should have received a 
refund or for whom a repayment of un-
earned title IV, HEA program funds 
was made or should have been made 
under § 668.22; or 

(ii) The institution made only one 
late refund or repayment of unearned 

title IV, HEA program funds for a stu-
dent in that sample; and 

(2) Did not note for either of those 
fiscal years a material weakness or a 
reportable condition in the institu-
tion’s report on internal controls that 
is related to refunds. 

(c) Refund findings. Upon a finding 
that an institution no longer satisfies a 
refund standard under paragraph (a) (1) 
or (2) of this section, or that the insti-
tution is not making its refunds timely 
under paragraph (b) of this section, the 
institution must submit an irrevocable 
letter of credit, acceptable and payable 
to the Secretary, equal to 25 percent of 
the total amount of title IV, HEA pro-
gram refunds the institution made or 
should have made during its most re-
cently completed fiscal year. The insti-
tution must submit this letter of credit 
to the Secretary no later than— 

(1) Thirty days after the date the in-
stitution is required to submit its com-
pliance audit to the Secretary under 
§ 668.23, if the finding is made by the 
auditor who conducted that compliance 
audit; or 

(2) Thirty days after the date that 
the Secretary, or the State or guaranty 
agency that conducted a review of the 
institution notifies the institution of 
the finding. The institution must also 
notify the Secretary of that finding 
and of the State or guaranty agency 
that conducted that review of the insti-
tution. 

(d) State tuition recovery funds. In de-
termining whether to approve a State’s 
tuition recovery fund, the Secretary 
considers the extent to which that 
fund— 

(1) Provides refunds to both in-State 
and out-of-State students; 

(2) Allocates all refunds in accord-
ance with the order required under 
§ 668.22; and 

(3) Provides a reliable mechanism for 
the State to replenish the fund should 
any claims arise that deplete the fund’s 
assets. 

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109) 

[62 FR 62877, Nov. 25, 1997, as amended at 63 
FR 40348, July 28, 1998; 64 FR 59042, Nov. 1, 
1999]
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