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which the program prepares the stu-
dent.

(¢c) In order to participate in any
Title IV, HEA program (other than the
LEAP and NEISP programs), the insti-
tution must certify that it—

(1) Has in operation a drug abuse pre-
vention program that the institution
has determined to be accessible to any
officer, employee, or student at the in-
stitution; and

(2)(i) Has established a campus secu-
rity policy in accordance with section
485(f) of the HEA; and

(ii) Has complied with the disclosure
requirements of §668.47 as required by
section 485(f) of the HEA.

(d)(1) The institution, if located in a
State to which section 4(b) of the Na-
tional Voter Registration Act (42
U.S.C. 1973gg-2(b)) does not apply, will
make a good faith effort to distribute a
mail voter registration form, requested
and received from the State, to each
student enrolled in a degree or certifi-
cate program and physically in attend-
ance at the institution, and to make
those forms widely available to stu-
dents at the institution.

(2) The institution must request the
forms from the State 120 days prior to
the deadline for registering to vote
within the State. If an institution has
not received a sufficient quantity of
forms to fulfill this section from the
State within 60 days prior to the dead-
line for registering to vote in the
State, the institution is not liable for
not meeting the requirements of this
section during that election year.

(3) This paragraph applies to elec-
tions as defined in section 301(1) of the
Federal Election Campaign Act of 1971
(2 U.S.C. 431(1)), and includes the elec-
tion for Governor or other chief execu-
tive within such State.

(e)(1) A program participation agree-
ment becomes effective on the date
that the Secretary signs the agree-
ment.

(2) A new program participation
agreement supersedes any prior pro-
gram participation agreement between
the Secretary and the institution.

(f)(1) Except as provided in para-
graphs (h) and (i) of this section, the
Secretary terminates a program par-
ticipation agreement through the pro-
ceedings in subpart G of this part.
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(2) An institution may terminate a
program participation agreement.

(3) If the Secretary or the institution
terminates a program participation
agreement under paragraph (g) of this
section, the Secretary establishes the
termination date.

(g) An institution’s program partici-
pation agreement automatically ex-
pires on the date that—

(1) The institution changes ownership
that results in a change in control as
determined by the Secretary under 34
CFR part 600; or

(2) The institution’s participation
ends under the provisions of §668.26(a)
D), (2), (4), or (7).

(h) An institution’s program partici-
pation agreement no longer applies to
or covers a location of the institution
as of the date on which that location
ceases to be a part of the participating
institution.

(Approved by the Office of Management and
Budget under control number 1840-0537)

(Authority: 20 U.S.C. 1085, 1088, 1091, 1092,
1094, 1099a-3, 1099c, and 1141)

[69 FR 22425, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 63 FR 40623, July 29,
1998; 64 FR 58617, Oct. 29, 1999; 64 FR 59038,
Nov. 1, 1999; 65 FR 38729, June 22, 2000; 656 FR
65637, Nov. 1, 2000]

§668.15 Factors of financial responsi-
bility.

(a) General. To begin and to continue
to participate in any Title IV, HEA
program, an institution must dem-
onstrate to the Secretary that the in-
stitution 1is financially responsible
under the requirements established in
this section.

(b) General standards of financial re-
sponsibility. In general, the Secretary
considers an institution to be finan-
cially responsible only if it—

(1) Is providing the services described
in its official publications and state-
ments;

(2) Is providing the administrative re-
sources necessary to comply with the
requirements of this subpart;

(3) Is meeting all of its financial obli-
gations, including but not limited to—

(i) Refunds that it is required to
make; and

(ii) Repayments to the Secretary for
liabilities and debts incurred in pro-
grams administered by the Secretary;
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(4) Is current in its debt payments.
The institution is not considered cur-
rent in its debt payments if—

(i) The institution is in violation of
any existing loan agreement at its fis-
cal year end, as disclosed in a note to
its audited financial statement; or

(ii) the institution fails to make a
payment in accordance with existing
debt obligations for more than 120
days, and at least one creditor has filed
suit to recover those funds;

(5) Except as provided in paragraph
(d) of this section, in accordance with
procedures established by the Sec-
retary, submits to the Secretary an ir-
revocable letter of credit, acceptable
and payable to the Secretary equal to
25 percent of the total dollar amount of
Title IV, HEA program refunds paid by
the institution in the previous fiscal
year;

(6) Has not had, as part of the audit
report for the institution’s most re-
cently completed fiscal year—

(i) A statement by the accountant ex-
pressing substantial doubt about the
institution’s ability to continue as a
going concern; or

(ii) A disclaimed or adverse opinion
by the accountant;

(7) For a for-profit institution—

(i)(A) Demonstrates at the end of its
latest fiscal year, an acid test ratio of
at least 1:1. For purposes of this sec-
tion, the acid test ratio shall be cal-
culated by adding cash and cash
equivalents to current accounts receiv-
able and dividing the sum by total cur-
rent liabilities. The calculation of the
acid test ratio shall exclude all unse-
cured or uncollateralized related party
receivables;

(B) Has not had operating losses in
either or both of its two latest fiscal
years that in sum result in a decrease
in tangible net worth in excess of 10
percent of the institution’s tangible
net worth at the beginning of the first
year of the two-year period. The Sec-
retary may calculate an operating loss
for an institution by excluding from
net income: extraordinary gains or
losses; income or losses from discon-
tinued operations; prior period adjust-
ment; and, the cumulative effect of
changes in accounting principle. For
purposes of this section, the calcula-
tion of tangible net worth shall exclude
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all assets defined as intangible in ac-
cordance with generally accepted ac-
counting principles; and

(C) Had, for its latest fiscal year, a
positive tangible net worth. In apply-
ing this standard, a positive tangible
net worth occurs when the institution’s
tangible assets exceed its liabilities.
The calculation of tangible net worth
shall exclude all assets classified as in-
tangible in accordance with the gen-
erally accepted accounting principles;
or

(ii) Demonstrates to the satisfaction
of the Secretary that it has currently
issued and outstanding debt obliga-
tions that are (without insurance,
guarantee, or credit enhancement) list-
ed at or above the second highest rat-
ing level of credit quality given by a
nationally recognized statistical rating
organization;

(8) For a nonprofit institution—

(i)(A) Prepares a classified statement
of financial position in accordance
with generally accepted accounting
principles or provides the required in-
formation in notes to the audited fi-
nancial statements;

(B) Demonstrates at the end of its
latest fiscal year, an acid test ratio of
at least 1:1. For purposes of this sec-
tion, the acid test ratio shall be cal-
culated by adding cash and cash
equivalents to current accounts receiv-
able and dividing the sum by total cur-
rent liabilities. The calculation of the
acid test ratio shall exclude all unse-
cured or uncollateralized related party
receivables.

(C)(I) Has, at the end of its latest fis-
cal year, a positive unrestricted cur-
rent fund balance or positive unre-
stricted net assets. In calculating the
unrestricted current fund balance or
the unrestricted net assets for an insti-
tution, the Secretary may include
funds that are temporarily restricted
in use by the institution’s governing
body that can be transferred to the
current unrestricted fund or added to
net unrestricted assets at the discre-
tion of the governing body; or

(2) Has not had, an excess of current
fund expenditures over current fund
revenues over both of its 2 latest fiscal
years that results in a decrease exceed-
ing 10 percent in either the unre-
stricted current fund balance or the
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unrestricted net assets at the begin-
ning of the first year of the 2-year pe-
riod. The Secretary may exclude from
net changes in fund balances for the
operating loss calculation: Extraor-
dinary gains or losses; income or losses
from discontinued operations; prior pe-
riod adjustment; and the cumulative
effect of changes in accounting prin-
ciple. In calculating the institution’s
unrestricted current fund balance or
the unrestricted net assets, the Sec-
retary may include funds that are tem-
porarily restricted in use by the insti-
tution’s governing body that can be
transferred to the current unrestricted
fund or added to net unrestricted as-
sets at the discretion of the governing
body; or

(ii) Demonstrates to the satisfaction
of the Secretary that it has currently
issued and outstanding debt obliga-
tions which are (without insurance,
guarantee, or credit enhancement) list-
ed at or above the second highest rat-
ing level of credit quality given by a
nationally recognized statistical rating
organization.

(9) For a public institution—

(i) Has its liabilities backed by the
full faith and credit of a State, or by an
equivalent governmental entity;

(ii) Has a positive current unre-
stricted fund balance if reporting under
the Single Audit Act;

(iii) Has a positive unrestricted cur-
rent fund in the State’s Higher Edu-
cation Fund, as presented in the gen-
eral purpose financial statements;

(iv) Submits to the Secretary, a
statement from the State Auditor Gen-
eral that the institution has, during
the past year, met all of its financial
obligations, and that the institution
continues to have sufficient resources
to meet all of its financial obligations;
or

(v) Demonstrates to the satisfaction
of the Secretary that it has currently
issued and outstanding debt obliga-
tions which are (without insurance,
guarantee, or credit enhancement) list-
ed at or above the second highest rat-
ing level of credit quality given by a
nationally recognized statistical rating
organization.

(c) Past performance of an institution
or persons affiliated with an institution.
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An institution is not financially re-
sponsible if—

(1) A person who exercises substan-
tial control over the institution or any
member or members of the person’s
family alone or together—

(i)(A) Exercises or exercised substan-
tial control over another institution or
a third-party servicer that owes a li-
ability for a violation of a Title IV,
HEA program requirement; or

(B) Owes a liability for a violation of
a Title IV, HEA program requirement;
and

(ii) That person, family member, in-
stitution, or servicer does not dem-
onstrate that the liability is being re-
paid in accordance with an agreement
with the Secretary; or

(2) The institution has—

(i) Been limited, suspended, termi-
nated, or entered into a settlement
agreement to resolve a limitation, sus-
pension, or termination action initi-
ated by the Secretary or a guaranty
agency (as defined in 34 CFR part 682)
within the preceding five years;

(ii) Had—

(A) An audit finding, during its two
most recent audits of its conduct of the
Title IV, HEA programs, that resulted
in the institution’s being required to
repay an amount greater than five per-
cent of the funds that the institution
received under the Title IV, HEA pro-
grams for any award year covered by
the audit; or

(B) A program review finding, during
its two most recent program reviews,
of its conduct of the Title IV, HEA pro-
grams that resulted in the institution’s
being required to repay an amount
greater than five percent of the funds
that the institution received under the
Title IV, HEA programs for any award
year covered by the program review;

(iii) Been cited during the preceding
five years for failure to submit accept-
able audit reports required under this
part or individual Title IV, HEA pro-
gram regulations in a timely fashion;
or

(iv) Failed to resolve satisfactorily
any compliance problems identified in
program review or audit reports based
upon a final decision of the Secretary
issued pursuant to subpart G or sub-
part H of this part.

427



§668.15

(d) Exceptions to the general standards
of financial responsibility. (1)(i) An insti-
tution is not required to meet the
standard in paragraph (b)(5) of this sec-
tion if the Secretary determines that
the institution—

(A)(1) Is located in, and is legally au-
thorized to operate within, a State
that has a tuition recovery fund that is
acceptable to the Secretary and en-
sures that the institution is able to pay
all required refunds; and

(2) Contributes to that tuition recov-
ery fund.

(B) Has its liabilities backed by the
full faith and credit of the State, or by
an equivalent governmental entity; or

(C) As determined under paragraph
(g) of this section, demonstrates, to the
satisfaction of the Secretary, that for
each of the institution’s two most re-
cently completed fiscal years, it has
made timely refunds to students in ac-
cordance with §668.22(j)(4), and that it
has met or exceeded all of the financial
responsibility standards in this section
that were in effect for the cor-
responding periods during the two-year
period.

(ii) In evaluating an application to
approve a State tuition recovery fund
to exempt its participating schools
from the Federal cash reserve require-
ments, the Secretary will consider the
extent to which the State tuition re-
covery fund:

(A) Provides refunds to both in-state
and out-of-state students;

(B) Allocates all refunds in accord-
ance with the order delineated in
§668.22(h); and

(C) Provides a reliable mechanism for
the State to replenish the fund should
any claims arise that deplete the funds
assets.

(2) The Secretary considers an insti-
tution to be financially responsible,
even if the institution is not otherwise
financially responsible under para-
graphs (b)(1) through (4) and (b)(6)
through (9) of this section, if the insti-
tution—

(i) Submits to the Secretary an irrev-
ocable letter of credit that is accept-
able and payable to the Secretary
equal to not less than one-half of the
Title IV, HEA program funds received
by the institution during the last com-
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plete award year for which figures are
available; or

(ii) Establishes to the satisfaction of
the Secretary, with the support of a fi-
nancial statement submitted in accord-
ance with paragraph (e) of this section,
that the institution has sufficient re-
sources to ensure against its precipi-
tous closure, including the ability to
meet all of its financial obligations (in-
cluding refunds of institutional charges
and repayments to the Secretary for li-
abilities and debts incurred in pro-
grams administered by the Secretary).
The Secretary considers the institution
to have sufficient resources to ensure
against precipitous closure only if—

(A) The institution formerly dem-
onstrated financial responsibility
under the standards of financial re-
sponsibility in its preceding audited fi-
nancial statement (or, if no prior au-
dited financial statement was re-
quested by the Secretary, dem-
onstrates in conjunction with its cur-
rent audit that it would have satisfied
this requirement), and that its most re-
cent audited financial statement indi-
cates that—

(I) All taxes owed by the institution
are current;

(2) The institution’s net income, or a
change in total net assets, before ex-
traordinary items and discontinued op-
erations, has not decreased by more
than 10 percent from the prior fiscal
year, unless the institution dem-
onstrates that the decreased net in-
come shown on the current financial
statement is a result of downsizing
pursuant to a management-approved
business plan;

(3) Loans and other advances to re-
lated parties have not increased from
the prior fiscal year unless such in-
creases were secured and
collateralized, and do not exceed 10
percent of the prior fiscal year’s work-
ing capital of the institution;

(4) The equity of a for-profit institu-
tion, or the total net assets of a non-
profit institution, have not decreased
by more than 10 percent of the prior
year’s total equity;

(5) Compensation for owners or other
related parties (including bonuses,
fringe benefits, employee stock option
allowances, 401k contributions, de-
ferred compensation allowances) has
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not increased from the prior year at a
rate higher than for all other employ-
ees;

(6) The institution has not materially
leveraged its assets or income by be-
coming a guarantor on any new loan or
obligation on behalf of any related
party;

(7) All obligations owed to the insti-
tution by related parties are current,
and that the institution has demanded
and is receiving payment of all funds
owed from related parties that are pay-
able upon demand. For purposes of this
section, a person does not become a re-
lated party by attending an institution
as a student;

(B) There have been no material find-
ings in the institution’s latest compli-
ance audit of its administration of the
Title IV HEA programs; and

(C) There are no pending administra-
tive or legal actions being taken
against the institution by the Sec-
retary, any other Federal agency, the
institution’s nationally recognized ac-
crediting agency, or any State entity.

(3) An institution is not required to
meet the acid test ratio in paragraph
(O)(MH(H)(A) or (b)(8)(1)(B) of this section
if the institution is an institution that
provides a 2-year or 4-year educational
program for which the institution
awards an associate or baccalaureate
degree that demonstrates to the satis-
faction of the Secretary that—

(i) There is no reasonable doubt as to
its continued solvency and ability to
deliver quality educational services;

(ii) It is current in its payment of all
current liabilities, including student
refunds, repayments to the Secretary,
payroll, and payment of trade creditors
and withholding taxes; and

(iii) It has substantial equity in insti-
tution-occupied facilities, the acquisi-
tion of which was the direct cause of
its failure to meet the acid test ratio
requirement.

(4) The Secretary may determine an
institution to be financially respon-
sible even if the institution is not oth-
erwise financially responsible under
paragraph (c)(1) of this section if—

(i) The institution notifies the Sec-
retary, in accordance with 34 CFR
600.30, that the person referenced in
paragraph (c)(1) of this section exer-
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cises substantial control over the insti-
tution; and

(ii)(A) The person repaid to the Sec-
retary a portion of the applicable 1li-
ability, and the portion repaid equals
or exceeds the greater of—

(I) The total percentage of the owner-
ship interest held in the institution or
third-party servicer that owes the li-
ability by that person or any member
or members of that person’s family, ei-
ther alone or in combination with one
another;

(2) The total percentage of the owner-
ship interest held in the institution or
servicer that owes the liability that
the person or any member or members
of the person’s family, either alone or
in combination with one another, rep-
resents or represented under a voting
trust, power of attorney, proxy, or
similar agreement; or

(3) Twenty-five percent, if the person
or any member of the person’s family
is or was a member of the board of di-
rectors, chief executive officer, or
other executive officer of the institu-
tion or servicer that owes the liability,
or of an entity holding at least a 25
percent ownership interest in the insti-
tution that owes the liability;

(B) The applicable liability described
in paragraph (c)(1) of this section is
currently being repaid in accordance
with a written agreement with the Sec-
retary; or

(C) The
why—

(I) The person who exercises substan-
tial control over the institution should
nevertheless be considered to lack that
control; or

(2) The person who exercises substan-
tial control over the institution and
each member of that person’s family
nevertheless does not or did not exer-
cise substantial control over the insti-
tution or servicer that owes the liabil-
ity.

(e) [Reserved]

(f) Definitions and terms. For the pur-
poses of this section—

(1)d) An ‘“‘ownership interest’” is a
share of the legal or beneficial owner-
ship or control of, or a right to share in
the proceeds of the operation of, an in-
stitution, institution’s parent corpora-
tion, a third-party servicer, or a third-
party servicer’s parent corporation.

institution demonstrates
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(ii) The term ‘‘ownership interest”
includes, but is not limited to—

(A) An interest as tenant in common,
joint tenant, or tenant by the
entireties;

(B) A partnership; and

(C) An interest in a trust.

(iii) The term ‘‘ownership interest”
does not include any share of the own-
ership or control of, or any right to
share in the proceeds of the operation
of—

(A) A mutual fund that is regularly
and publicly traded;

(B) An institutional investor; or

(C) A profit-sharing plan, provided
that all employees are covered by the
plan;

(2) The Secretary generally considers
a person to exercise substantial control
over an institution or third-party
servicer, if the person—

(i) Directly or indirectly holds at
least a 25 percent ownership interest in
the institution or servicer;

(ii) Holds, together with other mem-
bers of his or her family, at least a 25
percent ownership interest in the insti-
tution or servicer;

(iii) Represents, either alone or to-
gether with other persons, under a vot-
ing trust, power of attorney, proxy, or
similar agreement one or more persons
who hold, either individually or in
combination with the other persons
represented or the person representing
them, at least a 25 percent ownership
in the institution or servicer; or

(iv) Is a member of the board of di-
rectors, the chief executive officer, or
other executive officer of—

(A) The institution or servicer; or

(B) An entity that holds at least a 25
percent ownership interest in the insti-
tution or servicer; and

(3) The Secretary considers a member
of a person’s family to be a parent, sib-
ling, spouse, child, spouse’s parent or
sibling, or sibling’s or child’s spouse.

(g) Two-year performance requirement.
(1) The Secretary considers an institu-
tion to have satisfied the requirements
in paragraph (d)(1)(C) of this section if
the independent certified public ac-
countant, or government auditor who
conducted the institution’s compliance
audits for the institution’s two most
recently completed fiscal years, or the
Secretary or a State or guaranty agen-
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cy that conducted a review of the insti-
tution covering those fiscal years—

(i)(A) For either of those fiscal years,
did not find in the sample of student
records audited or reviewed that the
institution made late refunds to 5 per-
cent or more of the students in that
sample. For purposes of determining
the percentage of late refunds under
this paragraph, the auditor or reviewer
must include in the sample only those
title IV, HEA program recipients who
received or should have received a re-
fund under §668.22; or

(B) The Secretary considers the insti-
tution to have satisfied the conditions
in paragraph (g)(1)(i)(A) of this section
if the auditor or reviewer finds in the
sample of student records audited or
reviewed that the institution made
only one late refund to a student in
that sample; and

(ii) For either of those fiscal years,
did not note a material weakness or a
reportable condition in the institu-
tion’s report on internal controls that
is related to refunds.

(2) If the Secretary or a State or
guaranty agency finds during a review
conducted of the institution that the
institution no longer qualifies for an
exemption under paragraph (d)(1)(C) of
this section, the institution must—

(1) Submit to the Secretary the irrev-
ocable letter of credit required in para-
graph (b)(6) of this section no later
than 30 days after the Secretary or
State or guaranty agency notifies the
institution of that finding; and

(ii) Notify the Secretary of the guar-
anty agency or State that conducted
the review.

(3) If the auditor who conducted the
institution’s compliance audit finds
that the institution no longer qualifies
for an exemption under paragraph
(d)(1)(C) of this section, the institution
must submit to the Secretary the ir-
revocable letter of credit required in
paragraph (b)(5) of this section no later
than 30 days after the date the institu-
tion’s compliance audit must be sub-
mitted to the Secretary.

(h) Foreign institutions. The Secretary
makes a determination of financial re-
sponsibility for a foreign institution on
the basis of financial statements sub-
mitted under the following require-
ments—
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(1) If the institution received less
than $500,000 U.S. in title IV, HEA pro-
gram funds during its most recently
completed fiscal year, the institution
must submit its audited financial
statement for that year. For purposes
of this paragraph, the audited financial
statements may be prepared under the
auditing standards and accounting
principles used in the institution’s
home country; or

(2) If the institution received $500,000
U.S. or more in title IV, HEA program
funds during its most recently com-
pleted fiscal year, the institution must
submit its audited financial statement
in accordance with the requirements of
§668.23, and satisfy the general stand-
ards of financial responsibility con-
tained in this section, or qualify under
an alternate standard of financial re-
sponsibility contained in this section.

(Approved by the Office of Management and
Budget under control number 1840-0537)

(Authority: 20 U.S.C. 1094 and 1099¢ and Sec-
tion 4 of Pub. L. 95452, 92 Stat. 1101-1109)

[69 FR 22428, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 59 FR 61179, Nov. 29,
1994; 60 FR 34431, June 30, 1995; 60 FR 42408,
Aug. 15, 1995; 61 FR 29901, June 12, 1996; 61 FR
60569, Nov. 29, 1996; 62 FR 27128, May 16, 1997]

§668.16 Standards of administrative
capability.

To begin and to continue to partici-
pate in any Title IV, HEA program, an
institution shall demonstrate to the
Secretary that the institution is capa-
ble of adequately administering that
program under each of the standards
established in this section. The Sec-
retary considers an institution to have
that administrative capability if the
institution—

(a) Administers the Title IV, HEA
programs in accordance with all statu-
tory provisions of or applicable to Title
IV of the HEA, all applicable regu-
latory provisions prescribed under that
statutory authority, and all applicable
special arrangements, agreements, and
limitations entered into under the au-
thority of statutes applicable to Title
IV of the HEA;

(b)(1) Designates a capable individual
to be responsible for administering all
the Title IV, HEA programs in which it
participates and for coordinating those
programs with the institution’s other

§668.16

Federal and non-Federal programs of
student financial assistance. The Sec-
retary considers an individual to be
“‘capable’” under this paragraph if the
individual is certified by the State in
which the institution is located, if the
State requires certification of financial
aid administrators. The Secretary may
consider other factors in determining
whether an individual is capable, in-
cluding, but not limited to, the individ-
ual’s successful completion of Title IV,
HEA program training provided or ap-
proved by the Secretary, and previous
experience and documented success in
administering the Title IV, HEA pro-
grams properly;

(2) Uses an adequate number of quali-
fied persons to administer the Title IV,
HEA programs in which the institution
participates. The Secretary considers
the following factors to determine
whether an institution uses an ade-
quate number of qualified persons—

(i) The number and types of programs
in which the institution participates;

(ii) The number of applications eval-
uated;

(iii) The number of students who re-
ceive any student financial assistance
at the institution and the amount of
funds administered;

(iv) The financial aid delivery system
used by the institution;

(v) The degree of office automation
used by the institution in the adminis-
tration of the Title IV, HEA programs;

(vi) The number and distribution of
financial aid staff; and

(vii) The use of third-party servicers
to aid in the administration of the
Title IV, HEA programs;

(3) Communicates to the individual
designated to be responsible for admin-
istering Title IV, HEA programs, all
the information received by any insti-
tutional office that bears on a stu-
dent’s eligibility for Title IV, HEA pro-
gram assistance; and

(4) Has written procedures for or
written information indicating the re-
sponsibilities of the various offices
with respect to the approval, disburse-
ment, and delivery of Title IV, HEA
program assistance and the prepara-
tion and submission of reports to the
Secretary;
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