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(2) If the borrower’s current address 
is known, the Secretary mails the bor-
rower a discharge application and an 
explanation of the qualifications and 
procedures for obtaining a discharge. 
The Secretary also promptly suspends 
any efforts to collect from the bor-
rower on any affected loan. The Sec-
retary may continue to receive bor-
rower payments. 

(3) If the borrower’s current address 
is unknown, the Secretary attempts to 
locate the borrower and determines the 
borrower’s potential eligibility for a 
discharge under this section by con-
sulting with representatives of the 
closed school, the school’s licensing 
agency, the school’s accrediting agen-
cy, and other appropriate parties. If 
the Secretary learns the new address of 
a borrower, the Secretary mails to the 
borrower a discharge application and 
explanation and suspends collection, as 
described in paragraph (f)(2) of this sec-
tion. 

(4) If a borrower fails to submit the 
written request and sworn statement 
described in paragraph (c) of this sec-
tion within 60 days of the Secretary’s 
mailing the discharge application, the 
Secretary resumes collection and 
grants forbearance of principal and in-
terest for the period in which collec-
tion activity was suspended. The Sec-
retary may capitalize any interest ac-
crued and not paid during that period. 

(5) If the Secretary determines that a 
borrower who requests a discharge 
meets the qualifications for a dis-
charge, the Secretary notifies the bor-
rower in writing of that determination. 

(6) If the Secretary determines that a 
borrower who requests a discharge does 
not meet the qualifications for a dis-
charge, the Secretary notifies that bor-
rower in writing of that determination 
and the reasons for the determination. 

(Approved by the Office of Management and 
Budget under control number 1845–0021) 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 59 
FR 66134, Dec. 22, 1994; 64 FR 58972, Nov. 1, 
1999. Redesignated at 65 FR 65629, Nov. 1, 
2000, as amended at 66 FR 34765, June 29, 2001]

§ 685.215 Discharge for false certifi-
cation of student eligibility or un-
authorized payment. 

(a) Basis for discharge. (1) False certifi-
cation. The Secretary discharges a bor-
rower’s (and any endorser’s) obligation 
to repay a Direct Loan in accordance 
with the provisions of this section if a 
school falsely certifies the eligibility of 
the borrower (or the student on whose 
behalf a parent borrowed) to receive 
the loan. The Secretary considers a 
student’s eligibility to borrow to have 
been falsely certified by the school if 
the school— 

(i) Certified the student’s eligibility 
for a Direct Loan on the basis of abil-
ity to benefit from its training and the 
student did not meet the eligibility re-
quirements described in 34 CFR part 
668 and section 484(d) of the Act, as ap-
plicable; 

(ii) Signed the borrower’s name on 
the loan application or promissory 
note without the borrower’s authoriza-
tion; or 

(iii) Certified the eligibility of a stu-
dent who, because of a physical or men-
tal condition, age, criminal record, or 
other reason accepted by the Sec-
retary, would not meet the require-
ments for employment (in the stu-
dent’s State of residence when the loan 
was originated) in the occupation for 
which the training program supported 
by the loan was intended. 

(2) Unauthorized payment. The Sec-
retary discharges a borrower’s (and any 
endorser’s) obligation to repay a Direct 
Loan if the school, without the bor-
rower’s authorization, endorsed the 
borrower’s loan check or signed the 
borrower’s authorization for electronic 
funds transfer, unless the proceeds of 
the loan were delivered to the student 
or applied to charges owed by the stu-
dent to the school. 

(b) Relief pursuant to discharge. (1) 
Discharge for false certification under 
paragraph (a)(1) of this section relieves 
the borrower of any past or present ob-
ligation to repay the loan and any ac-
crued charges and collection costs with 
respect to the loan. 
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(2) Discharge for unauthorized pay-
ment under paragraph (a)(2) of this sec-
tion relieves the borrower of the obli-
gation to repay the amount of the pay-
ment discharged. 

(3) The discharge under this section 
qualifies the borrower for reimburse-
ment of amounts paid voluntarily or 
through enforced collection on the dis-
charged loan or payment. 

(4) The Secretary does not regard a 
borrower who has defaulted on a loan 
discharged under this section as in de-
fault on the loan after discharge, and 
such a borrower is eligible to receive 
assistance under programs authorized 
by title IV of the Act. 

(5) The Secretary reports the dis-
charge under this section to all credit 
reporting agencies to which the Sec-
retary previously reported the status 
of the loan. 

(c) Borrower qualification for discharge. 
In order to qualify for discharge under 
this section, the borrower shall submit 
to the Secretary a written request and 
a sworn statement, and the factual as-
sertions in the statement must be true. 
The statement need not be notarized 
but must be made by the borrower 
under penalty of perjury. In the state-
ment, the borrower shall meet the re-
quirements in paragraphs (c) (1) 
through (5) of this section. 

(1) Ability to benefit. In the case of a 
borrower requesting a discharge based 
on defective testing of the student’s 
ability to benefit, the borrower shall 
state that the borrower (or the student 
on whose behalf a parent borrowed)— 

(i) Received a disbursement of a loan, 
in whole or in part, on or after January 
1, 1986 to attend a school; and 

(ii) Received a Direct Loan at that 
school on the basis of an ability to ben-
efit from the school’s training and did 
not meet the eligibility requirements 
described in 34 CFR part 668 and sec-
tion 484(d) of the Act, as applicable; 

(2) Unauthorized loan. In the case of a 
borrower requesting a discharge be-
cause the school signed the borrower’s 
name on the loan application or prom-
issory note without the borrower’s au-
thorization, the borrower shall— 

(i) State that he or she did not sign 
the document in question or authorize 
the school to do so; and 

(ii) Provide five different specimens 
of his or her signature, two of which 
must be within one year before or after 
the date of the contested signature. 

(3) Unauthorized payment. In the case 
of a borrower requesting a discharge 
because the school, without the bor-
rower’s authorization, endorsed the 
borrower’s loan check or signed the 
borrower’s authorization for electronic 
funds transfer, the borrower shall— 

(i) State that he or she did not en-
dorse the loan check or sign the au-
thorization for electronic funds trans-
fer or authorize the school to do so; 

(ii) Provide five different specimens 
of his or her signature, two of which 
must be within one year before or after 
the date of the contested signature; 

(iii) State that the proceeds of the 
contested disbursement were not deliv-
ered to the student or applied to 
charges owed by the student to the 
school. 

(4) Claim to third party. The borrower 
shall state whether the borrower (or 
student) has made a claim with respect 
to the school’s false certification or un-
authorized payment with any third 
party, such as the holder of a perform-
ance bond or a tuition recovery pro-
gram, and, if so, the amount of any 
payment received by the borrower (or 
student) or credited to the borrower’s 
loan obligation. 

(5) Cooperation with Secretary. The 
borrower shall state that the borrower 
(or student)— 

(i) Agrees to provide to the Secretary 
upon request other documentation rea-
sonably available to the borrower that 
demonstrates that the borrower meets 
the qualifications for discharge under 
this section; and 

(ii) Agrees to cooperate with the Sec-
retary in enforcement actions as de-
scribed in § 685.214(d) and to transfer 
any right to recovery against a third 
party to the Secretary as described in 
§ 685.214(e). 

(6) Discharge without an application. 
The Secretary may discharge a loan 
under this section without an applica-
tion from the borrower if the Secretary 
determines, based on information in 
the Secretary’s possession, that the 
borrower qualifies for a discharge. 

(d) Discharge procedures. (1) If the 
Secretary determines that a borrower’s 

VerDate jun<06>2002 12:30 Jul 19, 2002 Jkt 197128 PO 00000 Frm 00857 Fmt 8010 Sfmt 8010 Y:\SGML\197128T.XXX pfrm15 PsN: 197128T



858

34 CFR Ch. VI (7–1–02 Edition)§ 685.216

Direct Loan may be eligible for a dis-
charge under this section, the Sec-
retary mails the borrower a disclosure 
application and an explanation of the 
qualifications and procedures for ob-
taining a discharge. The Secretary also 
promptly suspends any efforts to col-
lect from the borrower on any affected 
loan. The Secretary may continue to 
receive borrower payments. 

(2) If the borrower fails to submit the 
written request and sworn statement 
described in paragraph (c) of this sec-
tion within 60 days of the Secretary’s 
mailing the disclosure application, the 
Secretary resumes collection and 
grants forbearance of principal and in-
terest for the period in which collec-
tion activity was suspended. The Sec-
retary may capitalize any interest ac-
crued and not paid during that period. 

(3) If the borrower submits the writ-
ten request and sworn statement de-
scribed in paragraph (c) of the section, 
the Secretary determines whether to 
grant a request for discharge under 
this section by reviewing the request 
and sworn statement in light of infor-
mation available from the Secretary’s 
records and from other sources, includ-
ing guaranty agencies, State authori-
ties, and cognizant accrediting associa-
tions. 

(4) If the Secretary determines that 
the borrower meets the applicable re-
quirements for a discharge under para-
graph (c) of this section, the Secretary 
notifies the borrower in writing of that 
determination. 

(5) If the Secretary determines that 
the borrower does not qualify for a dis-
charge, the Secretary notifies the bor-
rower in writing of that determination 
and the reasons for the determination. 

(Approved by the Office of Management and 
Budget under control number 1845–0021) 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 59 
FR 66134, Dec. 22, 1994; 61 FR 29900, June 12, 
1996; 64 FR 58972, Nov. 1, 1999; 65 FR 65622, 
Nov. 1, 2000. Redesignated and amended at 65 
FR 65629, Nov. 1, 2000; 66 FR 34765, June 29, 
2001]

§ 685.216 Unpaid refund discharge. 
(a)(1) Unpaid refunds in closed school 

situations. In the case of a school that 
has closed, the Secretary discharges a 
former or current borrower’s (and any 

endorser’s) obligation to repay that 
portion of a Direct Loan equal to the 
refund that should have been made by 
the school under applicable law and 
regulations, including this section. 
Any accrued interest and other charges 
associated with the unpaid refund are 
also discharged. 

(2) Unpaid refunds in open school situa-
tions. (i) In the case of a school that is 
open, the Secretary discharges a 
former or current borrower’s (and any 
endorser’s) obligation to repay that 
portion of a Direct Loan equal to the 
refund that should have been made by 
the school under applicable law and 
regulations, including this section, if— 

(A) The borrower (or the student on 
whose behalf a parent borrowed) is not 
attending the school that owes the re-
fund; 

(B) The borrower has been unable to 
resolve the unpaid refund with the 
school; and 

(C) The Secretary is unable to resolve 
the unpaid refund with the school with-
in 120 days from the date the borrower 
submits a complete application in ac-
cordance with paragraph (c)(1) of this 
section regarding the unpaid refund. 
Any accrued interest and other charges 
associated with the unpaid refund are 
also discharged. 

(ii) For the purpose of paragraph 
(a)(2)(i)(C) of this section, within 60 
days of the date notified by the Sec-
retary, the school must submit to the 
Secretary documentation dem-
onstrating that the refund was made 
by the school or that the refund was 
not required to be made by the school. 

(b) Relief to borrower following dis-
charge. (1) If the borrower receives a 
discharge of a portion of a loan under 
this section, the borrower is reim-
bursed for any amounts paid in excess 
of the remaining balance of the loan 
(including accrued interest and other 
charges) owed by the borrower at the 
time of discharge. 

(2) The Secretary reports the dis-
charge of a portion of a loan under this 
section to all credit reporting agencies 
to which the Secretary previously re-
ported the status of the loan. 

(c) Borrower qualification for discharge. 
(1) Except as provided in paragraph 
(c)(2) of this section, to receive a dis-
charge of a portion of a loan under this 
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