§682.405

§682.405 Loan
ment.

(a) General. (1) A guaranty agency
that has a basic program agreement
must enter into a loan rehabilitation
agreement with the Secretary. The
guaranty agency must establish a loan
rehabilitation program for all bor-
rowers with an enforceable promissory
note for the purpose of rehabilitating
defaulted loans so that the loan may be
purchased, if practicable, by an eligible
lender and removed from default sta-
tus.

(2) A loan is considered to be reha-
bilitated only after the borrower has
made one voluntary reasonable and af-
fordable full payment each month and
the payment is received by a guaranty
agency or its agent within 15 days of
the scheduled due date for 12 consecu-
tive months in accordance with this
section, and the loan has been sold to
an eligible lender.

(3) After the loan has been rehabili-
tated, the borrower regains all benefits
of the program, including any remain-
ing deferment eligibility under section
428(b)(1)(M) of the Act, from the date of
the rehabilitation.

(4) A borrower who wishes to reha-
bilitate a loan on which a judgment
has been entered must sign a new
promissory note prior to the sale of the
loan to an eligible lender.

(b) Terms of agreement. In the loan re-
habilitation agreement, the guaranty
agency agrees to ensure that its loan
rehabilitation program meets the fol-
lowing requirements at all times:

(1) A borrower may request the reha-
bilitation of the borrower’s defaulted
FFEL loan held by the guaranty agen-
cy. The borrower must make one on-
time voluntary full payment each
month for 12 consecutive months to be
eligible to have the defaulted loans re-
habilitated. For purposes of this sec-
tion, ‘“‘full payment’’ means a reason-
able and affordable payment agreed to
by the borrower and the agency. The
required amount of such monthly pay-
ment may be no more than is reason-
able and affordable based upon the bor-
rower’s total financial circumstances.
Voluntary payments are those made di-
rectly by the borrower regardless of
whether there is a judgment against
the borrower, and do not include pay-
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ments obtained by income tax off-set,
garnishment, or income or asset execu-
tion. A guaranty agency must attempt
to secure a lender to purchase the loan
at the end of the twelve-(12-)month
payment period.

(i) For purposes of this section, the
determination of reasonable and af-
fordable must—

(A) Include a consideration of the
borrower’s and spouse’s disposable in-
come and reasonable and necessary ex-
penses including, but not limited to,
housing, utilities, food, medical costs,
work-related expenses, dependent care
costs and other Title IV repayment;

(B) Not be a required minimum pay-
ment amount, e.g. $50, if the agency de-
termines that a smaller amount is rea-
sonable and affordable based on the
borrower’s total financial cir-
cumstances. The agency must include
documentation in the borrower’s file of
the basis for the determination if the
monthly reasonable and affordable pay-
ment established under this section is
less than $50.00 or the monthly accrued
interest on the loan, whichever is
greater. However, $560.00 may not be the
minimum payment for a borrower if
the agency determines that a smaller
amount is reasonable and affordable;
and

(C) Be based on the documentation
provided by the borrower or other
sources including, but not be limited
to—

(I) Evidence of current income (e.g.,
proof of welfare benefits, Social Secu-
rity benefits, child support, veterans’
benefits, Supplemental Security In-
come, Workmen’s Compensation, two
most recent pay stubs, most recent
copy of U.S. income tax return, State
Department of Liabor reports);

(2) Evidence of current expenses (e.g.,
a copy of the borrower’s monthly
household budget, on a form provided
by the guaranty agency); and

(3) A statement of the unpaid balance
on all FFEL loans held by other hold-
ers.

(ii) The agency must include any
payment made under §682.401(b)(4) in
determining whether the 12 consecu-
tive payments required under para-
graph (b)(1) of this section have been
made.
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(iii) A borrower may request that the
monthly payment amount be adjusted
due to a change in the borrower’s total
financial circumstances only upon pro-
viding the documentation specified in
paragraph (b)(1)(i)(C) of this section.

(iv) A guaranty agency must provide
the borrower with a written statement
confirming the borrower’s reasonable
and affordable payment amount, as de-
termined by the agency, and explaining
any other terms and conditions appli-
cable to the required series of pay-
ments that must be made before a bor-
rower’s account can be considered for
repurchase by an eligible lender. The
statement must inform borrowers of
the effects of having their loans reha-
bilitated (e.g. credit clearing, possi-
bility of increased monthly payments).
The statement must inform the bor-
rower of the amount of the collection
costs to be added to the unpaid prin-
cipal at the time of the sale. The col-
lection costs may not exceed 18.5 per-
cent of the unpaid principal and ac-
crued interest at the time of the sale.

(v) A guaranty agency must provide
the borrower with an opportunity to
object to terms of the rehabilitation of
the borrower’s defaulted loan.

(2) The guaranty agency must report
to all national credit bureaus within 90
days of the date the loan was rehabili-
tated that the loan is no longer in a de-
fault status and that the default is to
be removed from the borrower’s credit
history.

(3) An eligible lender purchasing a re-
habilitated loan must establish a re-
payment schedule that meets the same
requirements that are applicable to
other FFEL Program loans made under
the same loan type and provides for the
borrower to make monthly payments
at least as great as the average of the
12 consecutive monthly payments re-
ceived by the guaranty agency. For the
purposes of the maximum loan repay-
ment period, the lender must treat the
first payment made under the 12 con-
secutive payments as the first payment
under the applicable maximum repay-

§682.406

ment term, as defined under sections
682.209(a) or (h).
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§682.406 Conditions for claim pay-
ments from the Federal Fund and
for reinsurance coverage.

(a) A guaranty agency may make a
claim payment from the Federal Fund
and receive a reinsurance payment on a
loan only if—

(1) The lender exercised due diligence
in making, disbursing, and servicing
the loan as prescribed by the rules of
the agency;

(2) With respect to the reinsurance
payment on the portion of a loan rep-
resented by a single disbursement of
loan proceeds—

(i) The check for the disbursement
was cashed within 120 days after dis-
bursement; or

(ii) The proceeds of the disbursement
made by electronic funds transfer or
master check in accordance with
§682.207(b)(1)(ii) (B) and (C) have been
released from the restricted account
maintained by the school within 120
days after disbursement;

(3) The lender provided an accurate
collection history and an accurate pay-
ment history to the guaranty agency
with the default claim filed on the loan
showing that the lender exercised due
diligence in collecting the loan
through collection efforts meeting the
requirements of §682.411, including col-
lection efforts against each endorser;

(4) The loan was in default before the
agency paid a default claim filed there-
on;

(5) The lender filed a default claim
thereon with the guaranty agency
within 90 days of default;

(6) The lender resubmitted a properly
documented default claim to the guar-
anty agency not later than 60 days
from the date the agency had returned
that claim due solely to inadequate
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