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(v) With regard to a lender that is a 
governmental entity, the audit re-
quired by this paragraph must be con-
ducted in accordance with 31 U.S.C. 
7502 and 34 CFR part 80, appendix G; 
and 

(vi) With regard to a lender that is a 
nonprofit organization, the audit re-
quired by this paragraph must be con-
ducted in accordance with OMB Cir-
cular A–133, Audit of Institutions of 
Higher Education and Other Nonprofit 
Institutions, as incorporated in 34 CFR 
74.61(h)(3). If a nonprofit lender meets 
the criteria in Circular A–133 for choos-
ing the option for a program-specific 
audit, and so chooses, the program-spe-
cific audit must meet the requirements 
in paragraphs (c)(1) through (c)(2)(iv) of 
this section. 

(vii) The Secretary may determine 
that a lender has met the requirements 
of paragraph (c) of this section if the 
lender has been audited in accordance 
with 31 U.S.C. 7502 for other purposes, 
the lender submits the results of the 
audit to the Office of Inspector Gen-
eral, and the Secretary determines 
that the audit meets the requirements 
of this paragraph. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2, 
1078–3, 1082, 1087–1) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9119, Feb. 19, 1993; 59 FR 61428, Nov. 30, 
1994; 60 FR 31411, June 15, 1995; 64 FR 18978, 
Apr. 16, 1999; 64 FR 58627, Oct. 29, 1999]

Subpart D—Administration of the 
Federal Family Education 
Loan Programs by a Guaranty 
Agency

§ 682.400 Agreements between a guar-
anty agency and the Secretary. 

(a) The Secretary enters into agree-
ments with a guaranty agency whose 
loan guarantee program meets the re-
quirements of this subpart. The agree-
ments enable the guaranty agency to 
participate in the FFEL programs and 
to receive the various payments and 
benefits related to that participation. 

(b) There are four agreements: 
(1) Basic program agreement. In order 

to participate in the FFEL programs, a 
guaranty agency must have a basic 

program agreement. Under this agree-
ment— 

(i) Borrowers whose Stafford and 
Consolidation loans that consolidate 
only subsidized Stafford loans are guar-
anteed by the agency may qualify for 
interest benefits that are paid to the 
lender on the borrower’s behalf; and 

(ii) Lenders under the guaranty agen-
cy program may receive special allow-
ance payments from the Secretary and 
have death, disability, bankruptcy, 
closed school and false certification 
discharge claims paid by the Secretary 
through the guaranty agency. 

(2) Federal advances for claim payments 
agreement. A guaranty agency must 
have an agreement for Federal ad-
vances for claim payments to receive 
and use Federal advances to pay de-
fault claims. 

(3) Reinsurance agreement. A guaranty 
agency must have a reinsurance agree-
ment to receive reimbursement from 
the Secretary for its losses on default 
claims. 

(4) Loan Rehabilitation Agreement. A 
guaranty agency must have an agree-
ment for rehabilitating a loan for 
which the Secretary has made a rein-
surance payment under section 428(c)(1) 
of the Act. 

(c) The Secretary’s execution of an 
agreement does not indicate accept-
ance of any current or past standards 
or procedures used by the agency. 

(d) All of the agreements are subject 
to subsequent changes in the Act, in 
other applicable Federal statutes, and 
in regulations that apply to the FFEL 
programs. 

(Authority: 20 U.S.C. 1072, 1078–1, 1078–2, 1078–
3, 1082, 1087, 1087–1) 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 33353, June 28, 1994; 64 FR 18978, Apr. 16, 
1999; 64 FR 58627, Oct. 29, 1999]

§ 682.401 Basic program agreement. 
(a) General. In order to participate in 

the FFEL programs, a guaranty agency 
shall enter into a basic agreement with 
the Secretary. 

(b) Terms of agreement. In the basic 
agreement, the guaranty agency shall 
agree to ensure that its loan guarantee 
program meets the following require-
ments at all times: 

(1) Aggregate loan limits. The aggre-
gate guaranteed unpaid principal 
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amount for all Stafford and SLS, loans 
made to a borrower may not exceed the 
amounts set forth in § 682.204 (b), (e), 
and (g). 

(2) Annual loan limits. (i) The annual 
loan maximum amount for a borrower 
that may be guaranteed for an aca-
demic year may not exceed the 
amounts set forth in § 682.204 (a), (c), 
(d), (f), and (h). 

(ii) A guaranty agency may make the 
loan amounts authorized under para-
graph (b)(2)(i) of this section applicable 
for either— 

(A) A period of not less than that at-
tributable to the academic year; 

(B) A period attributable to the aca-
demic year in which the student earns 
the amount of credit in the student’s 
program of study required by the stu-
dent’s school as the amount necessary 
for the student to advance in academic 
standing as normally measured on an 
academic year basis (for example, from 
freshman to sophomore or, in the case 
of schools using clock hours, comple-
tion of at least 900 clock hours; or 

(C) A period that does not exceed 12 
months. 

(iii) The amount of a loan guaranteed 
may not exceed the amount set forth in 
§ 682.204(k). 

(3) Duration of borrower eligibility. (i) 
A student borrower under the Stafford 
Loan Program or the SLS Program and 
a parent borrower under the PLUS Pro-
gram are eligible to receive a guaran-
teed loan for any year of the student’s 
study at a participating school. 

(ii) Loans must be available to or on 
behalf of any student for at least six 
academic years of study. 

(4) Reinstatement of borrower eligibility. 
For a borrower’s loans held by a guar-
anty agency on which a reinsurance 
claim has been paid by the Secretary, 
the guaranty agency must afford a de-
faulted borrower, upon the borrower’s 
request, renewed eligibility for Title IV 
assistance once the borrower has made 
satisfactory repayment arrangements 
as that term is defined in § 682.200. 

(i) For purposes of this section, the 
determination of reasonable and af-
fordable must— 

(A) Include consideration of the bor-
rower’s and spouse’s disposable income 
and necessary expenses including, but 
not limited to, housing, utilities, food, 

medical costs, dependent care costs, 
work-related expenses and other Title 
IV repayment; 

(B) Not be a required minimum pay-
ment amount, e.g. $50, if the agency de-
termines that a smaller amount is rea-
sonable and affordable based on the 
borrower’s total financial cir-
cumstances. The agency must include 
documentation in the borrower’s file of 
the basis for the determination, if the 
monthly reasonable and affordable pay-
ment established under this section is 
less than $50.00 or the monthly accrued 
interest on the loan, whichever is 
greater. 

(C) Be based on the documentation 
provided by the borrower or other 
sources including, but not limited to— 

(1) Evidence of current income (e.g. 
proof of welfare benefits, Social Secu-
rity benefits, Supplemental Security 
Income, Workers’ Compensation, child 
support, veterans’ benefits, two most 
recent pay stubs, most recent copy of 
U.S. income tax return, State Depart-
ment of Labor reports); 

(2) Evidence of current expenses (e.g. 
a copy of the borrower’s monthly 
household budget, on a form provided 
by the guaranty agency); and 

(3) A statement of the unpaid balance 
on all FFEL loans held by other hold-
ers. 

(ii) A borrower may request that the 
monthly payment amount be adjusted 
due to a change in the borrower’s total 
financial circumstances upon providing 
the documentation specified in para-
graph (b)(4)(i)(C) of this section. 

(iii) A guaranty agency must provide 
the borrower with a written statement 
of the reasonable and affordable pay-
ment amount required for the rein-
statement of the borrower’s eligibility 
for Title IV student assistance, and 
provide the borrower with an oppor-
tunity to object to those terms. 

(iv) A guaranty agency must provide 
the borrower with written information 
regarding the possibility of loan reha-
bilitation if the borrower makes six ad-
ditional reasonable and affordable 
monthly payments after making pay-
ments to regain eligibility for Title IV 
assistance and the consequences of 
loan rehabilitation. 

(v) A guaranty agency must inform 
the borrower that he or she may only 

VerDate jun<06>2002 12:30 Jul 19, 2002 Jkt 197128 PO 00000 Frm 00703 Fmt 8010 Sfmt 8010 Y:\SGML\197128T.XXX pfrm15 PsN: 197128T



704

34 CFR Ch. VI (7–1–02 Edition)§ 682.401

obtain reinstatement of borrower eligi-
bility under this section once. 

(5) Borrower responsibilities. (i) The 
borrower must indicate his or her pre-
ferred lender on the promissory note or 
other written or electronic documenta-
tion submitted during the loan origina-
tion process if he or she has such a 
preference. 

(ii) The borrower must give the lend-
er, as part of the promissory note or 
application process for a PLUS loan— 

(A) A statement, as described in 34 
CFR part 668, that the loan will be used 
for the cost of the student’s attend-
ance; 

(B) A statement from the student au-
thorizing the school to release informa-
tion relevant to the student’s eligi-
bility to have a parent borrow on the 
student’s behalf (e.g., the student’s en-
rollment status, financial assistance, 
and employment records); and 

(C) Information from the school pro-
viding the maximum amount that may 
be borrowed on behalf of the student. 

(iii) The borrower shall give the lend-
er, as part of the application process 
for a Consolidation loan— 

(A) Information demonstrating that 
the borrower is eligible for the loan 
under § 682.201(c); and 

(B) A statement that the borrower 
does not currently have another appli-
cation for a Consolidation loan pend-
ing. 

(iv) The borrower shall promptly no-
tify— 

(A) The current holder or the guar-
anty agency of any change of name, ad-
dress, student status to less than half-
time, employer, or employer’s address; 
and 

(B) The school of any change in local 
address during enrollment. 

(6) School eligibility. (i) General. A 
school that has a program participa-
tion agreement in effect with the Sec-
retary under § 682.600 is eligible to par-
ticipate in the program of the agency 
under reasonable criteria established 
by the guaranty agency, and approved 
by the Secretary, under paragraph 
(d)(2) of this section, except to the ex-
tent that— 

(A) The school’s eligibility is limited, 
suspended, or terminated by the Sec-
retary under 34 CFR part 668 or by the 
guaranty agency under standards and 

procedures that are substantially the 
same as those in 34 CFR part 668; 

(B) The Secretary upholds the limita-
tion, suspension, or termination of a 
school by a guaranty agency and ex-
tends that sanction to all guaranty 
agency programs under section 
432(h)(3) of the Act or § 682.713; 

(C) The school is ineligible under sec-
tion 435(a)(2) of the Act; 

(D) There is a State constitutional 
prohibition affecting the school’s eligi-
bility; 

(E) The school’s programs consist of 
study solely by correspondence; 

(F) The agency determines, subject 
to the agreement of the Secretary, that 
the school does not satisfy the stand-
ards of administrative capability and 
financial responsibility as defined in 34 
CFR part 668; 

(G) The school fails to make timely 
refunds to students as required in 
§ 682.607(c); 

(H) The school has not satisfied, 
within 30 days of issuance, a final judg-
ment obtained by a student seeking a 
refund; 

(I) The school or an owner, director, 
or officer of the school is found guilty 
or liable in any criminal, civil, or ad-
ministrative proceeding regarding the 
obtaining, maintenance, or disburse-
ment of State or Federal student 
grant, loan, or work assistance funds; 
or 

(J) The school or an owner, director, 
or officer of the school has unpaid fi-
nancial liabilities involving the im-
proper acquisition, expenditure, or re-
fund of State or Federal student finan-
cial assistance funds. 

(ii) Limitation by a guaranty agency of 
a school’s participation. For purposes of 
this paragraph, a school that is subject 
to limitation of participation in the 
guaranty agency’s program may be ei-
ther a school that is applying to par-
ticipate in the agency’s program for 
the first time, or a school that is re-
newing its application to continue par-
ticipation in the agency’s program. A 
guaranty agency may limit the total 
number of loans or the volume of loans 
made to students attending a par-
ticular school, or otherwise establish 
appropriate limitations on the school’s 
participation, if the agency makes a 
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determination that the school does not 
satisfy— 

(A) The standards of financial respon-
sibility defined in 34 CFR 668.5; or 

(B) The standards of administrative 
capability defined in 34 CFR 668.16. 

(iii) Limitation, suspension, or termi-
nation of school eligibility. A guaranty 
agency may limit, suspend, or termi-
nate the participation of an eligible 
school. If a guaranty agency limits, 
suspends, or terminates the participa-
tion of a school from the agency’s pro-
gram, the Secretary applies that limi-
tation, suspension, or termination to 
all locations of the school. 

(iv) Condition for guaranteeing loans 
for students attending a school. The 
guaranty agency may require the 
school to execute a participation 
agreement with the agency and to sub-
mit documentation that establishes 
the school’s eligibility to participate in 
the agency’s program. 

(7) Lender eligibility. (i) An eligible 
lender may participate in the program 
of the agency under reasonable criteria 
established by the guaranty agency ex-
cept to the extent that— 

(A) The lender’s eligibility has been 
limited, suspended, or terminated by 
the Secretary under subpart G of this 
part or by the agency under standards 
and procedures that are substantially 
the same as those in subpart G of this 
part; or 

(B) The lender is disqualified by the 
Secretary under sections 432(h)(1), 
432(h)(2), 435(d)(3), or 435(d)(5) of the 
Act or § 682.712; or 

(C) There is a State constitutional 
prohibition affecting the lender’s eligi-
bility. 

(ii) The agency may not guarantee a 
loan made by a school lender that is 
not located in the geographical area 
that the agency serves. 

(iii) The guaranty agency may refuse 
to guarantee loans made by a school on 
behalf of students not attending that 
school. 

(iv) The guaranty agency may, in de-
termining whether to enter into a 
guarantee agreement with a lender, 
consider whether the lender has had 
prior experience in a similar Federal, 
State, or private nonprofit student 
loan program and the amount and per-
centage of loans that are currently de-

linquent or in default under that pro-
gram. 

(8) Out-of-State schools. The agency 
shall guarantee Stafford, SLS, and 
PLUS loans for students who are legal 
residents of any State served by the 
agency under § 682.404(h)(2) but who at-
tend schools out of that State and for 
parents who are legal residents of that 
State and are borrowing on behalf of 
students attending schools out of that 
State. In guaranteeing these loans, the 
agency may not impose any restric-
tions that it does not apply to bor-
rowers who are legal residents of the 
State attending in-State schools or to 
parent borrowers who are legal resi-
dents of the State and are borrowing 
for students attending in-State 
schools. 

(9) Out-of-State residents. The agency 
shall guarantee Stafford, SLS, and 
PLUS loans for students who are not 
legal residents of any State served by 
the agency under § 682.404(h)(2) but who 
attend schools in that State, and for 
parents who are not legal residents of 
that State and who are borrowing on 
behalf of students attending schools in 
that State. In guaranteeing these 
loans, the agency may not impose any 
restrictions that it does not apply to 
borrowers who are legal residents of 
the State attending in-State schools, 
or to parent borrowers who are legal 
residents of the State and who are bor-
rowing for students attending in-State 
schools. 

(10) Insurance premiums. (i) Except for 
a SLS or PLUS loan refinanced under 
§ 682.209 (e) or (f), the guaranty agency 
may charge the lender an insurance 
premium on each Stafford, SLS, or 
PLUS loan it guarantees. 

(ii) The guaranty agency may use the 
proceeds of this charge only to guar-
antee loans and to cover costs incurred 
by the guaranty agency in the adminis-
tration of its loan guarantee program. 

(iii) The lender may deduct the 
amount of the premium from the bor-
rower’s loan proceeds. For a loan dis-
bursed in more than one installment, 
the insurance premium must be de-
ducted proportionately from each dis-
bursement of the loan proceeds. 

(iv) The amount of the insurance pre-
mium may not exceed— 
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(A) For a loan disbursed on or before 
June 30, 1994, 3 percent of the principal 
balance of the loan; or 

(B) For a loan disbursed on or after 
July 1, 1994, 1 percent of the principal 
balance of the loan. 

(v) The guaranty agency shall refund 
to the lender any insurance premium 
received for a loan under the cir-
cumstances specified in 
§ 682.401(b)(10)(vi) (A) and (B). 

(vi) The lender shall refund to the 
borrower by a credit against the bor-
rower’s loan balance the insurance pre-
mium paid by the borrower on a loan 
under the following circumstances: 

(A) The premium attributable to 
each disbursement of a loan must be 
refunded if the loan check is returned 
uncashed to the lender. 

(B) The premium or an appropriate 
prorated amount of the premium must 
be refunded by application to the bor-
rower’s loan balance if— 

(1) The loan or a portion of the loan 
is returned by the school to the lender 
in order to comply with the Act or 
with applicable regulations; 

(2) Within 120 days of disbursement, 
the loan or a portion of the loan is re-
paid or returned, unless— 

(i) The borrower has no FFEL Pro-
gram loans in repayment status and 
has requested, in writing, that the re-
paid or returned funds be used for a dif-
ferent purpose; or 

(ii) The borrower has a FFEL Pro-
gram loan in repayment status, in 
which case the payment is applied in 
accordance with § 682.209(b) unless the 
borrower has requested, in writing, 
that the repaid or returned funds be ap-
plied as a cancellation of all or part of 
the loan; 

(3) Within 120 days of disbursement, 
the loan check has not been nego-
tiated; or 

(4) Within 120 days of disbursement, 
the loan proceeds disbursed by elec-
tronic funds transfer or master check 
in accordance with § 682.207(b)(1)(ii) (B) 
and (C) have not been released from the 
restricted account maintained by the 
school. 

(11) Inquiries. The agency must be 
able to receive and respond to written, 
electronic, and telephone inquiries. 

(12) Administrative fee for Consolidation 
loans. The guaranty agency may charge 

a lender a fee, not to exceed $50, rea-
sonably calculated to cover the agen-
cy’s cost of increased or extended li-
ability incurred in guaranteeing a Con-
solidation loan. The lender may not 
pass the fee on to the borrower. If it 
charges the fee, the agency must 
charge it for all loans made under the 
agency’s Consolidation Loan program. 

(13) Administrative fee for refinancing 
fixed-rate PLUS or SLS loans. The guar-
anty agency may require a lender to 
pay to the guaranty agency up to 50 
percent of the fee the lender charges a 
borrower under § 682.202(e) for the pur-
pose of defraying the agency’s adminis-
trative costs incident to the guarantee 
of a lender’s reissuance of a fixed-rate 
PLUS or SLS loan at a variable inter-
est rate. If it charges the fee, the agen-
cy must charge the same fee to all 
lenders that refinance under this para-
graph. 

(14) Guaranty liability. The guaranty 
agency shall guarantee— 

(i) 100 percent of the unpaid principal 
balance of each loan guaranteed for 
loans disbursed before October 1, 1993; 
and 

(ii) Not more than 98 percent of the 
unpaid principal balance of each loan 
guaranteed for loans first disbursed on 
or after October 1, 1993. 

(15) Guaranty agency verification of de-
fault data. A guaranty agency must 
meet the requirements and deadlines 
provided for it in subpart M of 34 CFR 
part 668 for the cohort default rate 
process. 

(16) Guaranty agency administration. 
In the case of a State loan guarantee 
program administered by a State gov-
ernment, the program must be admin-
istered by a single State agency, or by 
one or more private nonprofit institu-
tions or organizations under the super-
vision of a single State agency. For 
this purpose, ‘‘supervision’’ includes, 
but is not limited to, setting policies 
and procedures, and having full respon-
sibility for the operation of the pro-
gram. 

(17) Loan assignment. (i) Except as 
provided in paragraph (b)(17)(iii) of this 
section, the guaranty agency must 
allow a loan to be assigned only if the 
loan is fully disbursed and is assigned 
to— 

(A) An eligible lender; 
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(B) A guaranty agency, in the case of 
a borrower’s default, death, total and 
permanent disability, or filing of a 
bankruptcy petition, or for other cir-
cumstances approved by the Secretary, 
such as a loan made for attendance at 
a school that closed or a false certifi-
cation claim; 

(C) An educational institution, 
whether or not it is an eligible lender, 
in connection with the institution’s re-
payment to the agency or to the Sec-
retary of a guarantee or a reinsurance 
claim payment made on a loan that 
was ineligible for the payment; 

(D) A Federal or State agency or an 
organization or corporation acting on 
behalf of such an agency and acting as 
a conservator, liquidator, or receiver of 
an eligible lender; or 

(E) The Secretary. 
(ii) For the purpose of this para-

graph, ‘‘assigned’’ means any kind of 
transfer of an interest in the loan, in-
cluding a pledge of such an interest as 
security. 

(iii) The guaranty agency must allow 
a loan to be assigned under paragraph 
(b)(17)(i) of this section, following the 
first disbursement of the loan if the as-
signment does not result in a change in 
the identity of the party to whom pay-
ments must be made. 

(18) Transfer of guarantees. Except in 
the case of a transfer of guarantee re-
quested by a borrower seeking a trans-
fer to secure a single guarantor, the 
guaranty agency may transfer its guar-
antee obligation on a loan to another 
guaranty agency, only with the ap-
proval of the Secretary, the transferee 
agency, and the holder of the loan. 

(19) Standards and procedures. (i) The 
guaranty agency shall establish, dis-
seminate to concerned parties, and en-
force standards and procedures for— 

(A) Ensuring that all lenders in its 
program meet the definition of ‘‘eligi-
ble lender’’ in section 435(d) of the Act 
and have a written lender agreement 
with the agency; 

(B) School and lender participation 
in its program; 

(C) Limitation, suspension, termi-
nation of school and lender participa-
tion; 

(D) Emergency action against a par-
ticipating school or lender; 

(E) The exercise of due diligence by 
lenders in making, servicing, and col-
lecting loans; and 

(F) The timely filing by lenders of de-
fault, death, disability, bankruptcy, 
closed school, false certification, and 
ineligible loan claims. 

(ii) The guaranty agency shall ensure 
that its program and all participants in 
its program at all times meet the re-
quirements of subparts B, C, D, and F 
of this part. 

(20) Monitoring student enrollment. The 
guaranty agency shall monitor the en-
rollment status of a FFEL program 
borrower or student on whose behalf a 
parent has borrowed that includes, at a 
minimum, reporting to the current 
holder of the loan within 60 days any 
change in the student’s enrollment sta-
tus reported that triggers— 

(i) The beginning of the borrower’s 
grace period; or 

(ii) The beginning or resumption of 
the borrower’s immediate obligation to 
make scheduled payments. 

(21) Submission of interest and special 
allowance information. Upon the Sec-
retary’s request, the guaranty agency 
shall submit, or require its lenders to 
submit, information that the Secretary 
deems necessary for determining the 
amount of interest benefits and special 
allowance payable on the agency’s 
guaranteed loans. 

(22) Submission of information for re-
ports. The guaranty agency shall re-
quire lenders to submit to the agency 
the information necessary for the agen-
cy to complete the reports required by 
§ 682.414(b). 

(23) Guaranty agency transfer of infor-
mation. (i) A guaranty agency from 
which another guaranty agency re-
quests information regarding Stafford 
and SLS loans made after January 1, 
1987, to students who are residents of 
the State for which the requesting 
agency is the principal guaranty agen-
cy shall provide— 

(A) The name and social security 
number of the student; and 

(B) The annual loan amount and the 
cumulative amount borrowed by the 
student in loans under the Stafford and 
SLS programs guaranteed by the re-
sponding agency. 
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(ii) The reasonable costs incurred by 
an agency in fulfilling a request for in-
formation made under paragraph 
(b)(23)(i) of this section must be paid by 
the guaranty agency making the re-
quest. 

(24) Information on defaults. The guar-
anty agency shall, upon the request of 
a school, furnish information with re-
spect to students, including the names 
and addresses of such students, who 
were enrolled at that school and who 
are in default on the repayment of any 
loan guaranteed by that agency. 

(25) Information on loan sales or trans-
fers. The guaranty agency must, upon 
the request of a school, furnish to the 
school last attended by the student, in-
formation with respect to the sale or 
transfer of a borrower’s loan prior to 
the beginning of the repayment period, 
including— 

(i) Notice of assignment; 
(ii) The identity of the assignee; 
(iii) The name and address of the 

party by which contact may be made 
with the holder concerning repayment 
of the loan; and 

(iv) The telephone number of the as-
signee or, if the assignee uses a lender 
servicer, another appropriate number 
for borrower inquiries. 

(26) Third-party servicers. The guar-
anty agency may not enter into a con-
tract with a third-party servicer that 
the Secretary has determined does not 
meet the financial and compliance 
standards under § 682.416. The guaranty 
agency shall provide the Secretary 
with the name and address of any 
third-party servicer with which the 
agency enters into a contract and, 
upon request by the Secretary, a copy 
of that contract. 

(27) Collection charges and late fees on 
defaulted FFEL loans being consolidated. 
(i) A guaranty agency may add collec-
tion costs in an amount not to exceed 
18.5 percent of the outstanding prin-
cipal and interest to a defaulted FFEL 
Program loan that is included in a Fed-
eral Consolidation loan. 

(ii) When returning the proceeds from 
the consolidation of a defaulted loan to 
the Secretary, a guaranty agency may 
only retain the amount added to the 
borrower’s balance pursuant to para-
graph (b)(27)(i) of this section. 

(28) Change in agency’s records system. 
The agency shall provide written noti-
fication to the Secretary at least 30 
days prior to placing its new guaran-
tees or converting the records relating 
to its existing guaranty portfolio to an 
information or computer system that 
is owned by, or otherwise under the 
control of, an entity that is different 
than the party that owns or controls 
the agency’s existing information or 
computer system. If the agency is so-
liciting bids from third parties with re-
spect to a proposed conversion, the 
agency shall provide written notice to 
the Secretary as soon as the solicita-
tion begins. The notification described 
in this paragraph must include a con-
cise description of the agency’s conver-
sion project and the actual or esti-
mated cost of the project. 

(c) Lender-of-last-resort. (1) The guar-
anty agency must ensure that it, or an 
eligible lender described in section 
435(d)(1)(D) of the Act, serves as a lend-
er-of-last-resort in the State in which 
the guaranty agency is the designated 
guaranty agency. The guaranty agency 
or an eligible lender described in sec-
tion 435(d)(1)(D) of the Act may arrange 
for a loan required to be made under 
paragraph (c)(2) of this section to be 
made by another eligible lender. As 
used in this paragraph, the term ‘‘des-
ignated guaranty agency’’ means the 
guaranty agency in the State for which 
the Secretary has signed a Basic Pro-
gram Agreement under this section. 

(2) The lender-of-last-resort must 
make subsidized Federal Stafford loans 
and unsubsidized Federal Stafford 
loans to any eligible student who— 

(i) Qualifies for interest benefits pur-
suant to § 682.301; 

(ii) Qualifies for a combined loan 
amount of at least $200; and 

(iii) Has been otherwise unable to ob-
tain loans from another eligible lender 
for the same period of enrollment. 

(3) The lender-of-last resort may 
make unsubsidized Federal Stafford 
and Federal PLUS loans to borrowers 
who have been otherwise unable to ob-
tain those loans from another eligible 
lender. 

(4) The guaranty agency must de-
velop policies and operating procedures 
for its lender-of-last-resort program 
that provide for the accessibility of 
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lender-of-last-resort loans. These poli-
cies and procedures must be submitted 
to the Secretary for approval as re-
quired under paragraph (d)(2) of this 
section. The policies and procedures for 
the agency’s lender-of-last-resort pro-
gram must ensure that— 

(i) The guaranty agency will serve el-
igible students attending any eligible 
school; 

(ii) The program establishes oper-
ating hours and methods of application 
designed to facilitate application by 
students; and 

(iii) Information about the avail-
ability of loans under the program is 
made available to schools in the State; 

(iv) Appropriate steps are taken to 
ensure that borrowers receiving loans 
under the program are appropriately 
counseled on their loan obligation; 

(v) The guaranty agency will respond 
to a student within 60 days after the 
student submits an original complete 
application; and 

(vi) Borrowers are not required to ob-
tain more than two objections from eli-
gible lenders prior to requesting assist-
ance under the lender-of-last-resort 
program. 

(5)(i) Upon request of the guaranty 
agency, the Secretary may advance 
Federal funds to the agency, on terms 
and conditions agreed to by the Sec-
retary and the agency, to ensure the 
availability of loan capital for sub-
sidized and unsubsidized Federal Staf-
ford and Federal PLUS loans to bor-
rowers who are otherwise unable to ob-
tain those loans if the Secretary deter-
mines that— 

(A) Eligible borrowers in a State who 
qualify for subsidized Federal Stafford 
loans are seeking and are unable to ob-
tain subsidized Federal Stafford loans; 

(B) The guaranty agency designated 
for that State has the capability for 
providing lender-of-last-resort loans in 
a timely manner, either directly or in-
directly using a third party, in accord-
ance with the guaranty agency’s obli-
gations under the Act, but cannot do so 
without advances provided by the Sec-
retary; and 

(C) It would be cost-effective to ad-
vance Federal funds to the agency. 

(ii) If the Secretary determines that 
the designated guaranty agency does 
not have the capability to provide lend-

er-of-last-resort loans, in accordance 
with paragraph (c)(5)(i) of this section, 
the Secretary may provide Federal 
funds to another guaranty agency, 
under terms and conditions agreed to 
by the Secretary and the agency, to 
make lender-of-last-resort loans in 
that State. 

(d) Review of forms and procedures. (1) 
The guaranty agency shall submit to 
the Secretary its write-off criteria and 
procedures. The agency may not use 
these materials until the Secretary ap-
proves them. 

(2) The guaranty agency shall 
promptly submit to the Secretary its 
regulations, statements of procedures 
and standards, agreements, and other 
materials that substantially affect the 
operation of the agency’s program, and 
any proposed changes to those mate-
rials. Except as provided in paragraph 
(d)(1) of this section, the agency may 
use these materials unless and until 
the Secretary disapproves them. 

(3) The guaranty agency must use 
common application forms, promissory 
notes, Master Promissory Notes 
(MPN), and other common forms ap-
proved by the Secretary. 

(4)(i) The Secretary authorizes the 
use of the multi-year feature of the 
MPN— 

(A) For students and parents for at-
tendance at four-year or graduate/pro-
fessional schools; and 

(B) For students and parents for at-
tendance at other institutions meeting 
criteria or otherwise designated at the 
sole discretion of the Secretary. 

(ii) The Secretary may prohibit use 
of the multi-year feature of the MPN 
at specific schools described under 
paragraph (4)(i) of this section under 
circumstances including, but not lim-
ited to, the school being subject to an 
emergency action or a limitation, sus-
pension, or termination action, or not 
meeting other performance criteria de-
termined by the Secretary. 

(iii) A student or parent borrower 
who is borrowing funds for attendance 
at a school for which the multi-year 
feature of the MPN has not been au-
thorized must complete a new promis-
sory note for each academic year. 

(iv) Each loan made under an MPN is 
enforceable in accordance with the 
terms of the MPN and is eligible for 
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claim payment based on a true and 
exact copy of such MPN. 

(v) A lender’s ability to make addi-
tional loans under an MPN will auto-
matically expire upon the earliest of— 

(A) The date the lender receives writ-
ten notification from the borrower re-
questing that the MPN no longer be 
used as the basis for additional loans; 

(B) Twelve months after the date the 
borrower signed the MPN if no dis-
bursements are issued by the lender 
under that MPN; or 

(C) Ten years from the date the bor-
rower signed the MPN or the date the 
lender receives the MPN. However, if a 
portion of a loan is made on or before 
10 years from the signature date, re-
maining disbursements of that loan 
may be made. 

(vi) The lender and school must de-
velop and document a confirmation 
process in accordance with guidelines 
established by the Secretary for loans 
made under the multi-year feature of 
the MPN. 

(5) The guaranty agency must de-
velop and implement appropriate pro-
cedures that provide for the granting of 
a student deferment as specified in 
§ 682.210(a)(6)(iv) and (c)(3) and require 
their lenders to use these procedures. 

(6) The guaranty agency shall ensure 
that all program materials meet the 
requirements of Federal and State law, 
including, but not limited to, the Act 
and the regulations in this part and 
part 668. 

(e) Prohibited inducements. A guaranty 
agency may be— 

(1) Offer directly or indirectly any 
premium, payment, or other induce-
ment to an employee or student of a 
school, or an entity or individual affili-
ated with a school, to secure applicants 
for FFEL loans, except that a guaranty 
agency is not prohibited from pro-
viding assistance to schools com-
parable to the kinds of assistance pro-
vided by the Secretary to schools 
under, or in furtherance of, the Federal 
Direct Loan Program; 

(2)(i) Offer, directly or indirectly, any 
premium, incentive payment, or other 
inducement to any lender, or any per-
son acting as an agent, employee, or 
independent contractor of any lender 
or other guaranty agency to admin-
ister or market FFEL loans, other 

than unsubsidized Stafford loans or 
subsidized Stafford loans made under a 
guaranty agency’s lender-of-last-resort 
program, in an effort to secure the 
guaranty agency as an insurer of FFEL 
loans. Examples of prohibited induce-
ments include, but are not limited to— 

(A) Compensating lenders or their 
representatives for the purpose of se-
curing loan applications for guarantee; 

(B) Performing functions normally 
performed by lenders without appro-
priate compensation; 

(C) Providing equipment or supplies 
to lenders at below market cost or 
rental; or 

(D) Offering to pay a lender, that 
does not hold loans guaranteed by the 
agency, a fee for each application for-
warded for the agency’s guarantee. 

(ii) For the purposes of this section, 
the terms ‘‘premium’’, ‘‘inducement’’, 
and ‘‘incentive’’ do not include services 
directly related to the enhancement of 
the administration of the FFEL Pro-
gram the guaranty agency generally 
provides to lenders that participate in 
its program. However, the terms ‘‘pre-
mium’’, ‘‘inducement’’, and ‘‘incen-
tive’’ do apply to other activities spe-
cifically intended to secure a lender’s 
participation in the agency’s program. 

(3) Mail or otherwise distribute unso-
licited loan applications to students 
enrolled in a secondary school or a 
postsecondary institution, or to par-
ents of those students, unless the po-
tential borrower has previously re-
ceived loans insured by the guaranty 
agency; 

(4) Conduct fraudulent or misleading 
advertising concerning loan avail-
ability. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078–
3, 1082) 
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