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applicable law, any exercise of the ad-
ministrative law judge’s discretion, the
amount of any civil penalty found ap-
propriate by the administrative law
judge, and a discussion of the basis for
any order issued in the proceedings.
The administrative law judge is not re-
quired to provide a written explanation
for rulings on objections, procedural
motions, and other matters not di-
rectly relevant to the substance of the
initial decision. If the administrative
law judge refers to any previous unre-
ported or unpublished initial decision,
the administrative law judge must
make copies of that initial decision
available to all parties and the FAA de-
cisionmaker.

(b) Oral decision. Except as provided
in paragraph (c) of this section, at the
conclusion of the hearing, the adminis-
trative law judge must issue the initial
decision and order orally on the record.

(c) Written decision. The administra-
tive law judge may issue a written ini-
tial decision not later than 30 days
after the conclusion of the hearing or
submission of the last posthearing brief
if the administrative law judge finds
that issuing a written initial decision
is reasonable. The administrative law
judge must serve a copy of any written
initial decision on each party.

§406.173 Interlocutory appeals.

(a) General. Unless otherwise pro-
vided in this subpart, a party may not
appeal a ruling or decision of the ad-
ministrative law judge to the FAA de-
cisionmaker until the initial decision
has been entered on the record. A deci-
sion or order of the FAA decisionmaker
on an interlocutory appeal does not
constitute a final order of the Sec-
retary for the purposes of judicial re-
view under 5 U.S.C. chapter 7.

(b) Interlocutory appeal for cause. If a
party files a written request for an in-
terlocutory appeal for cause, or orally
requests an interlocutory appeal for
cause, the proceedings are stayed until
the administrative law judge issues a
decision on the request. If the adminis-
trative law judge grants the request,
the proceedings are stayed until the
FAA decisionmaker issues a decision
on the interlocutory appeal. The ad-
ministrative law judge must grant an
interlocutory appeal for cause if a
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party shows that delay of the inter-
locutory appeal would be detrimental
to the public interest or would result
in undue prejudice to any party.

(c) Interlocutory appeals of right. If a
party notifies the administrative law
judge of an interlocutory appeal of
right, the proceedings are stayed until
the FAA decisionmaker issues a deci-
sion on the interlocutory appeal. A
party may file an interlocutory appeal,
without the consent of the administra-
tive law judge, before an initial deci-
sion has been entered in the case of:

(1) A ruling or order by the adminis-
trative law judge barring a party, or a
party’s attorney or representative,
from the proceedings.

(2) A ruling or order by the adminis-
trative law judge allegedly in violation
of the limitations on the administra-
tive law judge under §406.109(c).

(3) Failure of the administrative law
judge to grant a motion for a confiden-
tiality order based on 49 U.S.C. 70114,
under §406.117(c)(2).

(4) Failure of the administrative law
judge to dismiss the proceedings in ac-
cordance with §406.135.

(d) Procedure. A party must file with
the Federal Docket Management Sys-
tem and serve each other party a no-
tice of interlocutory appeal, with sup-
porting documents, not later than 10
days after the administrative law
judge’s decision forming the basis of an
interlocutory appeal of right or not
later than 10 days after the administra-
tive law judge’s decision granting an
interlocutory appeal for cause. A party
must file with the Federal Docket
Management System a reply brief, if
any, and serve a copy of the reply brief
on each party, not later than 10 days
after service of the appeal brief. The
FAA decisionmaker must render a de-
cision on the interlocutory appeal, on
the record and as a part of the decision
in the proceedings, within a reasonable
time after receipt of the interlocutory
appeal.

(e) Rejection of interlocutory appeal.
The FAA decisionmaker may reject
frivolous, repetitive, or dilatory ap-
peals, and may issue an order pre-
cluding one or more parties from mak-
ing further interlocutory appeals in a
proceeding in which there have been
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frivolous, repetitive, or dilatory inter-
locutory appeals.

[Docket No. FAA-2001-8607, 66 FR 2180, Jan.
10, 2001, as amended at 72 FR 68477, Dec. 5,
2007]

§406.175 Appeal from initial decision.

(a) Notice of appeal. A party may ap-
peal the initial decision, and any deci-
sion not previously appealed pursuant
to 406.173, by filing with the Federal
Docket Management System and serv-
ing on each party a notice of appeal. A
party must file the notice of appeal not
later than 10 days after entry of the
oral initial decision on the record or
service of the written initial decision
on the parties.

(b) Issues on appeal. A party may ap-
peal only the following issues:

(1) Whether each finding of fact is
supported by a preponderance of reli-
able, probative, and substantial evi-
dence;

(2) Whether each conclusion of law is
made in accordance with applicable
law, precedent, and public policy; and

(3) Whether the administrative law
judge committed any prejudicial errors
during the hearing that support the ap-
peal.

(c) Perfecting an appeal. Unless other-
wise agreed by the parties, a party
must perfect an appeal, not later than
50 days after entry of the oral initial
decision on the record or service of the
written initial decision on the party,
by filing an appeal brief.

(1) Extension of time by agreement of
the parties. The parties may agree to
extend the time for perfecting the ap-
peal with the consent of the FAA deci-
sionmaker, who serves a letter con-
firming the extension of time on each
party.

(2) Motion for extension. If the parties
do not agree to an extension of time for
perfecting an appeal, a party desiring
an extension of time may file a motion
for an extension and must serve a copy
of the motion on each party. The FAA
decisionmaker may grant an extension
if good cause for the extension is shown
in the motion.

(d) Appeal briefs. A party must file
the appeal brief with the Federal Dock-
et Management System and serve each
party.
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(1) A party must set forth, in detail,
the party’s specific objections to the
initial decision or rulings in the appeal
brief. A party also must set forth, in
detail, the basis for the appeal, the rea-
sons supporting the appeal, and the re-
lief requested in the appeal. If the
party relies on evidence contained in
the record for the appeal, the party
must specifically refer to the pertinent
evidence contained in the record in the
appeal brief.

(2) The FAA decisionmaker may dis-
miss an appeal, on the FAA decision-
maker’s own initiative or upon motion
of any other party, where a party has
filed a notice of appeal but fails to per-
fect the appeal by timely filing an ap-
peal brief.

(e) Reply brief. Unless otherwise
agreed by the parties, any party may
file a reply brief with the Federal
Docket Management System and serve
on each other party not later than 35
days after the appeal brief has been
served on that party. If the party relies
on evidence contained in the record for
the reply, the party must specifically
refer to the pertinent evidence con-
tained in the record in the reply brief.

(1) Extension of time by agreement of
the parties. The parties may agree to
extend the time for filing a reply brief
with the consent of the FAA decision-
maker, who will serve a letter con-
firming the extension of time on each
party.

(2) Motion for extension. If the parties
do not agree to an extension of time for
filing a reply brief, a party desiring an
extension of time may file and serve a
motion for an extension and must serve
a copy of the motion on each party.
The FAA decisionmaker may grant an
extension if good cause for the exten-
sion is shown in the motion.

(f) Other briefs. The FAA decision-
maker may allow any person to submit
an amicus curiae brief in an appeal of
an initial decision. A party may not
file more than one appeal brief or reply
brief without permission of the FAA
decisionmaker. A party may file with
the Federal Docket Management Sys-
tem a motion for permission to file an
additional brief and must serve a copy
of the motion on each other party. The
party may not file the additional brief
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