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determining the hearing date. The ad-
ministrative law judge must give due 
regard to the convenience of the par-
ties, the location where the majority of 
the witnesses reside or work, and 
whether a scheduled air carrier serves 
the location. 

(c) Earlier hearing. With the consent 
of the administrative law judge, the 
parties may agree to hold the hearing 
on an earlier date than the date speci-
fied in the notice of hearing. 

(d) Space hearing consolidated with 
aviation hearing under 14 CFR part 13 
subpart G. With the consent of the ad-
ministrative law judge, the parties 
may agree to hold the hearing, or parts 
of the hearing, together with a hearing 
under 14 CFR part 13 subpart G if the 
cases involve some common issues of 
fact. If the hearings are consolidated, 
the administrative law judge may issue 
a consolidated initial decision covering 
both cases. The Administrator will 
serve as the FAA decisionmaker on ap-
peal for both cases and will issue a con-
solidated decision, with the Associate 
Administrator for Commercial Space 
Transportation serving as an advisor to 
the FAA decisionmaker. 

§ 406.149 Evidence. 
(a) General. A party is entitled to 

present the party’s case or defense by 
oral, documentary, or demonstrative 
evidence, to submit rebuttal evidence, 
and to conduct any cross-examination 
that may be required for a full and true 
disclosure of the facts. 

(b) Admissibility. A party may intro-
duce any oral, documentary, or demon-
strative evidence in support of the par-
ty’s case or defense. The administra-
tive law judge must admit any oral, 
documentary, or demonstrative evi-
dence introduced by a party but must 
exclude irrelevant, immaterial, or un-
duly repetitious evidence. 

(c) Hearsay evidence. Hearsay evi-
dence is admissible in proceedings gov-
erned by this subpart. The fact that 
evidence submitted by a party is hear-
say goes only to the weight of the evi-
dence and does not affect its admissi-
bility. 

§ 406.151 Standard of proof. 
The administrative law judge must 

issue an initial decision or must rule in 

a party’s favor only if the decision or 
ruling is supported by, and in accord-
ance with, the reliable, probative, and 
substantial evidence contained in the 
record. In order to prevail, the party 
with the burden of proof must prove 
the party’s case or defense by a prepon-
derance of reliable, probative, and sub-
stantial evidence. 

§ 406.153 Burden of proof. 
(a) Except in the case of an affirma-

tive defense, in a civil penalty adju-
dication the burden of proof is on the 
complainant. 

(b) Except as otherwise provided by 
statute or rule, the proponent of a mo-
tion, request, or order has the burden 
of proof. 

(c) A party who has asserted an af-
firmative defense has the burden of 
proving the affirmative defense. 

§ 406.155 Offer of proof. 
A party whose evidence has been ex-

cluded by a ruling of the administra-
tive law judge may offer the evidence 
for the record on appeal. 

§ 406.157 Expert or opinion witnesses. 
An employee of the FAA may not be 

called as an expert or opinion witness 
for any party other than the agency, in 
any proceeding governed by this part. 
An employee of a respondent may not 
be called as an expert or opinion wit-
ness for the complainant in any pro-
ceeding governed by this part to which 
the respondent is a party. 

§ 406.159 Subpoenas. 
(a) Request for subpoena. A party may 

obtain from the administrative law 
judge a subpoena to compel the attend-
ance of a witness at a deposition or 
hearing or to require the production of 
documents or tangible items. The ad-
ministrative law judge must deliver 
the subpoena, signed by the adminis-
trative law judge but otherwise in 
blank, to the party. The party must 
complete the subpoena, stating the 
title of the action and the date and 
time for the witness’ attendance or 
production of documents or items. The 
party who obtained the subpoena must 
serve the subpoena on the witness. 

(b) Motion to quash or modify the sub-
poena. A party, or any person upon 
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whom a subpoena has been served, may 
file a motion to quash or modify the 
subpoena at or before the time speci-
fied in the subpoena for compliance. 
The applicant must describe, in detail, 
the basis for the motion to quash or 
modify the subpoena including, but not 
limited to, a statement that the testi-
mony, document, or tangible evidence 
is not relevant to the proceeding, that 
the subpoena is not reasonably tailored 
to the scope of the proceeding, or that 
the subpoena is unreasonable and op-
pressive. A motion to quash or modify 
the subpoena will stay the effect of the 
subpoena pending a decision by the ad-
ministrative law judge on the motion. 

(c) Enforcement of subpoena. Upon a 
showing that a person has failed or re-
fused to comply with a subpoena, the 
Secretary may apply to the appro-
priate district court of the United 
States to seek enforcement of the sub-
poena in accordance with 49 U.S.C. 
70115(c). A party may request the Sec-
retary to seek such enforcement. 

§ 406.161 Witness fees. 
(a) General. Unless otherwise author-

ized by the administrative law judge, 
the party who applies for a subpoena to 
compel the attendance of a witness at 
a deposition or hearing, or the party at 
whose request a witness appears at a 
deposition or hearing, must pay the 
witness fees described in this section. 

(b) Amount. Except for an employee 
of the agency who appears at the direc-
tion of the agency, a witness who ap-
pears at a deposition or hearing is enti-
tled to the same fees and mileage ex-
penses as are paid to a witness in a 
court of the United States in com-
parable circumstances. 

§ 406.163 Record. 
(a) Exclusive record. The transcript of 

all testimony in the hearing; all exhib-
its received into evidence; the com-
plaint, answer, and amendments there-
to; all motions, applications, and re-
quests, and responses thereto; and all 
rulings constitute the exclusive record 
for decision of the proceedings and the 
basis for the issuance of any orders in 
the proceeding. 

(b) A person may keep the original 
document, data, or other evidence, 
with the consent of the administrative 

law judge, by substituting a legible 
copy for the record. 

§ 406.165 Argument before the admin-
istrative law judge. 

(a) Argument during the hearing. Dur-
ing the hearing, the administrative law 
judge must give the parties a reason-
able opportunity to present arguments 
on the record supporting or opposing 
motions, objections, and rulings if the 
parties request an opportunity for ar-
gument. The administrative law judge 
may request written arguments during 
the hearing if the administrative law 
judge finds that submission of written 
arguments would be reasonable. 

(b) Final oral argument. At the conclu-
sion of the hearing and before the ad-
ministrative law judge issues an initial 
decision in the proceedings, the parties 
are entitled to submit oral proposed 
findings of fact and conclusions of law, 
exceptions to rulings of the adminis-
trative law judge, and supporting argu-
ments for the findings, conclusions, or 
exceptions. At the conclusion of the 
hearing, a party may waive final oral 
argument. 

(c) Post-hearing briefs. The adminis-
trative law judge may request written 
post-hearing briefs before the adminis-
trative law judge issues an initial deci-
sion if the administrative law judge 
finds that submission of written briefs 
would be reasonable. If a party files a 
written post-hearing brief, the party 
must include proposed findings of fact 
and conclusions of law, exceptions to 
rulings of the administrative law 
judge, and supporting arguments for 
the findings, conclusions, or excep-
tions. The administrative law judge 
must give the parties a reasonable op-
portunity, not more than 30 days after 
receipt of the transcript, to prepare 
and submit the briefs. 

§ 406.167 Initial decision. 

(a) Contents. The administrative law 
judge must issue an initial decision at 
the conclusion of the hearing. In each 
oral or written decision, the adminis-
trative law judge must include findings 
of fact and conclusions of law, and the 
grounds supporting those findings and 
conclusions, upon all material issues of 
fact, the credibility of witnesses, the 
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