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(4) Preclude that portion of the testi-
mony of that party’s witnesses at the
hearing.

[Docket No. FAA-2001-8607, 66 FR 2180, Jan.
10, 2001, as amended at 72 FR 68477, Dec. 5,
2007]

§406.141 Motions.

(a) General. A party applying for an
order or ruling not specifically pro-
vided in this subpart must do so by mo-
tion. A party must comply with the re-
quirements of this section when filing
a motion for consideration by the ad-
ministrative law judge or the FAA de-
cisionmaker on appeal.

(b) Contents. A party must state the
relief sought by the motion and the
particular grounds supporting that re-
lief. If a party has evidence in support
of a motion, the party must attach any
evidence, including affidavits, to the
motion.

(c) Form and time. Except for oral mo-
tions heard on the record, a motion
made prior to the hearing must be in
writing. Unless otherwise agreed by the
parties or for good cause shown, a
party must file any prehearing motion
with the Federal Docket Management
System and serve each other party not
later than 30 days before the hearing.

(d) Answers to motions. Any party may
file and serve an answer, with affida-
vits or other evidence in support of the
answer, not later than 10 days after
service of a written motion on that
party. When a motion is made during a
hearing, the answer may be made at
the hearing on the record, orally or in
writing, within a reasonable time de-
termined by the administrative law
judge.

(e) Rulings on motions. The adminis-
trative law judge must rule on all mo-
tions as follows:

(1) Discovery motions. The administra-
tive law judge must resolve all pending
discovery motions not later than 10
days before the hearing.

(2) Prehearing motions. The adminis-
trative law judge must resolve all
pending prehearing motions not later
than 7 days before the hearing. If the
administrative law judge issues a rul-
ing or order orally, the administrative
law judge must serve a written copy of
the ruling or order, within 3 days, on
each party. In all other cases, the ad-
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ministrative law judge must issue rul-
ings and orders in writing and must
serve a copy of the ruling or order on
each party.

(3) Motions made during the hearing.
The administrative law judge may
issue rulings and orders on motions
made during the hearing orally. Oral
rulings or orders on motions must be
made on the record.

(f) Specific motions—(1) Complainant’s
motion to dismiss a request for a hearing
as prematurely filed. The complainant
may file a motion to dismiss a request
for a hearing as prematurely filed in-
stead of filing a complaint. If the mo-
tion is not granted, the complainant
must file the complaint and must serve
a copy of the complaint on each party
not later than 10 days after service of
the administrative law judge’s ruling
or order on the motion to dismiss. If
the motion to dismiss is granted and
the proceedings are terminated with-
out a hearing, the respondent may file
an appeal in accordance with §406.175.
If required by the decision on appeal,
the complainant must file a complaint
and must serve a copy of the complaint
on each party not later than 10 days
after service of the decision on appeal.

(2) Respondent’s motions instead of an
answer. A respondent may file one or
more of the following motions instead
of filing an answer. If the administra-
tive law judge denies the motion, the
respondent must file an answer not
later than 10 days after service of the
denial of the motion.

(1) Respondent’s motion to dismiss com-
plaint for failure to state a claim for
which a civil penalty may be imposed. A
respondent may file a motion to dis-
miss the complaint for failure to state
a claim for which a civil penalty may
be imposed instead of filing an answer.
The motion must show that the com-
plaint fails to state a violation of the
Act, a regulation issued under the Act,
or any term or condition of a license
issued or transferred under the Act.

(ii) Respondent’s motion to dismiss alle-
gations or complaint for staleness. In-
stead of filing an answer to the com-
plaint, a respondent may move to dis-
miss the complaint, or that part of the
complaint that alleges a violation that
occurred more than 5 years before an
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agency attorney issued a notice of pro-
posed civil penalty to the respondent,
as provided by 28 U.S.C. 2462.

(iii) Respondent’s motion for more defi-
nite statement. A respondent may file a
motion requesting a more definite
statement of the allegations contained
in the complaint instead of filing an
answer. The respondent must set forth,
in detail, the indefinite or uncertain
allegations contained in a complaint or
response to any pleading and must sub-
mit the details that the party believes
would make the allegation or response
definite and certain. If the administra-
tive law judge grants the motion, the
complainant must supply a more defi-
nite statement not later than 15 days
after service of the ruling granting the
motion. If the complainant fails to sup-
ply a more definite statement, the ad-
ministrative law judge must strike the
allegations in the complaint to which
the motion is directed. If the adminis-
trative law judge denies the motion,
the respondent must file an answer and
must serve a copy of the answer on
each party not later than 10 days after
service of the order of denial.

(38) Other motions to dismiss. A party
may file a motion to dismiss, speci-
fying the grounds for dismissal.

(4) Complainant’s motion for more defi-
nite statement. The complainant may
file a motion requesting a more defi-
nite statement if an answer fails to re-
spond clearly to the allegations in the
complaint. The complainant must set
forth, in detail, the indefinite or uncer-
tain allegations contained in the an-
swer and must submit the details that
the complainant believes would make
the allegation or response definite and
certain. If the administrative law judge
grants the motion, the respondent
must supply a more definite statement
not later than 15 days after service of
the ruling on the motion. If the re-
spondent fails to supply a more definite
statement, the administrative law
judge must strike those statements in
the answer to which the motion is di-
rected. An administrative law judge
shall treat a respondent’s failure to
supply a more definite statement as an
admission of unanswered allegations in
the complaint.

() Other motions for more definite
statement. A party may file a motion
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for more definite statement of any
pleading that requires or permits a re-
sponse under this subpart. A party
must set forth, in detail, each indefi-
nite or uncertain allegation contained
in a pleading or response and must sub-
mit the details that would make each
allegation definite and certain.

(6) Motion to strike. Any party may
make a motion to strike any insuffi-
cient allegation or defense, or any re-
dundant, immaterial, or irrelevant
matter in a pleading. A party must file
a motion to strike and must serve a
copy on each party before a response to
that pleading is required under this
subpart or, if a response is not re-
quired, not later than 10 days after
service of the pleading.

(7) Motion for decision. A party may
make a motion for decision, regarding
all or any part of the proceedings, at
any time before the administrative law
judge has issued an initial decision in
the proceedings. The administrative
law judge must grant a party’s motion
for decision if the pleadings, deposi-
tions, answers to interrogatories, ad-
missions, matters that the administra-
tive law judge has officially noticed, or
evidence introduced during the hearing
show that there is no genuine issue of
material fact and that the party mak-
ing the motion is entitled to a decision
as a matter of law. The party making
the motion for decision has the burden
of showing that there is no genuine
issue of material fact disputed by the
parties.

(8) Motion for disqualification. A party
may file a motion for disqualification.
A party may file the motion at any
time after the administrative law
judge has been assigned to the pro-
ceedings but must make the motion be-
fore the administrative law judge files
an initial decision in the proceedings.

(i) Motion and supporting affidavit. A
party must state the grounds for dis-
qualification, including, but not lim-
ited to, personal bias, pecuniary inter-
est, or other factors showing reason for
disqualification, in the motion for dis-
qualification. A party must submit an
affidavit with the motion for disquali-
fication that sets forth, in detail, the
matters alleged to constitute grounds
for disqualification.
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(ii) Answer. A party may respond to
the motion for disqualification not
later than 5 days after service of the
motion for disqualification.

(iii) Decision on motion for disqualifica-
tion. The administrative law judge
must issue a decision on the motion for
disqualification not later than 15 days
after the motion has been filed. If the
administrative law judge finds that the
motion for disqualification and sup-
porting affidavit show a basis for dis-
qualification, the administrative law
judge must withdraw from the pro-
ceedings immediately. If the adminis-
trative law judge finds that disquali-
fication is not warranted, the adminis-
trative law judge must deny the mo-
tion and state the grounds for the de-
nial on the record. If the administra-
tive law judge fails to rule on a party’s
motion for disqualification within 15
days after the motion has been filed,
the motion is granted.

[Docket No. FAA-2001-8607, 66 FR 2180, Jan.
10, 2001, as amended at 72 FR 68477, Dec. 5,
2007]

§406.143 Discovery.

(a) Initiation of discovery. Any party
may initiate discovery described in
this section, without the consent or ap-
proval of the administrative law judge,
at any time after a complaint has been
filed.

(b) Methods of discovery. The fol-
lowing methods of discovery are per-
mitted under this section: depositions
on oral examination or written ques-
tions of any person; written interrog-
atories directed to a party; requests for
production of documents or tangible
items to any person; and requests for
admission by a party. A party is not re-
quired to file written interrogatories
and responses, requests for production
of documents or tangible items and re-
sponses, and requests for admission and
responses with the Federal Docket
Management System or submit any of
them to the administrative law judge.
In the event of a discovery dispute, a
party must attach a copy of these doc-
uments in support of a motion filed
under this section.

(c) Service on the agency. A party
must serve each discovery request di-
rected to the agency or any agency em-
ployee with the agency attorney.
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(d) Time for response to discovery re-
quest. Unless otherwise directed by this
subpart or agreed by the parties, a
party must respond to a request for
discovery, including filing objections
to a request for discovery, not later
than 30 days after service of the re-
quest.

(e) Scope of discovery. Subject to the
limits on discovery set forth in para-
graph (f) of this section, a party may
discover any matter that is not privi-
leged and that is relevant to the sub-
ject matter of the proceeding. A party
may discover information that relates
to the claim or defense of any party in-
cluding the existence, description, na-
ture, custody, condition, and location
of any document or other tangible item
and the identity and location of any
person having knowledge of discover-
able matter. A party may discover
facts known, or opinions held, by an
expert who any other party expects to
call to testify at the hearing. A party
has no ground to object to a discovery
request on the basis that the informa-
tion sought would not be admissible at
the hearing if the information sought
during discovery is reasonably cal-
culated to lead to the discovery of ad-
missible evidence.

(f) Limiting discovery. The administra-
tive law judge must limit the fre-
quency and extent of discovery per-
mitted by this section if a party shows
that—

(1) The information requested is cu-
mulative or repetitious;

(2) The information requested can be
obtained from another less burdensome
and more convenient source;

(3) The party requesting the informa-
tion has had ample opportunity to ob-
tain the information through other dis-
covery methods permitted under this
section; or

(4) The method or scope of discovery
requested by the party is unduly bur-
densome or expensive.

(g) Confidentiality order. A party or
person who has received a discovery re-
quest for information that is related to
a trade secret, confidential or sensitive
material, competitive or commercial
information, proprietary data, or infor-
mation on research and development,
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