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(9) Additional clause. Unless the arti-
cles covered by the agreement are in
fact intended to be distributed to pri-
vate persons or entities (e.g., sporting
firearms for commercial resale, cryp-
tographic devices and software for fi-
nancial and business applications), the
following clause must be included in
all warehousing and distribution agree-
ments: ‘‘Sales or other transfers of the
licensed article shall be limited to gov-
ernments of the countries in the dis-
tribution territory and to private enti-
ties seeking to procure the licensed ar-
ticle pursuant to a contract with a gov-
ernment within the distribution terri-
tory, unless the prior written approval
of the U.S. Department of State is ob-
tained.’’

(d) Special clauses for agreements relat-
ing to significant military equipment.
With respect to agreements for the
warehousing and distribution of signifi-
cant military equipment, the following
additional provisions must be included
in the agreement:

(1) A completed nontransfer and use
certificate (DSP–83) must be executed
by the foreign end-user and submitted
to the U.S. Department of State before
any transfer may take place.

(2) The prior written approval of the
U.S. Department of State must be ob-
tained before entering into a commit-
ment for the transfer of the licensed
article by sale or otherwise to any per-
son or government outside the ap-
proved distribution territory.

(e) Transmittal Letters. Requests for
approval of warehousing and distribu-
tion agreements with foreign persons
must be made by letter. The original
letter and seven copies of the letter
and seven copies of the proposed agree-
ment shall be submitted to the Office
of Defense Trade Controls. The letter
shall contain:

(1) A statement giving the appli-
cant’s Defense Trade Controls registra-
tion number.

(2) A statement identifying the for-
eign party to the agreement.

(3) A statement identifying the de-
fense articles to be distributed under
the agreement.

(4) A statement identifying any U.S.
Government contract under which the
equipment may have been generated,
improved, developed or supplied to the

U.S. Government, and whether the
equipment was derived from any bid or
other proposal to the U.S. Government.

(5) A statement that no classified de-
fense articles or classified technical
data are involved.

(6) A statement identifying any pat-
ent application which discloses any of
the subject matter of the equipment or
related technical data covered by an
invention secrecy order issued by the
U.S. Patent and Trademark Office.

(f) Required clauses. The following
statements must be made in the letter
of transmittal:

(1) ‘‘If the agreement is approved by
the Department of State, such approval
will not be construed by (applicant) as
passing on the legality of the agree-
ment from the standpoint of antitrust
laws or other applicable statutes, nor
will (the applicant) construe the De-
partment’s approval as constituting ei-
ther approval or disapproval of any of
the business terms or conditions be-
tween the parties to the agreement.’’

(2) ‘‘The (applicant) will not permit
the proposed agreement to enter into
force until it has been approved by the
Department of State.’’

(3) ‘‘(Applicant) will furnish the De-
partment of State with one copy of the
signed agreement (or amendment
thereto) within 30 days from the date
that the agreement is concluded, and
will inform the Department of its ter-
mination not less than 30 days prior to
expiration. If a decision is made not to
conclude the proposed agreement, (ap-
plicant) will so inform the Department
within 60 days.’’

§ 124.15 Special Export Controls for
Defense Articles and Defense Serv-
ices Controlled under Category XV:
Space Systems and Space Launches.

(a) The export of any satellite or re-
lated item (see § 121.1, Category XV(a)
and (e)) or any defense service con-
trolled by this subchapter associated
with the launch in, or by nationals of,
a country that is not a member of the
North Atlantic Treaty Organization or
a major non-NATO ally of the United
States always requires special exports
controls, in addition to other export
controls required by this subchapter,
as follows:
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(1) All licenses and other requests for
approval require a technology transfer
control plan (TTCP) approved by the
Department of Defense and an
encryption technology control plan ap-
proved by the National Security Agen-
cy. Drafts reflecting advance discus-
sions with both agencies must accom-
pany submission of the license applica-
tion or proposed technical assistance
agreement, and the letter of trans-
mittal required in § 124.12 must identify
the U.S. Government officials familiar
with the preparation of the draft
TTCPs. The TTCP must require any
U.S. person or entity involved in the
export to notify the Department of De-
fense in advance of all meetings and
interactions with any foreign person or
entity that is a party to the export and
require such U.S. person or entity to
certify that it has complied with this
notification requirement within 30
days after launch.

(2) The U.S. person must make ar-
rangements with the Department of
Defense for monitoring. The costs of
such monitoring services must be fully
reimbursed to the Department of De-
fense by the U.S. person receiving such
services. The letter of transmittal re-
quired under § 124.12 must also state
that such reimbursement arrange-
ments have been made with the De-
partment of Defense and identify the
specific Department of Defense official
with whom these arrangements have
been made. As required by Public Law
105–261, such monitoring will cover, but
not be limited to—

(i) Technical discussions and activi-
ties, including the design, develop-
ment, operation, maintenance, modi-
fication, and repair of satellites, sat-
ellite components, missiles, other
equipment, launch facilities, and
launch vehicles;

(ii) Satellite processing and launch
activities, including launch prepara-
tion, satellite transportation, integra-
tion of the satellite with the launch ve-
hicle, testing and checkout prior to
launch, satellite launch, and return of
equipment to the United States;

(iii) Activities relating to launch
failure, delay, or cancellation, includ-
ing post-launch failure investigations
or analyses with regard to either the
launcher or the satellite; and

(iv) All other aspects of the launch.
(b) Mandatory licenses for launch

failure (crash) investigations or anal-
yses: In the event of a failure of a
launch from a foreign country (includ-
ing a post liftoff failure to reach proper
orbit)—

(1) The activities of U.S. persons or
entities in connection with any subse-
quent investigation or analysis of the
failure continue to be subject to the
controls established under section 38 of
the Arms Export Control Act, includ-
ing the requirements under this sub-
chapter for express approval prior to
participation in such investigations or
analyses, regardless of whether a li-
cense was issued under this subchapter
for the initial export of the satellite or
satellite component;

(2) Officials of the Department of De-
fense must monitor all activities asso-
ciated with the investigation or anal-
yses to insure against unauthorized
transfer of technical data or services
and U.S. persons must follow the proce-
dures set forth in paragraphs (a)(1) and
(a)(2) of this Category.

(c) Although Public Law 105–261 does
not require the application of special
export controls for the launch of U.S.-
origin satellites and components from
or by nationals of countries that are
members of NATO or major non-NATO
allies, such export controls may none-
theless be applied, in addition to any
other export controls required under
this subchapter, as appropriate in fur-
therance of the security and foreign
policy of the United States. Further,
the export of any article or defense
service controlled under this sub-
chapter to any destination may also re-
quire that the special export controls
identified in paragraphs (a)(1) and (a)(2)
of this category be applied in further-
ance of the security and foreign policy
of the United States.

(d) Mandatory licenses for exports to
insurance providers and underwriters:
None of the exemptions or sub-licens-
ing provisions available in this sub-
chapter may be used for the export of
technical data in order to obtain or
satisfy insurance requirements. Such
exports are always subject to the prior
approval and re-transfer requirements
of sections 3 and 38 of the Arms Export
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Control Act, as applied by relevant pro-
visions of this subchapter.

[64 FR 13681, Mar. 22, 1999]

PART 125—LICENSES FOR THE EX-
PORT OF TECHNICAL DATA AND
CLASSIFIED DEFENSE ARTICLES

Sec.
125.1 Exports subject to this part.
125.2 Exports of unclassified technical data.
125.3 Exports of classified technical data

and classified defense articles.
125.4 Exemptions of general applicability.
125.5 Exemptions for plant visits.
125.6 Certification requirements for exemp-

tions.
125.7 Procedures for the export of classified

technical data and other classified de-
fense articles.

125.8 Filing of licenses for exports of unclas-
sified technical data.

125.9 Filing of licenses and other authoriza-
tions for exports of classified technical
data and classified defense articles.

AUTHORITY: Sections 2 and 38, Pub. L. 90–
629, 90 Stat. 744 (22 U.S.C. 2752, 2778); E.O.
11958, 42 FR 4311, 3 CFR, 1977 Comp. p.79; 22
U.S.C. 2658.

SOURCE: 58 FR 39310, July 22, 1993, unless
otherwise noted.

§ 125.1 Exports subject to this part.
(a) The controls of this part apply to

the export of technical data and the ex-
port of classified defense articles. In-
formation which is in the public do-
main (see § 120.11 of this subchapter and
§ 125.4(b)(13)) is not subject to the con-
trols of this subchapter.

(b) A license for the export of tech-
nical data and the exemptions in § 125.4
may not be used for foreign production
purposes or for technical assistance un-
less the approval of the Office of De-
fense Trade Controls has been ob-
tained. Such approval is generally pro-
vided only pursuant to the procedures
specified in part 124 of this subchapter.

(c) Technical data authorized for ex-
port may not be reexported, trans-
ferred or diverted from the country of
ultimate end-use or from the author-
ized foreign end-user (as designated in
the license or approval for export) or
disclosed to a national of another coun-
try without the prior written approval
of the Office of Defense Trade Controls.

(d) The controls of this part apply to
the exports referred to in paragraph (a)

of this section regardless of whether
the person who intends to export the
technical data produces or manufac-
tures defense articles if the technical
data is determined by the Office of De-
fense Trade Controls to be subject to
the controls of this subchapter.

(e) The provisions of this subchapter
do not apply to technical data related
to articles in Category VI(e) and Cat-
egory XVI. The export of such data is
controlled by the Department of En-
ergy and the Nuclear Regulatory Com-
mission pursuant to the Atomic En-
ergy Act of 1954, as amended, and the
Nuclear Non-Proliferation Act of 1978.

§ 125.2 Exports of unclassified tech-
nical data.

(a) A license (DSP–5) is required for
the export of unclassified technical
data unless the export is exempt from
the licensing requirements of this sub-
chapter. In the case of a plant visit, de-
tails of the proposed discussions must
be transmitted to the Office of Defense
Trade Controls for an appraisal of the
technical data. Seven copies of the
technical data or the details of the dis-
cussion must be provided.

(b) Patents. A license issued by the
Office of Defense Trade Controls is re-
quired for the export of technical data
whenever the data exceeds that which
is used to support a domestic filing of
a patent application or to support a
foreign filing of a patent application
whenever no domestic application has
been filed. Requests for the filing of
patent applications in a foreign coun-
try, and requests for the filing of
amendments, modifications or supple-
ments to such patents, should follow
the regulations of the U.S. Patent and
Trademark Office in accordance with
37 CFR part 5. The export of technical
data to support the filing and proc-
essing of patent applications in foreign
countries is subject to regulations
issued by the U.S. Patent and Trade-
mark Office pursuant to 35 U.S.C. 184.

(c) Disclosures. Unless otherwise ex-
pressly exempted in this subchapter, a
license is required for the oral, visual
or documentary disclosure of technical
data by U.S. persons to foreign persons.
A license is required regardless of the
manner in which the technical data is
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