§124.10

(b) Special clause for agreements relat-
ing to significant military equipment.
With respect to an agreement for the
production of significant military

equipment, the following additional
provisions must be included in the
agreement:

(1) ““A completed nontransfer and use
certificate (DSP-83) must be executed
by the foreign end-user and submitted
to the Department of State of the
United States before any transfer may
take place.”

(2) ““The prior written approval of the
U.S. Government must be obtained be-
fore entering into a commitment for
the transfer of the licensed article by
sale or otherwise to any person or gov-
ernment outside of the approved sales
territory.”

§124.10 Nontransfer and wuse assur-
ances.

(a) Types of agreements requiring assur-
ances. With respect to any manufac-
turing license agreement or technical
assistance agreement which relates to
significant military equipment or clas-
sified defense articles, including classi-
fied technical data, a Nontransfer and
Use Certificate (Form DSP-83) (see
§123.10 of this subchapter) signed by
the applicant and the foreign party
must be submitted to the Office of De-
fense Trade Controls. With respect to
all agreements involving classified ar-
ticles, including classified technical
data, an authorized representative of
the foreign government must sign the
DSP-83 (or provide the same assur-
ances in the form of a diplomatic note),
unless the Office of Defense Trade Con-
trols has granted an exception to this
requirement. The Office of Defense
Trade controls may require that a
DSP-83 be provided in conjunction with
an agreement that does not relate to
significant military equipment or clas-
sified defense articles. The Office of De-
fense Trade Controls may also require
with respect to any agreement that an
appropriate authority of the foreign
party’s government also sign the DSP-
83 (or provide the same assurances in
the form of a diplomatic note).

(b) Timing of submission of assurances.
Submission of a Form DSP-83 and/or
diplomatic note must occur as follows:
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(1) Agreements which have been
signed by all parties before being sub-
mitted to the Office of Defense Trade
Controls may only be submitted along
with any required DSP-83 and/or diplo-
matic note.

(2) If an agreement has not been
signed by all parties before being sub-
mitted, the required DSP-83 and/or dip-
lomatic note must be submitted along
with the signed agreement.

NOTE: In no case may a transfer occur be-
fore a required DSP-83 and/or diplomatic
note has been submitted to the Office of De-
fense Trade Controls.

[59 FR 29951, June 10, 1994]

§124.11 Certification to Congress for
agreements.

Regardless of dollar value, a Tech-
nical Assistance Agreement or a Manu-
facturing License Agreement that in-
volves the manufacture abroad of any
item of significant military equipment
(as defined in §120.7 of this subchapter)
shall be certified to Congress by the
Department as required by 22 U.S.C.
2776(d). Additionally, any technical as-
sistance agreement or manufacturing
license agreement providing for the ex-
port of major defense equipment, as de-
fined in §120.8, sold under a contract in
the amount of $14 million or more, or
of defense articles or defense services
sold under a contract in the amount of
$560 million or more, shall be certified
to Congress by the Department as re-
quired by 22 U.S.C. 2776(c)(1). The Office
of Defense Trade Controls will not ap-
prove agreements requiring Congres-
sional notification unless Congress has
not enacted a joint resolution prohib-
iting the agreement and:

(a) In the case of an agreement for or
in a country which is a member of the
North Atlantic Treaty Organization or
Australia, Japan, or New Zealand, at
least 15 calendar days have elapsed
since receipt by the Congress of the
certification required by 22 U.S.C.
2776(d); or

(b) In the case of an agreement for or
in any other country, at least 30 cal-
endar days have elapsed since receipt
by the Congress of the certification re-
quired by 22 U.S.C. 2776(d).

[62 FR 67276, Dec. 24, 1997]

458



