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or affirm, the application before the 
consular officer; or 

(7) The application otherwise fails to 
meet specific requirements of law or 
regulations for reasons for which the 
alien is responsible. 

(b) Reconsideration of refusals. A re-
fusal of a visa application under para-
graph (a)(1) of this section does not bar 
reconsideration of the application upon 
compliance by the applicant with the 
requirements of INA and the imple-
menting regulations or consideration 
of a subsequent application submitted 
by the same applicant. 

[56 FR 30422, July 2, 1991, as amended at 61 
FR 1835, Jan. 24, 1996. Redesignated at 61 FR 
59184, Nov. 21, 1996]

§ 40.202 Certain former exchange visi-
tors. 

An alien who was admitted into the 
United States as an exchange visitor, 
or who acquired such status after ad-
mission, and who is within the purview 
of INA 212(e) as amended by the Act of 
April 7, 1970, (84 Stat. 116) and by the 
Act of October 12, 1976, (90 Stat. 2301), 
is not eligible to apply for or receive an 
immigrant visa or a nonimmigrant visa 
under INA 101(a)(15) (H), (K), or (L), 
notwithstanding the approval of a peti-
tion on the alien’s behalf, unless: 

(a) It has been established that the 
alien has resided and has been phys-
ically present in the country of the 
alien’s nationality or last residence for 
an aggregate of at least 2 years fol-
lowing the termination of the alien’s 
exchange visitor status as required by 
INA 212(e), or 

(b) The foreign residence requirement 
of INA 212(e) has been waived by the 
Attorney General in the alien’s behalf.

§ 40.203 Alien entitled to A, E, or G 
nonimmigrant classification. 

An alien entitled to nonimmigrant 
classification under INA 101(a)(15) (A), 
(E), or (G) who is applying for an immi-
grant visa and who intends to continue 
the activities required for such non-
immigrant classification in the United 
States is not eligible to receive an im-
migrant visa until the alien executes a 
written waiver of all rights, privileges, 
exemptions and immunities which 
would accrue by reason of such occupa-
tional status.

§ 40.204 [Reserved]

§ 40.205 Applicant for immigrant visa 
under INA 203(c). 

An alien shall be ineligible to receive 
a visa under INA 203(c) if the alien does 
not have a high school education or its 
equivalent, as defined in 22 CFR 
42.33(a)(2), or does not have, within the 
five years preceding the date of appli-
cation for such visa, at least two years 
of work experience in an occupation 
which requires at least two years of 
training or experience. 

[59 FR 55045, Nov. 3, 1994. Redesignated at 61 
FR 59184, Nov. 21, 1996]

§ 40.206 Frivolous applications. [Re-
served]

§§ 40.207–40.210 [Reserved]

Subpart M—Waiver of Ground of 
Ineligibility

SOURCE: 56 FR 30422, July 2, 1991, unless 
otherwise noted. Redesignated at 61 FR 59184, 
Nov. 21, 1996]

§ 40.301 Waiver for ineligible non-
immigrants under INA 212(d)(3)(A). 

(a) Report or recommendation to De-
partment. Except as provided in para-
graph (b) of this section, consular offi-
cers may, upon their own initiative, 
and shall, upon the request of the Sec-
retary of State or upon the request of 
the alien, submit a report to the De-
partment for possible transmission to 
the Attorney General pursuant to the 
provisions of INA 212(d)(3)(A) in the 
case of an alien who is classifiable as a 
nonimmigrant but who is known or be-
lieved by the consular officer to be in-
eligible to receive a nonimmigrant visa 
under the provisions of INA 212(a), 
other than INA 212(a) (3)(A), (3)(C) or 
(3)(E). 

(b) Recommendation to designated INS 
officer abroad. A consular officer may, 
in certain categories defined by the 
Secretary of State, recommend di-
rectly to designated INS officers that 
the temporary admission of an alien in-
eligible to receive a visa be authorized 
under INA 212(d)(3)(A). 

(c) Attorney General may impose condi-
tions. When the Attorney General au-
thorizes the temporary admission of an 
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ineligible alien as a nonimmigrant and 
the consular officer is so informed, the 
consular officer may proceed with the 
issuance of a nonimmigrant visa to the 
alien, subject to the conditions, if any, 
imposed by the Attorney General.

PART 41—VISAS: DOCUMENTATION 
OF NONIMMIGRANTS UNDER THE 
IMMIGRATION AND NATION-
ALITY ACT, AS AMENDED

Subpart A—Passport and Visas Not 
Required for Certain Nonimmigrants

Sec.
41.1 Exemption by law or treaty from pass-

port and visa requirements. 
41.2 Waiver by Secretary of State and At-

torney General of passport and/or visa re-
quirements for certain categories of non-
immigrants. 

41.3 Waiver by joint action of consular and 
immigration officers of passport and/or 
visa requirements.

Subpart B—Classification of Nonimmigrants

41.11 Entitlement to nonimmigrant status. 
41.12 Classification symbols.

Subpart C—Foreign Government Officials

41.21 Foreign Officials—General. 
41.22 Officials of foreign governments. 
41.23 Accredited officials in transit. 
41.24 International organization aliens. 
41.25 NATO representatives, officials, and 

employees. 
41.26 Diplomatic visas. 
41.27 Official visas.

Subpart D—Temporary Visitors

41.31 Temporary visitors for business or 
pleasure. 

41.32 Nonresident alien Mexican border 
crossing identification cards; combined 
border crossing identification cards and 
B–1/B–2 visitor visa. 

41.33 Nonresident alien Canadian border 
crossing identification card (BCC).

Subpart E—Crewman and Crew-List Visas

41.41 Crewmen. 
41.42 Crew-list visas.

Subpart F—Business and Media Visas

41.51 Treaty trader or treaty investor. 
41.52 Information media representative. 
41.53 Temporary workers and trainees. 
41.54 Intracompany transferees (executives, 

managers, and specialists). 
41.55 Aliens with extraordinary ability. 

41.56 Athletes, artists and entertainers. 
41.57 International cultural exchange visi-

tors and visitors under the Irish Peace 
Process Cultural and Training Program 
Act (IPPCTPA). 

41.58 Aliens in religious occupations. 
41.59 Professionals under the North Amer-

ican Free Trade Agreement.

Subpart G—Students and Exchange 
Visitors

41.61 Students—academic and nonacademic. 
41.62 Exchange visitors. 
41.63 Two-year home-country physical pres-

ence requirement.

Subpart H—Transit Aliens

41.71 Transit aliens.

Subpart I—Fiance(e)s and Other 
Nonimmigrants

41.81 Fiancé or spouse of a U.S. citizen and 
derivative children. 

41.82 Certain parents and children of section 
101(a)(27)(I) special immigrants. [Re-
served] 

41.83 Certain witnesses and informants. 
41.84 Victims of trafficking in persons. 
41.86 Certain spouses and children of lawful 

permanent resident aliens.

Subpart J—Application for Nonimmigrant 
Visa

41.101 Place of application. 
41.102 Personal appearance of applicant. 
41.103 Filing an application and Form OF–

156. 
41.104 Passport requirements. 
41.105 Supporting documents and 

fingerprinting. 
41.106 Processing. 
41.107 Visa fees. 
41.108 Medical examination.

Subpart K—Issuance of Nonimmigrant Visa

41.111 Authority to issue visa. 
41.112 Validity of visa. 
41.113 Procedures in issuing visas.

Subpart L—Refusals and Revocations

41.121 Refusal of individual visas. 
41.122 Revocation of visas.

AUTHORITY: 8 U.S.C. 1104; Pub. L. 105–277, 
112 Stat. 2681–795 through 2681–801.

SOURCE: 52 FR 42597, Nov. 5, 1987, unless 
otherwise noted.
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