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for a visa for 10 years following depar-
ture from the United States. 

(c) Waiver. If a visa applicant is inad-
missible under paragraph (a) or (b) of 
this section but appears to the con-
sular officer to meet the prerequisites 
for seeking the benefits of INA 
212(a)(9)(B)(v), the alien shall be in-
formed of the procedure for applying to 
INS for relief under that provision of 
law. 

[62 FR 67568, Dec. 29, 1997]

§ 40.93 Aliens unlawfully present after 
previous immigration violation. 

An alien described in INA 
212(a)(9)(C)(i) is permanently ineligible 
for a visa unless the Attorney General 
consents to the alien’s application for 
readmission not less than 10 years fol-
lowing the alien’s last departure from 
the United States. Such application for 
readmission shall be made prior to the 
alien’s reembarkation at a place out-
side the United States. 

[62 FR 67568, Dec. 29, 1997]

§§ 40.94–40.99 [Reserved]

Subpart K—Miscellaneous

SOURCE: 56 FR 30422, July 2, 1991, unless 
otherwise noted. Redesignated at 61 FR 59184, 
Nov. 21, 1996.

§ 40.101 Practicing polygamists. 

An immigrant alien shall be ineli-
gible under INA 212(a)(9)(A) only if the 
alien is coming to the United States to 
practice polygamy.

§ 40.102 Guardian required to accom-
pany excluded alien. 

INA 212(a)(9)(B) is not applicable at 
the time of visa application.

§ 40.103 International child abduction. 

An alien who would otherwise be in-
eligible under INA 212(a)(9)(C)(i) shall 
not be ineligible under such paragraph 
if the U.S. citizen child in question is 
physically located in a foreign state 
which is party to the Hague Conven-
tion on the Civil Aspects of Inter-
national Child Abduction. 

[61 FR 1833, Jan. 24, 1996]

§ 40.104 Unlawful voters. 
An alien who at any time has voted 

in violation of any Federal, State, or 
local constitutional provision, statute, 
ordinance or regulation is ineligible for 
a visa under INA 212(a)(10)(D). 

[62 FR 67568, Dec. 29, 1997]

§ 40.105 Former citizens who re-
nounced citizenship to avoid tax-
ation. 

An alien who is a former citizen of 
the United States, who on or after Sep-
tember 30, 1996, has officially re-
nounced United States citizenship and 
who has been determined by the Attor-
ney General to have renounced citizen-
ship to avoid United States taxation, is 
ineligible for a visa under INA 
212(a)(10)(E). 

[62 FR 67568, Dec. 29, 1997]

§§ 40.106–40.110 [Reserved]

Subpart L—Failure to Comply with 
INA

SOURCE: 56 FR 30422, July 2, 1991, unless 
otherwise noted. Redesignated at 61 FR 59184, 
Nov. 21, 1996.

§ 40.201 Failure of application to com-
ply with INA. 

(a) Refusal under INA 221(g). The con-
sular officer shall refuse an alien’s visa 
application under INA 221(g)(2) as fail-
ing to comply with the provisions of 
INA or the implementing regulations 
if: 

(1) The applicant fails to furnish in-
formation as required by law or regula-
tions; 

(2) The application contains a false or 
incorrect statement other than one 
which would constitute a ground of in-
eligibility under INA 212(a)(6)(C); 

(3) The application is not supported 
by the documents required by law or 
regulations; 

(4) The applicant refuses to be 
fingerprinted as required by regula-
tions; 

(5) The necessary fee is not paid for 
the issuance of the visa or, in the case 
of an immigrant visa, for the applica-
tion therefor; 

(6) In the case of an immigrant visa 
application, the alien fails to swear to, 
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or affirm, the application before the 
consular officer; or 

(7) The application otherwise fails to 
meet specific requirements of law or 
regulations for reasons for which the 
alien is responsible. 

(b) Reconsideration of refusals. A re-
fusal of a visa application under para-
graph (a)(1) of this section does not bar 
reconsideration of the application upon 
compliance by the applicant with the 
requirements of INA and the imple-
menting regulations or consideration 
of a subsequent application submitted 
by the same applicant. 

[56 FR 30422, July 2, 1991, as amended at 61 
FR 1835, Jan. 24, 1996. Redesignated at 61 FR 
59184, Nov. 21, 1996]

§ 40.202 Certain former exchange visi-
tors. 

An alien who was admitted into the 
United States as an exchange visitor, 
or who acquired such status after ad-
mission, and who is within the purview 
of INA 212(e) as amended by the Act of 
April 7, 1970, (84 Stat. 116) and by the 
Act of October 12, 1976, (90 Stat. 2301), 
is not eligible to apply for or receive an 
immigrant visa or a nonimmigrant visa 
under INA 101(a)(15) (H), (K), or (L), 
notwithstanding the approval of a peti-
tion on the alien’s behalf, unless: 

(a) It has been established that the 
alien has resided and has been phys-
ically present in the country of the 
alien’s nationality or last residence for 
an aggregate of at least 2 years fol-
lowing the termination of the alien’s 
exchange visitor status as required by 
INA 212(e), or 

(b) The foreign residence requirement 
of INA 212(e) has been waived by the 
Attorney General in the alien’s behalf.

§ 40.203 Alien entitled to A, E, or G 
nonimmigrant classification. 

An alien entitled to nonimmigrant 
classification under INA 101(a)(15) (A), 
(E), or (G) who is applying for an immi-
grant visa and who intends to continue 
the activities required for such non-
immigrant classification in the United 
States is not eligible to receive an im-
migrant visa until the alien executes a 
written waiver of all rights, privileges, 
exemptions and immunities which 
would accrue by reason of such occupa-
tional status.

§ 40.204 [Reserved]

§ 40.205 Applicant for immigrant visa 
under INA 203(c). 

An alien shall be ineligible to receive 
a visa under INA 203(c) if the alien does 
not have a high school education or its 
equivalent, as defined in 22 CFR 
42.33(a)(2), or does not have, within the 
five years preceding the date of appli-
cation for such visa, at least two years 
of work experience in an occupation 
which requires at least two years of 
training or experience. 

[59 FR 55045, Nov. 3, 1994. Redesignated at 61 
FR 59184, Nov. 21, 1996]

§ 40.206 Frivolous applications. [Re-
served]

§§ 40.207–40.210 [Reserved]

Subpart M—Waiver of Ground of 
Ineligibility

SOURCE: 56 FR 30422, July 2, 1991, unless 
otherwise noted. Redesignated at 61 FR 59184, 
Nov. 21, 1996]

§ 40.301 Waiver for ineligible non-
immigrants under INA 212(d)(3)(A). 

(a) Report or recommendation to De-
partment. Except as provided in para-
graph (b) of this section, consular offi-
cers may, upon their own initiative, 
and shall, upon the request of the Sec-
retary of State or upon the request of 
the alien, submit a report to the De-
partment for possible transmission to 
the Attorney General pursuant to the 
provisions of INA 212(d)(3)(A) in the 
case of an alien who is classifiable as a 
nonimmigrant but who is known or be-
lieved by the consular officer to be in-
eligible to receive a nonimmigrant visa 
under the provisions of INA 212(a), 
other than INA 212(a) (3)(A), (3)(C) or 
(3)(E). 

(b) Recommendation to designated INS 
officer abroad. A consular officer may, 
in certain categories defined by the 
Secretary of State, recommend di-
rectly to designated INS officers that 
the temporary admission of an alien in-
eligible to receive a visa be authorized 
under INA 212(d)(3)(A). 

(c) Attorney General may impose condi-
tions. When the Attorney General au-
thorizes the temporary admission of an 
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