© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

I N THE SUPREME COURT OF THE UNI TED STATES

e &
CRYSTAL M FERGUSON, ET AL.,
Petitioners
V. : No. 99-936
CITY OF CHARLESTON, ET AL.
e &

Washi ngton, D.C.
Wednesday, Cctober 4, 2000
The above-entitled matter came on for oral
argunent before the Suprene Court of the United States at
10: 03 a. m
APPEARANCES:
PRI SCILLA J. SMTH, ESQ, Baltinore, Maryland; on behalf
of the Petitioners.

ROBERT H. HOOD, ESQ , Charleston, South Carolina; on

behal f of the Respondents.



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

CONTENTS

ORAL ARGUMENT OF
PRI SCI LLA J. SM TH, ESQ

On behal f of the Petitioners
ORAL ARGUMENT OF
ROBERT H. HOOD, ESQ

On behal f of the Respondents
REBUTTAL ARGUVMENT OF
PRI SCI LLA J. SM TH, ESQ

On behal f of the Petitioners

PAGE

30

54



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

PROCEEDI NGS
(10: 03 a.m)

CHI EF JUSTI CE REHNQUI ST: W' || hear argunent
now i n Nunber 99-936, Crystal Ferguson v. The City of
Char | est on.

Ms. Smith.

ORAL ARGUMENT OF PRI SCILLA J. SM TH
ON BEHALF OF THE PETI TI ONERS

M5. SMTH. M. Chief Justice, and may it please
t he Court:

Thi s case involves pregnant wonen who sought
nmedi cal care at a public hospital and who then were
searched by their doctors for evidence of crines and
arrested, seven of themright out of their hospital beds.
The speci al needs exception does not apply to this case to
excuse the lack of warrants for three reasons.

First, unlike every other special needs case,
the threat of |aw enforcement, the use of arrest as
| everage was the key element of the policy. It was, in
t he respondent's own words, what made the policy
effective.

Second, the searches were conducted here in the
context of the private, physician-patient relationship and
t hus there was no di m ni shed expectation of privacy,
agai n, unlike the other special needs cases.
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And finally, the defendants here skirted the
war rant and probabl e cause requirenents w thout
denonstrating inpracticability.

QUESTION: Ms. Smith, with respect to the first
of your reasons you point out that it is quite true, in a
sense, that the | aw enforcenent conponent of the whol e
schenme was necessary for success. | think success as
you're using it is success in getting people into the drug
treatment, the counseling program and finishing whatever
course of counseling there is, and | understand that.

But isn't there a special need, independent of
that, in the sense that the treating physicians need to
know -- regardl ess of whether anyone takes counseling or
not they sinply need to know whether there is drug use
i nvol ved, because that affects the risks to the nother and
the risks to the fetus, and those are the things that they
need to provide for.

So ny question is, even if we assuned there were
no | aw enforcenent conponent and there were no counseling
schenme, wouldn't they have a special need to know and, in
fact, didn't they denonstrate that before the | aw
enf orcenment conponent was even added to the m x?

M5. SMTH If there were no | aw enforcenent
schene there would be a search that was being done, but it
woul d be a search that was only done for nedical purposes,

4
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Your Honor, and therefore, as it was before the policy
was - -

QUESTION: Right. Right. Yes.

M5. SMTH. -- inplenented, right, and therefore
it would have been consented to, because there was consent
to treatnent in that context.

But as soon as they incorporated a crim nal
sanction and nmade the policy what it was, they had to
conply with the Fourth Amendnent, and what the warrant --

QUESTION: Well, they had no -- I'Il grant you
that the treating physicians had no special need, | guess,
to get people into drug treatnment prograns, necessarily,
but they did have a special need to discover the facts
and, in fact, to get the evidence that ultimtely was
turned over to the police. That is correct, isn't it?

M5. SMTH. I n sone cases there may have been a
need to do nedical testing. |In sonme cases --

QUESTION: Well, didn't they do it -- nmaybe |I'm
wong. Didn't they do it routinely?

M5. SMTH. They did nedical testing prior to
the policy for about 3 to 6 nonths, Your Honor. They had
just started to do testing --

QUESTI ON: Ckay.

M5. SMTH. -- pursuant to a |listed protocol.

As soon as they adopted the policy they -- 3

5
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nmont hs | ater, approximtely, they expanded the protocol in
order to find nore people and really what this policy was
about was using arrest as |leverage, and they've admtted
that in their brief.

QUESTI ON: Suppose they had reasons --

M5. SMTH  Yes.

QUESTION: -- to have arrests.

M5. SMTH.  Mm hnmm

QUESTION:  They had turned this information over
to the Social Services Departnent --

M5. SMTH.  Mm hnmm

QUESTION: -- to the people who act as
counselors to wonen who are receiving public assistance.
Whul d t hat have invol ved any Fourth Anendnent violation in
your Vi ew?

M5. SMTH | don't believe it would have been a
vi ol ation, Your Honor, if they were testing for nedical
pur poses and di scovered evi dence of drug use during
pregnancy. At that point they have sone |evel of
i ndi vi dual i zed suspicion and reporting to DSS, as they
did, for every other substance, for heroin, for
nmet hanphet am nes -- they didn't report any of those to the
police. Reporting those to DSS may neet sone kind of
reasonabl e ground st andard.

QUESTION:  What is DSS, please?

6
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M5. SMTH. |I'msorry, Your Honor. [It's the
Department of Social Services, to the civil child abuse
authorities.

QUESTI O\ Way does i ndividualized suspicion
hel p? In cases |like Sitz, the roadbl ock case, one of the
rationales for sustaining it is that it's random

M5. SMTH. That's right, Your Honor, but
Sitz is --

QUESTI ON:  They were work both ways, the
randommess and the individualized search, and it seens to
me that the policy of testing everyone to see if sone need
counseling is perhaps nore sustainable than the
i ndi vi dual i zed suspicion --

M5. SMTH Well, in fact --

QUESTION:  -- argunent that you're making to

M5. SMTH If | understand Your Honor
correctly, in Sitz, for exanple, it's a standardi zed,
nondi scretionary policy, and that | think is what saves
it. It's also a mnimal intrusion, not a search |ike we
have here, and there's al so the di m ni shed expectation of
privacy that drivers have, and that this Court has
di scussed in a nunber of cases, including OQoperman, and in
Sitz, whereas in this case we have a discretionary |ist of
criteria where some wonen who net the criteria were

7
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tested. We knowin --

QUESTION: So it would be nore sustainable if
they did this for everybody?

M5. SMTH | believe on sonme levels it would
be. On the other hand, this is not like Sitz for the
ot her reasons | mentioned. There's a search, not a --

QUESTION:  Well 1 mean, which would you say, the
i ndi vi dual i zed suspicion hel ps or hurts, because you were
argui ng a nonent ago that individual suspicion nakes this

nmore suspect --

M5. SMTH. But | don't -- |I'msorry.

QUESTI ON: -- and now you're telling ne that it
woul d have been better without it. Well, | need to
know - -

M5. SMTH | don't believe that there was

i ndi vi dual i zed - -

QUESTION:  -- which is the nore appropriate
policy for a hospital to use, to do this for everybody, or
just with individualized suspicion. Wich of the two?

M5. SMTH If there was true individualized
suspi cion, and a search was done and -- just for civil
pur poses, Your Honor, that m ght neet Fourth Amendnent
standards. The lower courts have held civil searches to a
| oner |l evel than the probabl e cause standard.

QUESTION:  Is DSS civil purposes?

8
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M5. SMTH  Yes, Your Honor, I'msorry. The
Department of Social Services is the civil child abuse
i nvestigatory agency.

QUESTION:  Well, let ne put another hypotheti cal
to you, then. Many States, naybe nost States require
physi cians who in treating soneone, find sone indication
of crimnal activity --

M5. SMTH.  Mm hnmm

QUESTION: -- you can't get treated for a
gunshot wound, for exanple, w thout having that being
reported, be reported to the police.

Now, how does that differ from-- let's assune
they' re just doing routine urinalyses of pregnant wonen to
be sure that they don't have drugs which woul d nake the
delivery nore difficult and possibly hurt the child, and
they find drugs in soneone. Are they allowed to report
that to the police?

M5. SMTH. |If there was a routine program as
Your Honor is presenting it, without a targeted |ist of
criteria, as they had here, a discretionary list of
criteria, which is what nmakes this programso different --

QUESTION: | don't understand. Wy does that
make it different?

M5. SM TH. Because when you have a | aw

enforcenent --
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QUESTION: Didn't they do it to everybody?

M5. SMTH.  No, Your Honor. They didn't search
everyone. They |ooked at a targeted list of criteria that
i ncl uded discretionary el ements such as inadequate
prenatal care, and there's evidence in the record that
sonme peopl e who had i nadequate prenatal care were tested
and sonme peopl e who had i nadequate prenatal care weren't
tested, precisely because the word inadequate is so --

QUESTION: Is there not a routine urine specinen
coll ected for soneone in the hospital and tests enpl oyed?
| mean, that seens rather routine. |Is that not done for
pregnant wonen entering a hospital --

M5. SMTH.  Not --

QUESTION:  -- in connection with a birth?

M5. SMTH Not in -- not to be tested for
drugs, Your Honor. If you nmean just in general are urine
sanpl es taken, at some point during the course of prenatal
care, | believe they are, but not --

QUESTION:  Yes, and wouldn't that routinely show
up sonething like this, or --

M5. SMTH:  No.

QUESTION:  -- do you have to apply special --

M5. SMTH  You have to | ook for it.

QUESTION:  -- anal ysis?

M5. SMTH  You have to search for it, Your

10
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Honor, which is what they did here.

QUESTION:  And is that not routine in today's
wor |l d, where drug use is nore common, and the doctor m ght
need to know what to look for with the child?

M5. SMTH  Absolutely not, Your Honor. It's a
special test that would need to be run on top of what's
normal Iy done and, in fact --

QUESTION:  Coul d a doctor today, when he
thinks -- he has a pregnant wonan, and he thinks the
woman' s taking drugs. Doctors won't | ook at the urine to
see if she's taking drugs?

M5. SMTH. They m ght, Your Honor. |
under stood Justice O Connor's question to be, just as a
routine matter is it always done.

QUESTION:. Well, I don't knowif it's a routine
matter or not. \Were |I'mhaving the problemis, if you
cane in and told nme, or the other side did, that doctors
normal Iy test pregnant wonen for drugs, that would sound
okay to nme, and noreover, if you told ne no, that's not
what they do, they normally don't, but if they think the
woman' s taking drugs and she's pregnant they do, that
woul d sound all right to me, too. | nean, after all,
they' re supposed to be | ooking after the health of the
not her and t he baby.

QUESTION:  And | don't know why the latter

11
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doesn't make this nore defensible than the forner.

M5. SM TH. Because what happened here was, they
i ncorporated a crimnal sanction.

QUESTION:  Ah, all right.

M5. SMTH. The reason they were doing the
testing --

QUESTION: Now, if it's a crimnal sanction that
makes the difference --

M5. SMTH  Yes, Your Honor.

QUESTION:  -- which is what | thought the case
was about, then | would |like to know your response to
Justice Scalia's question.

M5. SMTH.  Coul d you repeat the question, Your

Honor ?
QUESTI O\ The question was, as | understood
it -- he's better at repeating his question than I, but I
t hought --
(Laughter.)
QUESTION: | won't resist the chance.
(Laughter.)
QUESTION:  The question, as | took it, is, it's
a normal thing, | believe, in the nedical world, at |east

for psychiatric social workers and for doctors, they're
all told that if during a nedical exam nation you discover
that the patient is going to hurt some other person by

12
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killing, or -- you know, is going to kill the teller,
they' re planning a robbery, you have an obligation to tel
t he poli ce.

And of course, that's relevant, because the
other side is saying that's just what's happeni ng here.
W're learning that the wonman has put this viable fetus, a
person, at risk, all right. These are children about to
be born, and they're at serious risk, and so why doesn't
this apply.

Now that, |I think was -- is that fair, that that
was roughly the question, and why doesn't that apply?

M5. SMTH  That's not the case here, Your
Honor, because this is not a case where they were treating
people and in the course of nedical treatnent they cane
across evidence of a bullet or evidence of drug use. They
searched for it. They joined with the police to determ ne
what criteria they were going to use to do the search. It
was not a --

QUESTION:  Well, Ms. Smith --

M5. SMTH  Yes.

QUESTION:  -- the vehicle for the discovery was
a urine sanple, was it not?

M5. SMTH. That's right, Your Honor.

QUESTION:  And | suppose you have to deci de when
you have a urine sanple you could | ook for different

13



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

things in different ways.

M5. SMTH. That's right, Your Honor.

QUESTION:  And you say they have made a speci al
search for this kind of thing.

M5. SMTH.  Absol utely.

QUESTION:  To determ ne anything froma urine
sanpl e you have to make a special search, don't you?

M5. SMTH  Well, that's true, Your Honor, but
the difference here is that the search is done
specifically to use arrest, to use the crimnal sanction
and incorporate that into their treatnent.

QUESTION:  So your conplaint is not that it was
done for drugs, but that the use of the discovery would be
used for arrest.

M5. SMTH. That's right, Your Honor. As soon
as they started to search, as soon as they becane
essentially the police, searching for evidence of a cring,
in order to use arrest as |leverage they took on a new role
and they had to -- they becane like a police officer
searching a suspect.

QUESTION: | gathered from sonme of your previous
answers to questions that you're objecting that this test
for drugs was something so highly specialized that itself
it raised a flag, but it's only that it was used in
connection with a desire to bring | aw enforcenent to play

14
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that you object to it.

M5. SMTH | don't know if | understand what
you' re saying, Your Honor. |'msorry.

QUESTION:  Well, you know, you take a urine
speci nen, and | think physicians can | ook for any nunber
of things in the urine specinmen. Each one requires a
specific procedure, and | don't think | ooking for drugs
requires any different sort of procedure than to | ook for
any nunber of other things in the urine sanple.

M5. SMTH.  Well, it requires a separate test,
Your Honor.

QUESTION: A separate --

M5. SMTH. |Is that what you nean, or --

QUESTION:  No. | had thought that you could use
a urine sanple and test for any nunber of things with that
sanpl e.

M5. SMTH. That's true, yes, you can test
for --

QUESTION:  And one of them would be drugs.

M5. SMTH. And one of them would be drugs, but
it's a specific extra step that's not done unl ess you neet
the criteria, and unless you want to use arrest as
| ever age.

QUESTION:  You nean, so far as this procedure
was concer ned?

15
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M5. SMTH. As far as this policy goes.

QUESTI ON: Okay, but those criteria would be the
sanme criteria that would determ ne whether it was likely
that this woman was endangering her health and the health
of the child. Are the criteria any different?

M5. SMTH.  Well, the criteria were changed
after the policy was instituted.

QUESTION: Well, that doesn't --

M5. SMTH  And there's --

QUESTION: Are the criteria any different from
what woul d be reasonable criteria to determ ne whether the
woman was at risk because of drug use or was endangering
the fetus because of drug use?

M5. SMTH.  Absolutely. They are not reasonable
criteria, Your Honor --

QUESTI O\ Why?

M5. SMTH. -- and the experts have testified
that criteria |ike inadequate prenatal care, |ay prenatal
care, preterm| abor, these are nmedical conplications of
pregnancy - -

QUESTI ON: Wiy doesn't the --

M5. SMTH. -- or they're nore apt to be
i ndi cators of poverty than they are of drug use.

QUESTION: Wl |, why doesn't that put the worman
and the child at greater risk --

16
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M5. SMTH.  For drug use?

QUESTION: -- that there's been inadequate
prenatal care? | nean, the drug use would be all the nore
dangerous for the woman and the chil d.

M5. SMTH. It may have put her at greater risk
for other -- not having gotten prenatal care, but it
didn't give us any reasonabl e suspicion, reasonable
grounds, probabl e cause, whatever |evel of individualized
suspi cion you're |ooking for --

QUESTION:. Ms. Smith, may | go back --

QUESTION: May | ask, Ms. Smith, was this the
sanme programinstituted at any other hospital?

M5. SMTH. |'msorry, Your Honor.

QUESTI ON: What about the other hospitals in the
City of Charleston?

M5. SMTH. No other hospitals --

QUESTION: Do they follow the sane procedures?

M5. SMTH  No, Your Honor and, in fact, that's
one of the things that shows the discretion. The |aw
enforcenment officers in this case went to the one public
hospital, joined with doctors at the one public hospital
to enforce this policy. They did not enforce this policy
at the private hospitals, and they did not --

QUESTION: Well, you're saying they didn't have
the arrangenent with | aw enforcenent at other hospitals.

17
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M5. SMTH. That's right

QUESTI ON:  But you're not saying that other

hospitals as a matter of course ignored the possibility,

if they

had reason to suspect it,

t hey ignored the

possibility of drug use anbng pregnant wonen.

M5. SM TH. Nobody at another hospital --

QUESTION. W --
M5. SMTH. That's right
QUESTI ON: Yes, okay.

Your Honor --

M5. SMTH. -- but nobody at another hospital

searched their patients in order to use arrest as

| ever age.

QUESTION: Ms. Smith --

QUESTION:  Well, all right, but it's the arrest

as | everage then.

if the doctor,

M5. SMTH.  Mm hmm
QUESTION: If the doctor

police --

to worry about drug use in this patient,

M5. SMTH. Mm hmm
QUESTION:  -- had said,

- as | understand it,

acting without any prearrangenent with the

t hi nk we have reason

see if there is an indication of drug use, and the

hospita

take it

had done so, they had found such an indication,

in your judgnment there would be no constitutional

18
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problemif they then called the police and said, we have
evi dence that patient X is using drugs.

M5. SMTH.  And | think the reason why, Your
Honor, is because there's probable cause there. There may
be a | ower | evel of suspicion, depending on the
ci rcunstances, to report to a civil authority like a
Depart ment of Social Services.

QUESTION: A hospital knows that it's operating
in an area where there is a lot of drug use, and it just
says, as a matter of sound policy, we're going to test al
of the patients who conme in. W have a very high
percentage. W don't want to take a chance.

M5. SMTH.  Your Honor, the same reasoning --

QUESTION:  We're doing urinalyses anyway, we're
going to add drug use to the --

M5. SMTH. The sane reasoning would apply to
searches of people's hones. There's a high crine area, we
know there's a | ot of drug sales that go on here, we don't
i ke the | ook of these houses, they neet a criteria
t hat --

QUESTION: But this is being done for nedical
purposes. That's why the hospital does it. W're
concerned that there is a high incidence of drug use in
this coomunity. W know that. Now, you know, it's hard
totell who is and who isn't, but to be sure of being able

19
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to treat the woman and the child properly, we're going to
give a urinalysis to everyone who cones in for drug use.

M5. SMTH. But they can't -- the difference
here, Your Honor, is that they set out to target certain
people, to test certain people in order to use arrest as
| everage, not sinply for nedical purposes any nore, and
the criteria, the list of criteria is a discretionary |ist
of criteria that's now being applied in the context of a
police search, which is what nade Del aware v. Prouse an
i nproper program

QUESTION: What's hard for nme is to figure out
what you nean by this | everage point. The -- inmagine you
have a conmunity with a high incidence of tubercul osis.

M5. SMTH.  Mm hnmm

QUESTION:  Is there anything wong with doctors
sayi ng, you know, we're just going to regularly test our
pregnant wonen to see if they have it?

M5. SMTH  Wthout their consent?

QUESTION:  There -- you feel -- | don't know --
the consent's a separate issue here, and | suppose that
doctors normally do get consent --

M5. SMTH. |If they were testing people --

QUESTI ON: -- for the test anyway.

M5. SMTH. |If they were testing people for
nmedi cal purposes and they had consent to nedical care,

20
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then there's not a problem

QUESTION: Fine. Al right. Now, suppose that
the sane -- it's not tuberculosis, but it's sinply drug
use.

M5. SMTH R ght.

QUESTI ON: Ckay.

M5. SMTH. It's not -- it is a problem Your
Honor, if the purpose of the search --

QUESTION: But I'm-- just follow ny reasoning.

M5. SMTH. Yes, |I'msorry.

QUESTION: Al we're doing is testing the woman.
For tuberculosis it's okay, right, with consent?

M5. SMTH. If it's nedical treatnent, yes.

Yes.
QUESTION:  Same with drug use.
M5. SMTH If it's nedical treatnent --
QUESTION: Al right, fine.
M5. SMTH -- and there's consent to do that,
yes.

QUESTION: Now, if the doctor discovers in the
course of a test that the person's about to commt a
crime, he can report it to the police, right?
M5. SMTH. At that point he has probabl e cause
or individualized suspicion.
QUESTION:  All right. So if you' re that far
21
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down the road --

M5. SM

TH: Uh- huh

QUESTION: -- then you give the test, you

di scover the result, and now you report it to the police,

and you're saying all that's okay, and so if there's

sonmething -- if you're saying all that's okay, what's

di fferent about t

M5. SM

his case?

TH: What's different here is that the

search was conducted w t hout probabl e cause.

QUESTI ON: Those are concl usions, but what |

want to know i s,
the world that's
MS. SM

what's different from-- what happened in
different fromwhat | just said?

TH.  What s happened --

QUESTION:  They give the test, they discover

there's the drug
M5. SM

use, and they report it to the police.

TH.  What happened that's different is

that different people are tested, because we have

di scretionary cri

enforcenent setti

teria that are being applied in a | aw

ng, so we have --

QUESTION: Well, let ne ask you this with

reference to this question of Justice Breyer. | thought,

and correct me if

|"mwong, that the district court found

t he hospital personnel conducted the urine drug screens

for nmedi cal purposes, wholly independent of an intent to

aid | aw enforcenment efforts. Now, has that been

22
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determned to be an invalid finding?

M5. SMTH. He instructed the jury, Your Honor,
that there was a dual purpose to the test, that as soon as
there was al so a | aw enforcenent search, then the field
changed, the search changed, and the Fourth Anendnent
appl i ed.

QUESTION: But was there a finding at the -- by
the district court that it was conducted for nedical
pur poses, independent of the intent to aid | aw
enf or cenent ?

M5. SMTH. In the context of jury instructions,
where he then said these were conducted for both purposes,
Your Honor, yes.

QUESTION: Did you, or did your counsel at the
trial level if it wasn't you, ever ask for a finding by
court or jury that any of the criteria used to determ ne
the urine -- that this test would be nade of the urine
sanples was not a criterion that was nedically
appropri ate?

M5. SMTH. | don't believe there was a request
for a finding, but there certainly was nedical testinony
on that fact, Your Honor, fromlra Chasnoff, fromDr.
Chasnof f .

QUESTION:  But we don't have any finding on it
by court, or by inplication of the jury verdict, one way
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or the other?

M5. SMTH. That's right, Your Honor.

QUESTI ON: Ckay.

M5. SMTH. The jury verdict --

QUESTION: Ms. Smith, I wish you would clarify
one point --

M5. SMTH  Ckay.

QUESTION:  -- because it's gotten terribly
confused here.

M5. SMTH  Ckay.

QUESTION: | thought that you said the only
thing that's wong with this programwas that it was
driven -- it was a neans that the police were using to
appr ehend peopl e engaged in crimnal conduct. You said in
answer to ny question, | thought, if a doctor's just
testing for drugs so they'll know howto treat the woman
and the child, that's okay. |If the doctors took that test
and gave it to the Social Service people, that's okay. So
all of that is okay, and we shouldn't, | think, go back
and qualify that unless you nean to.

| thought when you started out you said this was
a programdriven by the police. It was their way of
getting people who had taken drugs. That's one thing.

M5. SMTH.  Mm hnmm

QUESTION:  So | thought you said that's what
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makes -- infects this whole thing. |If you didn't have the
police driving it, it would be okay for nedical purposes
and for social welfare purposes. Now, is that your
position?

M5. SMTH. That is ny position, Your Honor, and
| didn't nmean to change fromthat. Al | neant to do was
clarify why I thought it was okay, and not a Fourth
Amendnent violation, to then turn it over once you have
sone evi dence and you can neet the standards of the Fourth
Amendment. But it s a different --

QUESTION: Did the police approach the hospital,
or did the hospital approach the police to set this
programin --

M5. SMTH. The original call that went, Your
Honor, was fromthe hospital to the police, but then it
was a very prelimnary inquiry, and a task force was
formed consisting of nenbers of all the departnents, and
the task force was actually chaired by | aw enforcenent, by
the Chief of Police and by the Solicitor, and the policy
as first witten was witten by | aw enforcenent, by the
pol i ce.

QUESTION: But the initiative came fromthe
hospi t al

M5. SMTH.  The question --

QUESTION:  The police didn't show up at the
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hospital one day and say, you know, we'd like to find sone
way to bust your patients here.

M5. SMTH. No. The --

QUESTION: It was sonehow the doctors who were
concerned that there was a problemw th drug use by
pregnant wonen.

M5. SMTH. The question -- that's right, Your
Honor. The question originally came fromthe hospital to
the police, but the answer, the answer of how to cope with
this came fromthe police, and they wote the policy, and
t hey taught the hospital how to naintain the chain of
evi dence at the beginning of the search for people who
fell within a list of discretionary criteria, and they
enforced this policy at this one hospital and not at any
ot her hospital.

QUESTION:  kay --

QUESTI ON: Suppose | thought that there were
probabl e --

QUESTION: -- could extend the policy to other
hospi tal s?

M5. SMTH. |'msorry, Your Honor.

QUESTION: Was there ever any effort nmade to
extend the policy to other hospital s?

M5. SMTH  No, Your Honor, there was not.

QUESTI ON:  Was there any expl anati on why not ?
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M5. SMTH  No, Your Honor, there was not.

QUESTION: | take it that had there not been the
formality of the prearrangenent, the agreenment with the
police, that the result would be different in this case.

In other words, if they had nade the phone cal
and the police hadn't said, yeah, the way to do it is to
mai ntai n the chain of custody and so on, on your own
reasoni ng there would be no constitutional violation in
t hi s case.

M5. SMTH | think that's true, Your Honor, but
t he purpose of the warrant requirenent -- at |east for the
peopl e who tested positive and they then were reported,
but for the people who didn't test positive and who were
searched, we don't know who those people were, there was
certainly a constitutional violation there, because they
were being searched for -- no, I'"msorry, Your Honor, |I'm
wWr ong.

QUESTI ON: Ckay.

M5. SMTH. Because they weren't being searched
for | aw enforcenent purposes.

QUESTION: So there's -- there --

M5. SMTH. You're right.

QUESTION: It is sinply the agreenent, in
effect --

M5. SMTH. It's the agreenent, and --
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QUESTION: -- that nmkes the difference between
constitutionality and unconstitutionality.

M5. SMTH. And it's a list of discretionary
criteria being applied by police officers. 1It's the
di fference between Del aware v. Prouse and Sitz.

QUESTION:  No, but | nean, as | understand --
maybe | m sunderstood your answer to Justice G nsburg a
mnute ago. You said in so many words it's the police
conponent of this schenme that taints it, and | understood
that to at least inply sort of the sane point that | was
getting at wwth ny question, that there's no finding here,
there's no reason for -- we cannot assume here that the
criteria for taking sanples or for testing sanples were
criteria that were not nedically appropriate.

Maybe not all of themwere used before, but we
have to -- | think we have to assunme, as the case conmes to
us and as you present your argunent, that the reasons the
hospital used for determ ning that a sanple woul d be taken
and the criteria for testing that sanple for drug presence
were nedically appropriate criteria.

M5. SMTH.  Well, there's no finding on that
fromthe district court, and the only testinony shows that
it's alist of discretionary criteria that is not |liable
toreally find people who use cocai ne --

QUESTION:  So when you say that in so nmany words
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it's the police conponent of the schene that taints it,
what you nean to say is that part of the very -- the very
determ nati on of whether to test or not was nodified from
a nedically appropriate set of criteria to at |east a
partial |aw enforcenent set of criteria. |Is that your
argunment ?

M5. SMTH | think the difference is, Your
Honor, that the --

QUESTION:  No, but wait a m nute.

M5. SMTH  Yes.

QUESTION: | want to understand you. Yes or no,
is that your argunent?

M5. SMTH. | think it's not quite ny argunent,
because the issue | think is that the discretion when it's
used by a doctor for nedical purposes -- doctors have
di scretion and that may be appropriate in the context of
medi ci ne, but once discretion is used by police officers
for a | aw enforcenent purpose, the world changes.

QUESTION:  You're saying the doctor has becone a
pol i ce agent.

M5. SMTH.  Absol utely, Your Honor.

QUESTION:  So that the doctor mnmust be treated as
a police officer.

M5. SMTH.  Absol utely, Your Honor.

QUESTI ON: Ckay.
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M5. SMTH. 1'd like to reserve the rest of ny
tinme for rebuttal.

QUESTION:  Very well, Ms. Smth.

M. Hood, we'll hear fromyou

ORAL ARGUMENT OF ROBERT H. HOOD
ON BEHALF OF THE RESPONDENTS

MR HOOD: M. Chief Justice, and may it pl ease
t he Court:

The issue presented is whether urine drug
screens for nedical purposes were reasonabl e under the
speci al needs doctrine and as consensual searches.

QUESTION: May | just, at that very point, |
t hought we had to assune for purposes of analyzing this
i ssue that there was no consent.

MR. HOOD: Your Honor, we raised the issue of
consent at trial. W proved that each and every plaintiff
consented. The jury found they consent ed.

QUESTION:  The jury found consent.

MR HOCOD: Yes, sir.

QUESTION: But then in affirmng the jury
verdict the court of appeals did not reach the issue of
consent and said --

MR. HOOD: Correct.

QUESTION: -- and in fact held that even if
there were no consent, these searches were proper under
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t he special needs doctrine, is that not right?

MR. HOOD: Yes, Justice Stevens.

QUESTION: So don't we have to assune for
pur poses of analyzing the |l egal issue that there was no
consent, and if there's an issue to be -- if we disagreed
with the court of appeals, in other words, we'd send it
back to say whether there was evidence supporting the jury
verdi ct.

MR, HOOD: Well, sir, | don't agree with that,
because | believe under the United States v. New York
Tel ephone Conpany, decided in 1977, the Court is not
limted to affirmon an issue that is not really --

QUESTION: Well, no, we could affirm--

MR HOOD: Yes, sir.

QUESTION:  -- on the ground that there was
consent, but the special needs -- and then we woul dn't
need to reach the issue of special needs.

MR, HOOD: Correct.

QUESTION: But if we were to confront the issue
of special needs, we do that on the assunption that we
don't have to deci de whether there was consent or not,
which is tantanount as a matter of |aw to sayi ng we
assune, in analyzing this issue, that there was no
consent .

MR. HOOD: Correct, and that's what the Fourth
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Circuit did, Your Honor.

The policy purpose was to prevent pregnant wonen
from usi ng cocai ne.

QUESTION:  How did that work when the wonman in
guestion was no | onger pregnant, had given birth to the
child, and was taken fromthe hospital just after birth?
You can't prevent anything when a child is born.

As | understand it, nost of these plaintiffs
were wormren who did not cone in for prenatal care, but were
tested at the time they canme into the hospital to give
birth, and then one day after the birth were renoved to
the jail. |Is that not the case, that nost of these
arrests took place after a child was born?

MR HOOD: No, Your Honor. Mbst of themwere
not after birth. Several of the wonen -- four of them
were before the policy becane the protocol of Medical
Uni versity, so what was going on with those four was, they
were turned over to substance abuse, or DSS. Because they
were tested positive for cocaine, it was child abuse. The
protocol went into --

QUESTION: | may have m sspoken when | said
nost. Were there wonen anong these plaintiffs who were
tested at the time of childbirth and who were sent to jail
the day after the child was born?

MR. HOOD: Yes, Your Honor, there were.
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However - -

QUESTION: So at least as to those wonen | don't
see a protective purpose. Watever danage was done was
done.

MR. HOOD: The purpose there, Your Honor, was
child abuse. The child had been subjected to cocai ne, was
born a cocai ne baby with brain danage and ot her damage
fromthe cocaine. The Departnent of Social Services took
over --

QUESTION:  Was that part of the show ng, that
these children were, in fact, brain damaged?

MR HOOD: | didn't hear the prem se.

QUESTION: Was there a determ nation that the
child was, in fact, brain damaged in any of these cases?
As | understand it --

MR HOOD: If we didn't have tine --

QUESTION:  -- no one inspected the child.

MR, HOOD: -- for the life of the policy, to
answer that question, we didn't do the foll owup studies
with these individuals, 10 individuals.

But of these 10, only five of themwere actually
under the protocol adopted by the board of trustees of
Medi cal University on Novenber 27, 1989 and each of those
five signed a letter, when they tested positive, fromthe
Solicitor that said, | understand that if | test positive
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again, I will be arrested and | will be prosecut ed.

They went honme. They cane back a week, or two,
or three later, tested positive again, Justice G nsburg
and yes, they were arrested. They were put in jail, not
only for the illegal crime of using cocaine thenselves,
but for what they were doing to their child, and they knew
they were going to be arrested in each instance.

QUESTION:  But | thought that was irrelevant in
t he case, because you -- perhaps | have the facts wong,
but 1 thought they were wonen who did not conme in before,
who cane in to give birth, tested positive, the only thing
that they signed was the kind of consent formthat we all
file when we go to the hospital for a procedure --

MR HOOD: Well, Your Honor, the -- one or two
of the wonmen neet that category, and those wonen were
before the Medical University board adopted this protocol.
The protocol was nedical. The doctors wote the protocol.
There were nine criteria. The district court found that
those criteria were nedically valid and good.

The district court found that as to consent, we
had to nake one step further than that Solicitor letter.
We had to show that each of those 10 plaintiffs knew that
they could be arrested. The jury found that they knew
that. That issue was briefed to the Fourth Crcuit. The
Fourth Grcuit went and affirned the case on specia
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needs.

This case is so much stronger than any opinion
the United States Suprenme Court has witten on speci al
needs for two reasons. W have a nedical, independent
clinical reason to test here. W have child abuse, and a
reporting statute that's involved. W're not just
st oppi ng soneone to see if they're drunk or not. W are
trying to stop a wonan from doing irreparable, nmgjor harm
to her child in utero.

QUESTION: | still don't see how that works out
when the woman has had a child. | can see if you were
maki ng an argunent about intervening at an early stage in
pregnancy to help the woman, but | don't understand that
argunent at all when the child is already born.

MR HOOD: Well --

QUESTION:  You say there are no such children
except before the protocol was adopted?

MR. HOOD: Yes, Your Honor. The -- if you would
i ke, we can go through each one of these individuals, and
|"m prepared to do that if you want to, but what | wanted
to say about special needs and what the Fourth Crcuit did
and what this Court's done with special needs is, what
we're dealing with here is a tragic crisis in society in
1989, a true nedical epidemic. |In the words of the
plaintiffs --
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QUESTION: But in only one of the city's
hospitals, as | understand it.

(Laughter.)

QUESTION: But in only one of the city's
hospi tal s.

MR. HOOD: Your Honor, we only have one teaching
hospital in Charleston. [It's the Medical University of
South Carolina. It's owned by the State.

QUESTI O\ How about ot her hospitals where
pregnant wonen came to give birth?

MR. HOOD: The Solicitor at the time approached
the other hospital, large hospital in our community, wote
the hospital. This lawsuit cane al ong and everythi ng was
stopped at ny request.

QUESTION:  The Solicitor asked the other
hospital --

MR. HOOD: If they woul d consider adopting their
board of directors, of trustees would adopt the policy,
yes.

QUESTION:  And they did not, they did not adopt
such a policy.

MR. HOOD: Correct.

QUESTI ON: Because of the pending | awsuit here.

MR HOOD: Yes, Your Honor.

QUESTION:  Well, we don't know why. | nean, you
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can --

QUESTION:  You said that was the reason.

MR HOOD: | can't -- there's no testinony in
the record to answer your question, but --

QUESTION:  Yes, so you're -- you're naking --

MR HOOD: -- if | could be allowed to testify,
| believe that's the reason

QUESTION:  There's also no testinony in the
record that any other hospital was approached.

MR HOOD: Your Honor, there is a reference on
page 1128 where there's testinony, Justice Scalia, about
David Swacky, the Solicitor at the tinme, approachi ng Roper
Hospi t al .

QUESTI O\ And Roper Hospital refusing.

MR. HOOD: Not as to what they did, just that
they were considering it. Then the |awsuit cane al ong.

QUESTION: Did Roper Hospital have any
conpar abl e protocol of testing, not of informng the
Department or the police, but did they have any conparable
protocol for testing pregnant wonmen prior to the tine they
wer e approached by the Solicitor?

MR. HOOD: Justice Souter, Roper Hospital is a
charitabl e hospital owned by doctors, and there are no
ot her State-owned hospitals in Charl eston where --

QUESTION: | don't care whether it's State-
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owned or not. The point I"'mtrying to get at is the

medi cal appropriateness, or the lack of an indication of
medi cal appropri ateness for what was bei ng done here, and
my question is, if you know, or if it's in the record, is
there any indication that Roper Hospital was foll ow ng
sonme kind of a protocol for treating for drug use anpbng
pregnant patients before they were approached by the
Solicitor?

MR. HOOD: The answer is yes. Every hospital in
South Carolina follows the child abuse statute. The
doctors are absolutely required to.

QUESTION: Well, the child abuse statute, as |
understand it, requires reporting.

MR, HOOD: Correct.

QUESTI ON:  But does the child abuse statute
i npose a protocol of nedical testing on doctors who treat
pregnant wonen?

MR HOOD: No, it does not.

QUESTION: Okay. So what is the indication that
at Roper Hospital they were follow ng a protocol of
testing urine for drug use when a pregnant wonan camne in?
What's the record tell us?

MR. HOOD: There's nothing in this record --

QUESTI ON: Ckay.

MR. HOOD: -- but every hospital tested urine of
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every pregnant woman because they need to know what's in
her body so they can treat her. They're going to give her
anest hesi a.

QUESTION:. Al right.

QUESTION:  For drugs? Do they test it for
drugs? | nean, you know, it isn't an omibus test. You
have to decide what you're going to test for. Do they al
test for drugs?

MR. HOOD: If the doctors suspect the use of
drugs in any hospital, hopefully in this country, they

test for drugs --

QUESTION:  Well, I'm--

MR, HOOD: -- so they can treat the patient
properly.

QUESTION: | expect that is so, but the protocol

here went far beyond a particularized suspicion as a
reason for doing -- running that urine test, and | take it
that the answer, and | don't want to spend a ot nore tine
on this, but |I take the answer is, the record does not
tell us whether Roper Hospital was follow ng any kind of a
conpar abl e protocol of testing nost urine sanples of nost
wonen coming in for prenatal care, is that correct?

MR, HOOD: Correct, Your Honor.

QUESTION:  Okay. One last question. You
i ndicated that there were findings or determ nations of
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sonme sort with respect to the hospital in this case that
the criteria were nedically appropriate. Were do we find
t hose determ nations?

MR. HOOD: By the district judge hinself.

QUESTION: What did -- did he make specific
findings of fact?

MR. HOOD: Yes, sir. Judge C. Wnston, our
senior district judge in South Carolina, on page 1415 of
the joint appendi x states, Medical University adopted
these nedically valid criteria to avoid the very
subj ective test about which the plaintiffs conplain.

Judge Houck, at the conclusion of this 5-week
trial, made very -- and it's in those pages, the 1400
nunbers -- about each and every issue that was raised in
this case. He took us one step further on consent than
think this Court requires. He required us to convince the
jury that each person understood that their -- if they
tested positive, they would be arrested.

QUESTION: And that -- but that -- the -- far as
the consent is concerned, it was an argunent which, as you
said, the Eleventh Circuit didn't address, that there was
insufficient evidence of that consent, and | | ooked at the
consent form It doesn't say anything about police.

MR. HOOD: The consent form says, | consent to
having -- to the testing of drugs, and there are two
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consent fornms, one in the hospital, one in the clinic.
They both say the sanme thing. Every patient signed that.

Then, when they suspected under this nine
nmedi cal di agnoses, these differential diagnoses, that the
patient was using cocaine, then a counselor net with the
patient, showed her a video, explained to her the
consequences, the dire, staggering consequences to her
child and herself of using cocaine, basically pled with
her to stop doing it, got her to sign this Solicitor
letter, and sent her to substance abuse, and if she went,
great, and that's what happened to 90 percent of them

QUESTI O\ What happened to the peopl e who
didn't come in for prenatal care, who came in at the tine
of labor, and -- well, you tell nme -- and tested?

MR, HOOD: If they tested positive they were
given what | just said, and --

QUESTION:  Well, tell me when they were given
t hat, because it seens it would be rather stressful
situation in which to try to get informed consent from
soneone.

MR, HOOD: Well, you have to put it in the
context of what was going on. The reason they were told
is because it was nmandatory. The hospital board of
directors adopted a protocol that was nandatory and
nondi scretionary, once you net that criteria, those
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medi cal criteria.

QUESTION:  Yes, well, you're stepping over to
anot her question. The one | asked concerned the argunent
that the El eventh Anendnent didn't address the sufficiency
of the evidence of consent, and | was sinply suggesting to
you that there m ght be a question of the sufficiency of
evi dence of consent in the case of wonen who never cane to
the hospital for prenatal care, who canme in while they
were in |abor, and what they consented to, what they
signed at that point, there m ght be reason to suspect the
| egitimacy, the informed nature, the voluntary nature of
such consent. That's all | neant to indicate.

MR HOOD: Yes, Your Honor.

QUESTION: M. Hood, | can't find your --

QUESTION:  Well, | thought that we established
that we take this on the assunption there was no consent.
The court of appeals didn't address it, and for purposes
of deciding special needs we just assune no consent.

Isn'"t that correct? You already admtted that. |Is that
right?

MR. HOOD: No, Your Honor, | don't concede there
was not consent. In fact, | argued --

QUESTION:  No. No, you m sunderstand ne.

MR HOOD: |'msorry.

QUESTI ON: For purposes of deciding the issue on
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which we granted certiorari, special needs exception --

MR, HOQOD: Yes, Your Honor.

QUESTION:  -- we assune for purposes of deciding

that there was no consent, because consent was not
reviewed by the court of appeals. The court of appeals
decision just said this was reasonabl e under the Fourth
Amendnent. Is that right? 1 thought we aired this with
Justice Stevens at the outset, and yet we're getting
bogged down in consent, and | just want to know where we
are.

MR. HOOD: Justice O Connor, in mnmy hunble
opi nion we have to affirmthe | ower court special needs.
We have consent. W have dual purpose but we do not --
State actors --

QUESTION: | thought that for purposes of
deci di ng the question on which we granted certiorari we
sinply assunme there was no consent. It will go back to
the court of appeals, depending on how we resolve it, to

det er m ne whet her there was consent.

Suppose we say it was unreasonable. It would go
back, then, for review of consent. | assuned that that
was how we were deciding it. | thought that's what you

reviewed with Justice Stevens when you began your
argunent. Am | wong?
MR. HOOD: You're correct, Your Honor, in that
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certiorari was granted on one issue, and that is correct.

QUESTI ON: Yes, okay, and on that issue what
support in our case |law do you find that supports a
speci al needs exception where |aw enforcenent is tangled
up with the search? |s there any case of ours where we
have so hel d?

MR. HOOD: Your Honor, each of the special needs
cases apply directly, starting with the opinion of the
Court in TLO and Your Honor's own concurring opinion
there, with Justice Powell.

QUESTION:  Yes, well, we reserved the answer to
the question in TLO whether it would be the same answer
if law enforcenent were invol ved.

MR HOOD: W then junmp to the Giffin case from
W sconsin, the Sitz case, and in those opinions |aw
enforcement was involved, and in our case the role of --

QUESTION:  Not in the conduct of the search,
were they --

MR HOOD: Nor was it in our --

QUESTION: -- or in the determnation to have
it?

MR. HOOD: In our case |aw enforcenment was not
involved at the tine of the search. They had nothing to
do with the search

QUESTION:  Well, | thought the procedure was
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devel oped with the assistance of the police, in part, to
ascertain whether there was drug use so that people could
be char ged.

MR. HOOD: That's the other side's argunent.
That was not the proven facts. The facts --

QUESTION:  As |I'mthinking about this at the
nmoment on this exact point, that if you have an
unconsented turning over of private nedical information to
the police, there nust be sonething special about the
ci rcumnst ance.

Now, the AMA, and the npbst fampbus case in this
area, called Tarisoff, both try to define that
circunstance, and that circunstance, as the AVA, or as
Tarisof f defined it, involves when a patient threatens to
inflict serious bodily harmto herself or a third party
and there is a reasonable possibility that the patient
will carry out that threat, so | thought that you either
have to bring yourself within that exception, or you | ose,
and what |I'mworried about at the nonent is how can you
bring yourself within that exception when you' re faced
with all the material in the amcus briefs and all the
studi es that suggest that this type of program does not
help third parties, nanely the fetus.

Rat her, there is a question as to how nuch
cocai ne abuse hurts the fetus, particularly conpared to
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the situation where the nother does not request prenatal

care, and that this kind of program because of the |ater
problem the latter problem probably hurts nore fetuses
than it hel ps.

Now, faced with that kind of data, and | see no
data on the other side, | don't see how you can bring
yourself within the Tarisoff exception, and if you can't
do that, | don't see how you win the case. That's ny
guesti on.

MR HOCOD: Your Honor, we conme within the
requi renents that you have outlined.

QUESTION:. Mmhmm all right. You conme within
Tarisoff. Then you're arguing that you're within

Tarisoff. Fine. How do you get there, given this mass of

data that -- you know, that they refer to in the am cus
briefs, that -- and I've tried to look up alittle
i ndependently, where |'ve conme to is the conclusion -- |'m

not a doctor or an epidem ologist, but it seens to ne that
t he studi es on cocai ne abuse are pretty inconclusive
and -- as to how they affect the fetus, and even if they
aren't, they're pretty one-sided, the studies, that this
kind of thing hurts the fetus because nothers don't cone
in.

MR. HOOD: |If Your Honor has a chance to | ook at
page 314 of the joint appendi x, your question will be
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answered by the plaintiff's |lead expert, Dr. Ira Chasnoff,
wherein he said there was an urgent need for the nedical
comunity to do sonmething. This was a major crisis, an
epidemc in the United States, and we tried to down in
Charl eston, and it worked, and 90 percent of the people
that had this awful addiction and were doi ng what they
were doing to their children were hel ped, and it worked.

We got the lawsuit, and we stopped, and here we

are.
QUESTION:  Well, am | supposed --
QUESTION: -- the Tarisoff case, there had been
no crinme commtted. In this case there had been a crine
commi tted.

MR, HOOD: Correct, Your Honor.

QUESTION: Onh, so in other words you think that
the Fourth Amendnment permts the police to go to a doctor
and to ask the doctor to turn unconsented -- unconsented
private nedical information over to the police about a
past crinme? In other words, the Fourth Amendnent pernits
doctors to becone agents in private -- you know, private
patient relationships and suddenly turn over everything to
the police, even though no future risk is at stake?

MR. HOOD: That's the other difference of our
case. It's a child abuse case, where the doctor has to do
it. There is no privacy. The doctor is violating the |aw
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if he doesn't turn it over.

QUESTION: M. Hood, don't you have a | aw --

QUESTION: And that's true with gunshot wounds,
and it's true with teachers who see children that have
been beaten by their parents.

MR HOOD: Yes, Your Honor.

QUESTION:  And don't you have a | aw t hat anyone
treated for a gunshot wound by a physician, the fact of
that treatnment has to be --

MR HOOD: Yes, Your Honor.

QUESTION: -- told to the police? O course.

MR. HOOD: Just like if she, if a pregnant
woman - -

QUESTION: It happens all the tine that a doctor
has to turn sonebody in.

You gave us a citation earlier for the statenent
of the district judge to the effect that these protocols
were nedically necessary. You said pages 14 to 15 of the
joint appendix. | can't find it.

MR. HOOD: The judge, findings of fact start on
page 1408, Justice Scali a.

QUESTI ON: 1408. You said page 14. 1408.

MR. HOOD: | apologize. | talk funny. 1408 --

(Laughter.)

MR HOOD: The order ends at 1417, Your Honor.
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QUESTION: It seens there were a | ot of doctors,
then, violating South Carolina law if only in this one
hospital were doctors engaged in this practice, and that's
alittle odd.

They woul dn't need this protocol, and they
woul dn't need these neetings with | aw enforcenent peopl e,
if the law in fact required when they test, and one of the
things they test for is drugs, that they turn over that
information, but as far as this record shows it's only
this one hospital, and only pursuant to the protocol, so
that doesn't fit in with your statenent that -- in answer
to some questions that yes, the doctors have an obligation
to and they do.

Is there anything to show that apart fromthis
one hospital and pursuant to this one protocol, that
doctors who find pregnant wonen testing positive for drugs
are turning over that information to the police?

MR. HOOD: Justice G nsburg, | believe, and
can't cite a page, that several of the experts that we put
on the stand in the 5-week trial said just that. However,
you have to | ook at the patient base that this hospital,
the State hospital --

QUESTION: Say just that. Just -- | want to be
preci se about, said just what? They said other hospitals,
ot her obstetrician-gynecol ogists are turning this
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information over to the police because that's what a
doctor's obligation is?

MR HOCD: Well, it never -- this issue never
came up at trial, but -- except to the extent that this
was a teaching hospital, and every young physician in the
OB departnment was taught about that.

QUESTION:  |I'm not asking about this hospital.
| " m aski ng about any other place. This place has a
protocol that the police have given to this hospital

MR. HOOD: Not the police. | hate to interrupt
you, but the police did not do the protocol. The doctors
did it.

QUESTION: I n which the police partici pat ed.
There were neetings --

MR. HOOD: All the police did was say, you've
got a duty and a responsibility here, and they --

QUESTION: Did they say it to any other
obstetrician-gynecol ogi st, as far as the record shows it
seens to me you woul d have certainly put that into the

record if it existed, but what cones to us i s one

hospital, and -- with the nurse who asked if we could
get -- can we get the police involved. There's not one
shred of any indication that other hospitals -- this is

the law. The law requires themto do it.
MR. HOOD: Justice G nsburg, the question that
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you're asking nme was not raised at trial by anyone, nor
answered by anyone at trial, but the answer to your
guestion is, we have, like every State, a child abuse
statute, and if a doctor in any practice observes child
abuse, they have an affirmative duty to report it.

QUESTION: M. Hood, would you comment on this
point? Wth mnor variations, | think we're pretty nuch
agreed that if in the normal course a doctor obtains the
evi dence that a patient is about to conmt sone kind of
i mm nent violence or damage to another person, or if a
doct or obtai ns evidence such as gunshot evi dence which
clearly points to a crine, that the doctor is permtted
and obligated to turn that evidence over to the police and
the police can use it. Start with that prem se.

The argunent that | want you to comment on is
this. That kind of a rule was derived in situations in
whi ch the doctors are sinply going about their business,
acting independently as physicians. 1In this case,
however, the doctors, as a result of their arrangenents
with the police, had becone in effect agents of the
police, and they were acting in a dual capacity.

They had their nedical responsibilities, but
they were acting under an agreenent with the police to
| ook for certain things and to turn over information if
they found it, and the argunent is that in that case the
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police should not be able to use the evidence unless the
evi dence has been searched for and seized in accordance
with the sane rules that the police would have to foll ow
if they were doing it in the first place because
otherwise, in effect, the co-option of the nedical
community will elimnate the Fourth Amendnent whenever the
police can use the doctors. Wat's your response to that?

MR. HOOD: The police were never the agent of
the hospital. The police were purely a nmeans or nethod.

QUESTION: Well, let's assune that we found --
let's just assume that we found, as a kind of a
constitutional fact on this record, that an agency
rel ati onship had been established. Wat is your response
to the argunent?

MR. HOOD: We strenuously objected it was
established. If it were established to the satisfaction
of anyone, and | don't believe it was at trial or at the
Fourth Grcuit, then the role of the police, they are not
determ ning who is tested. They are not determ ning who
gets the test results. They are not determ ning the
counseling of the patient. They' re not determ ning
whet her the patient makes the counseling sessions.

They' re not determ ning whether the patient signs a
consent form which every one of themdid. They're not
determ ni ng whether the patient actually makes the
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subst ance abuse clinic --

QUESTION: | think what you're arguing is that
there's no basis for finding that kind of agency here, but
if we make the assunption that there is a basis, what is
your response to the argunent that in that case the
criteria for police receipt and use of evidence has got to
be the criteria that would apply even if the doctors
weren't involved because otherw se the Fourth Amendnent
gets swall owed up in the agency rel ationship?

MR HOOD: That the Fourth Amendnent doesn't
apply, that the Court adopt the case of Attson fromthe
Ninth Crcuit, wherein it said the dual purpose applies,
and if there are two purposes and one's nedi cal and one's
not --

QUESTION: No, but this --

MR, HOOD: -- it's okay.

QUESTI ON:  Okay, and so your answer -- | nmean,
guess | don't understand the argunment. You're saying yes,
there's a way to say that the dual relationship doesn't
affect it, but is there a good reason for us not to fear
that this agency kind of relationship will swallow up the
Fourt h Amendnent standards that otherw se the police would
have to satisfy?

MR HOOD: It didn't happen in this protocol, in
this policy. It never happened. Al they did was to
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hel p -- these people hel ped thensel ves. Every one of them
ended up getting off of cocaine, and it hel ped.

You know, one use of cocaine can kill the baby.

QUESTION: M. Hood, | guess the finding of fact
you're referring to is on page 1410, and | assune that
your colleague will address this in rebuttal.

The policy, the protocol was applied in al
maternity departnents at MUSC. |Its goal was not to arrest
patients, but to facilitate their treatnent and protect
both the nother and unborn child. That's a finding of
fact.

MR HOOD: Yes, Your Honor, that's correct,
Justice Scalia. That's what Judge Houck found.

Law enforcenent was not the purpose of this
thing at all. It was purely the tragedy of a nedi cal
crisis of these pathetic babies comng into the world and
trying to stop it, and trying to help themstop it. They
couldn't hel p thensel ves, sonme of them

Thank you.

QUESTI O\ Thank you, M. Hood.

Ms. Smith, you have about 3 m nutes remaining.

REBUTTAL ARGUMENT OF PRI SCILLA J. SMTH

ON BEHALF OF THE PETI TI ONERS

M5. SM TH. Thank you, Your Honor. Three brief

poi nts, Your Honor.

54



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

What di stinguishes this policy froma nedical
protocol is that it was designed by and for |aw
enforcenent, and inplenmented by the hospital for the
pur poses of crime detection.

To say that the nmedical criteria was nedically
appropriate, as | said, is different fromsaying that it
est abl i shes probabl e cause or individualized suspicion, or
allows the hospital officials therefore to search, as
agents of the police, under a police policy that
i ncorporates crimnal sanctions for evidence of a crine,
and to turn that right over to the police.

And if it was probable cause, if they had
probabl e cause here, why not obtain a warrant? Wy not
test your criteria with an objective magistrate to ensure
that you' re not the discretion that's allowed in those
criteria is not being abused.

That's the purpose of the warrant requirenent,
is to protect against that kind of abusive discretion, and
that's exactly the discretion we see that was used in this
policy, where wonen who nmet the criteria were not tested,
and wormren who didn't neet the criteria, perhaps, in sone
cases were. W don't know. W do know that sone who net
the criteria weren't tested.

In terns of the finding of fact, in the title VI
opinion the court, in addressing the policy as a whol e,
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tal ks about the goal of the policy, the ultimte goal of
the policy, but when he's |ooking, when the trial judge

| ooked at the purpose of the search, he recognized the
dual nature of that searched -- search, that there was a
nmedi cal purpose and a | aw enforcenent purpose, and that's
what brought this search under the Fourth Amendnent, and
that's what nakes this policy so insidious.

What happened here is that
the doctors used the prom se of confidentiality in the
private
physi ci an-patient relationship to obtain information from
their patients in order to turn it over to the police.

That's all they did here, and when they did
that, when they took on the mantle of the police, they had
to obtain a warrant based on probabl e cause, and they had
to do that for all the reasons this Court enunciated in
t he special needs doctrine, when it limts that doctrine
so that discretion will not invade police actions, so that
Del aware v. Prouse is not okay, Sitz is, because of that
di scretion.

And that's why, even if this Court were to apply
t he bal ancing test here, we've got a case that's got
di scretionary criteria, we have a significant intrusion on
the body, not a minimal intrusion |like we had in Sitz, and
we have no di m ni shed expectation of privacy. In fact, we
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have a hei ght ened expectation of privacy in our

doctor-patient relationship, and as the am ci point out

much better than | could, that's what's at stake in this

case.

So we ask this Court --

CH EF JUSTI CE REHNQUI ST:  Thank you, Ms. Smth.
M5. SM TH. Thank you, Your Honor.

CHI EF JUSTI CE REHNQUI ST: The case is submtted.

(Whereupon, at 11:03 a.m, the case in the

above-entitled matter was submtted.)
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