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PROCEEDI NGS
(11: 03 a.m)

CHI EF JUSTI CE REHNQUI ST: W' || hear argunent
now i n Nunber 99-9073, Paula Buford v. The United States.

M. Strang.

ORAL ARGUMENT OF DEAN A. STRANG
ON BEHALF OF THE PETI TI ONER

MR. STRANG M. Chief Justice, and may it
pl ease the Court:

Paul a Buford's case presents the very type of
m xed question well-suited to de novo review, and that's
particularly true here because of the overriding, indeed
t he pervasive inportance of uniformty in the current
Federal sentencing schene.

Paul a Buford serves a prison sentence roughly
twice as long as it would have been because of the way in
which the district court interpreted and applied
gui del i nes and comrentary on rel at edness and
consolidation. 1In her view, the Court of Appeals of the
Seventh Gircuit erred by declining to give independent
review to the question of consolidation incorporated into
t he neani ng of rel atedness, specifically declined to
revi ew de novo whet her her prior convictions, her prior
cases in fact had been consol i dat ed.

| think there are several specific reasons that
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make this an appropriate case, an appropriate m xed
guestion application of the guidelines --

QUESTION: Well, M. Strang, isn't there one,
per haps, factor that cuts against your argunent the fact
that district courts probably see this kind of case --
kind of an argument in connection with sentencing, a
typical district judge, much nore often than a typica
judge of a court of appeal s?

MR. STRANG It is true, Your -- M. Chief
Justice that but a fraction of sentences ever are appeal ed
on any ground, but there is no reason to assune that the
district judge would be reviewing the act of a State court
in his own district or her owmn district or of any court
famliar to that district judge. The fact that the prior
convictions here arose in M| waukee County, the seat of
the Eastern District of Wsconsin, | think is fairly
descri bed an acci dent.

QUESTION:  That's where the Federal judge sits,
is it not?

MR STRANG  Yes.

QUESTION: I n M I waukee County?

MR. STRANG Yes, and that's an accident of the
facts here. There's no reason that Ms. Buford' s prior
convi ctions could not have arisen in Tuscal oosa, Al abans,
or San Fernando, California --

4
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QUESTION:  Let nme ask you anot her questi on.
guess that the guidelines provide that sentences are
rel ated where the offenses occurred on the same occasion,
or were part of a common schene or plan, and those
guestions seemto involve certain factual determ nations.
Do you think that on appellate review there would be a de
novo revi ew?

MR. STRANG  Never of historical facts,
regardl ess which path one takes to rel atedness. The
basic, or what this Court has called historical facts,
woul d be subject only to clear error review.

QUESTI O\ How about m xed questions of fact and
| aw?

MR. STRANG. The particul ar m xed question of
consolidation, which is the third prong of the definition
here, yes.

QUESTION: Well, in the exanple that | gave you
of conmon schene or plan there m ght be m xed questions of
fact or law, and would there be de novo review there?

MR. STRANG There may wel|l be m xed questions
and | think the common schene or plan is the application
here that next to consolidation nost calls or nost invites
de novo review. |If we |ook at the question of an
intervening arrest, which is the initial screening device
in the definition under the application note, | think that

5
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one is nost factual, that an intervening arrest rarely, if
ever, would arise beyond fact, it seens to ne.

QUESTION: | nean, technically I think you're
right in saying the words which cone out of an application
note in a guideline about, that you could deema thing
consolidated when it's -- what is the exact word? -- when
it's functionally consolidated, when it's -- you know,
what are the words |I'mthinking of, functionally
consol i dat ed when the cases -- when sentenci ng was j oi ned,
okay.

Now you want to know -- this is sonebody witing
an application note in the guideline, and logically
speaki ng nobody's disputing the brute facts. They're
di sputing whet her sentencing was joined, those words,
sentencing was joined, do or do not apply to this
undi sputed factual situation in the world, so if you're
going to go on a, all legal questions are for the court,
and the court of appeals, all factual questions are for
the trial judge, and this is a |l egal question, in that
rubric |I guess you w n.

But | woul d have thought that there were
mllions of |legal questions of this kind that are really
for the trial judge, because what they call for is the
expertise of the trial judge, and they are so m nor that
if you start getting court of appeals into all that thing,

6
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what you will produce is an unbelievable ness, where the
courts of appeals try to figure out every possible

ram fication of the application of every application note
in the guideline. That's what |I'mworried about, with
accepting --

MR. STRANG Sir, | understand the concern. |
think -- first let ne note, Justice Breyer, that the
functional consolidation termcones only fromthe Seventh
Circuit and sone of the other court of appeals, the
application on the guideline thenselves refers sinply
to -- well, the application note refers sinply to
consol i dati on.

It is a question of what type of guideline are
we applying here, and clearly if we confine ourselves
today to the real m of Federal sentencing, United States
sentencing guidelines, | would submt clearly that sone
gui del i nes never rise above fact in their application.

O hers | think are altogether discretionary in their
application. Many of the Chapter 5 guidelines would fal
into that category.

Still others, including the consolidation
guestion here, | think are the sort of mxed question --

QUESTION: What I'mthinking is that the words,
joint sentencing, are words that every trial judge in the
United States woul d understand reasonably well, and

7
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they're words that | as an appellate court judge would
have a very crude understanding, and therefore I'd like to
know what the trial judge thinks about it rather than what
| think about it.

MR. STRANG | don't know that Your Honor's
under st andi ng woul d be any cruder.

QUESTION: | haven't done joint sentencing.
Every one of them has.

MR. STRANG But the determination is one that |
think peculiarly is made here on court docunents --
transcripts, pleadings, orders, at least in the ordinary
case.

QUESTION:  Well, | suppose you could have a case
where the trial judge says, if there are two different
attorneys for the State appearing, asking -- at a single
sentenci ng proceeding, that there are two different
attorneys for two different offenses and there are two
different sentences, that, as a matter of law, is not a
consol i dat ed sent enci ng.

| suppose a judge could say that, and if he said
that, then | think that you have a fairly strong case that
this would be a statenent of such generality, that is
revi ewabl e de novo.

MR. STRANG And --

QUESTION:  Is that your point?

8
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MR. STRANG Well, yes, and | --

QUESTION: Al right. Now, but won't there be
sonme ot her cases where it's not quite so clear, and where
the judge said, well now, you know, | know how these State
court judges work, and it's clear to ne that the two
sentences were rel ated because the |l ength of the drug
sentence term nust have been cal cul ated by reference to
what he gave for the robbery term That m ght be a
different case, or would it?

MR. STRANG | don't know that it woul d, because
it really turns, | think, on the guideline one is
applying, and if anything is true of the schene that the
Sentenci ng Reform Act established, it is that an exercise
of discretion, if that's what Your Honor is descri bing,
nmust be explained so that it can be assessed for
reasonabl eness.

It is also, | think, true here that facts nust
be found, whether that's the whole of the inquiry or
whether that's sinply the predicate, then, to applying the
| egal standard to classify the facts.

QUESTION: Do we ask oursel ves, does deference
mean that two different trial judges could reach different
concl usi ons and both woul d be accept ed?

MR. STRANG That is exactly what | think it
means, and to put it in concrete terns, | think what it

9
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means here is that if Paula Buford had a twi n, John, who
had done the very -- who had conmitted the State court
crimes in 1992 with her, also the 1998 Federal crine, but
he had been sentenced by the district judge bel ow Judge
Stadtnuel | er and had received a 7-year or 84 to 105-nonth
sentence, whereas Paula for the exact -- in the exact sane
situation had received nearly 16 years, a court of appeals
giving clear error review would be bound to affirm both of
t hose convictions and sentences.

QUESTION: | could see that happening if, in the
case, | suppose, the Federal judge was trying to ask what
the State judge likely did with reference to trying to
bal ance the two sentences. | think you'd have a stronger
point if he says, as a matter of construction of this
statute, that two attorneys, two of fenses, two separate
sent ences does not nean textually that they're
consol idated. They are not consoli dated.

MR. STRANG And that, of course, inplicitly is
what this district judge said, and the relevant, or the
nost i nmportant pages are 21 --

QUESTION: | think he canme pretty close to that.

MR STRANG Yes, he did. He took note that,
you know, the facts appeared undisputed. He was left to
try to apply the guideline and the -- | guess he called it
t he applicable application notes, and then nade comrent

10
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about there being two separate prosecutors, albeit from
the sane D. A 's office, pursuing separate interests.

There were two separate pieces of paper entered reflecting
j udgnent s.

QUESTION:  And there was no fornal
consol i dati on.

MR. STRANG That is true, there was no form
order of consolidation.

QUESTION: And it's possible the court of
appeal s could say, this is too conplicated, unless there's
a formal consolidation we won't apply the guideline that
way, because that isn't even settled, is it, that this
notion of functional qualification doesn't cone out of the
gui del i ne, doesn't cone out of any application note. It's
sonmet hing that some courts nade up

MR. STRANG Yes, in a word --

QUESTION: And if there is to be any kind of
uniformty infused in this process, why should it cone
fromthe court of appeals rather than the Sentencing
Comm ssion? | mean, you could see common schenme. You
coul d see crinmes that happened simultaneously.

But this notion of consolidation, a judge could
consol i date just because the guy happened to have
commtted a nunber of crines totally unrelated. It
doesn't have the coherence that the other two categories

11
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have, so why shouldn't this be sonething for the

Sent enci ng Conmi ssion to straighten out, and then there
woul d be uniformty, to get the uniformty that way rather
than sticking the court of appeals into the picture?

MR. STRANG. The Sentenci ng Comm ssion very well
can, and is enpowered to address questions and to try to
advance clarity in that way. That, of course, says
not hi ng about the question on certiorari granted here,
which is the standard of review, and the Sentencing
Conmi ssion cannot tell this Court the standard of review

| think also, if we're talking, then, about the
substantive rule of --

QUESTI ON: No, but your argunment -- | nean, if
this is the point of Justice G nsburg s question, your
argunent is that the only way to get uniformty is to have
de novo court of appeals review, and the point nade in
response to that is no, you could achi eve substanti al
uniformty by having nore detailed prescription by the
Sent enci ng Commi ssi on of what constitutes consolidation
and then having the usual deferential review

MR STRANG | --

QUESTION: So long as the details are
significant enough, you know, conpl ete enough, you'll get
reversed even on deferential reviewif you fail to follow
them Wy isn't that a nore sensible way of achieving the

12
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uniformty that you' re after here?

MR STRANG | -- in the world of could, | agree
wi th much of what Your Honor said. Uniformty is advanced
by de novo review vis-a-vis deferential review | nean,
SO0 as between courts acting on the question, | think the
courts of appeals are better situated to provide
uniformty.

The Sentencing Conmm ssion could -- is a co-
actor here, there's no question, but there's also no
guestion that Congress did not nmean that the conm ssion
woul d oust the Federal courts of appellate jurisdiction,
quite the contrary. This was part of the Sentencing
Reform Act -- it included 3742 -- and giving the appellate
courts a much nore active role in review ng sentences than
ever they had before in this --

QUESTION: That's true, but they don't have --
| nean, they left to the courts to work out what woul d be
a sensible relationship anong trial court, appellate
court, and Sentencing Commi ssion, and therefore | would
t hi nk what Justice G nsburg said was highly rel evant.

MR STRANG It --

QUESTION:  That --

MR. STRANG  Again, the Sentencing Conmm ssion
could act. It is also clear -- and this is in the
| egislative history that we cited. [It's clear that

13
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Congress had in m nd that appellate decisions woul d assi st
the Sentencing Conmission in determning what it is that
needed clarification or revisitation, so | don't think
it's an either or --

QUESTION: No, it's not either or --

MR. STRANG -- situation.

QUESTI ON:  But you can certainly say that when
you have the kind of question that trial judges know quite
a | ot about, where appellate judges know not that nuch,
where it is highly conplex and factually related, that one
shoul d rely upon the Sentencing Conm ssion to provide the
necessary uniformty, and that would be a strong argunent
in favor of deferential review here.

MR. STRANG Well, | don't know that it woul d.
My problemis that you are then | eaving the Sentencing
Comm ssion to |l ook at the largely unreported work of
district judges in 94 districts, rather than | ooking at
the largely reported work of appellate judges in 12
circuits, as | understand it, so |I'mnot so sure, Your
Honor, that de novo review still isn't the better way to
interact with the comm ssion.

That said, again | want to make clear that the
commi ssion has the role that Justice G nsburg posits, and
that it is not every guideline or application of guideline
that | suggest is appropriate for de novo review under

14
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this Court's teaching. This one, yes, consolidation
think is peculiarly appropriate.

QUESTION: And why is it peculiarly suited to de
novo review, M. Strang?

MR. STRANG One, the overriding inportance of
uniformty here, which | think elevates the need to
clarify and devel op.

QUESTION: Wiy is uniformty nore inportant with
respect to this guideline than any other?

MR. STRANG Ch, no, the guidelines generally,
M. Chief Justice, I'msorry. The guidelines in general,
t he Sentencing Reform Act of 1984.

QUESTION:  Well, | thought you were saying that
uniformty is inmportant with respect to this particular
guideline. You' re saying uniformty is inportant with
respect to every single aspect of the guidelines?

MR. STRANG Yes, and I'msorry, the confusion
created. | amsaying in a sense both. Uniformty always
here is inportant in Federal sentencing, but when we're
tal ki ng about a guideline that has a conplex statutory
standard, as this one, and is not a nmatter of purely
i ndi vidual i zed application such as acceptance of
responsi bility, or a decision whether to depart upward or
downward for sone unconsidered fact, then | think
uniformty of the rule, clarity of the rule, the neaning

15
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of the legal standard is exceptionally inportant.

QUESTION: Wiy is that nore inportant than, say,
the clarity of the rule with respect to, say, acceptance
of responsibility?

MR. STRANG  Acceptance of responsibility falls
closer to the real mof what this Court has called
supervision of litigation. It is dependant upon factors
that cannot be transmtted by transcript, or are not
avai lable to a court of appeals. The defendant's
denmeanor. The manner in which he interacts with counsel.
You know, a variety of issues that may appear only off the
record and therefore concern conduct inmediately before
the district court.

| think to follow on nmy answer to Your Honor's
earlier question, a clear rule of decision | think is
i nportant here for consolidation, because the potential
disparity in otherwi se |ike-placed persons is so great, as
the facts of this case denonstrate.

QUESTION: One clear rule for appellate courts
that recogni zes the expertise that district judges have
m ght say, | reject this notion of functional
consolidation. Either it's consolidated or it's not, and
so if it's consolidated, formally consolidated, that's one
thing. If it's not formally consolidated, forget it.

That woul d hardly benefit people in your client's

16
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situation.

MR. STRANG. That's exactly the path that the
First Crcuit now has gone, no consolidation unless
there's a formal order of consolidation of record, but de
novo revi ew of the question of the consolidation question.

QUESTION:  But wouldn't there be a huge
tenptation for a court of appeals to take that position,
therefore to reduce the nunber of cases that would conme to
it?

MR. STRANG | don't know, never having been in
that position. The nunber of cases raising this issue is
not overwhelmng. It's -- | think it's sufficient to
al | ow sone devel opnment of the law, but it's certainly not
overwhel m ng, and what the rule of decision would be,
have an opinion about what it ought to be. How it would
play out I'mnot sure with any confidence | can suggest to
Your Honor, and |I'm of course here focused on the standard
of review |I'mnot sure that's a satisfactory answer.

QUESTION:  You al luded to the nunber of cases
that would be inplicated by the decision and you said, you
know, it's not an overwhel m ng nunber. Well, | suppose
it's not so far as the application of the decision to
beyond career crimnal --

MR. STRANG The career offender?

QUESTION: -- the Career Ofender Act, but |

17
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suppose there would be an application whenever guideline
sentences were inposed in consideration of prior offenses,
and | suppose the nunmber of those would be enornous.

MR. STRANG Well, certainly the question of
rel at edness of prior cases can arise in any cal cul ati on of
crimnal --

QUESTION:. And it -- 1 nean, it nust do so
t housands and t housands of times a day in the Federal
system nmustn't it?

MR. STRANG Yes. They can arise, the --

QUESTION: So if we rule your way, and we say
t here should be de novo review here, in effect as a matter
of law, then | would suppose the courts of appeals are
going to be faced with a trenmendous nunber of chall enges
having nothing to do with the Career O fender Act.

MR STRANG | think not. | nean, the narrow
guestion here is consolidation as the path to rel atedness,
and at |east --

QUESTION:  Yes, but | don't see how we could --
wel |, maybe | should ask this question. 1Is there a basis
upon which we could say that the consolidation question
shoul d be revi ewed de novo, but other questions of
rel at edness need not be?

MR. STRANG The Court conceivably could do
t hat .

18



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

QUESTION:  Well, conceivably, but |I nean --

MR. STRANG Wl --

QUESTION:  -- sensibly?

MR. STRANG  Yes.

QUESTION: How? Tell ne what the rationale is.

MR. STRANG The rationale would be that, as
suggested earlier, the initial screening, the question of
an intervening arrest, ordinarily, at least my mnd
struggles to find a situation in which that woul d present
nore than a factual or pure factual issue. D d crines
occur on the same occasion? Odinarily it seenms to ne
that's a fact-bound, entirely fact-bound inquiry.

QUESTION: Right, but that does not exhaust the
uni verse of questions about rel atedness.

MR. STRANG That's correct, it does not.

QUESTION:  And so | come back to my question to
you, could we classify consolidation as in effect an issue
that should be reviewed as if it were a |l egal issue and
hence de novo, and at the same tine on sonme principle
basis say that generally the question of relatedness is
not to be treated as if it were a legal issue and subject
to de novo? Can we split the baby that way?

MR. STRANG | think the Court could. \Whether
prudentially it ought is another question, but | think it
coul d because at least as | read this Court's prior

19
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deci sions on m xed questions it really becones a nmatter of
deci di ng, does the balance tip factual or does the bal ance
tiplegal? Does it tip toward one class of judges, one

I evel in the hierarchy, or toward the m ddl e?

QUESTION: OCh, no, | realize that, but the
problem|'mhaving is sinply the fact that there's
sonet hi ng peculiar about this issue, because consolidation
is sinply a subset of rel atedness.

MR. STRANG  Yes.

QUESTION: And it would seemto ne to be
difficult, as a matter of principle, to say that the
consolidation issue gets de novo, whereas rel at edness
generally does not, and I want to knowif there is a
principle basis for naking that distinction, what that
basis is.

MR STRANG | think it's whether the m xed --
the mxture tips factual or tips legal is the best
principle | can identify.

QUESTION:  You're saying the statute has
different tests for rel atedness, sone of -- many of which
are m xed questions, and sone of those are proper for de
novo review, and others not.

MR. STRANG  This particul ar guideline yes, and
t hen the guidelines generally.

QUESTION: May | just ask sort of a general

20
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guestion? W're not really construing a statute here.
We're construing a note in the guide -- in a particular
guideline. To what extent, if there -- there is anbiguity
and difficulty in figuring out what the consolidated neans
or related neans. 1Isn't there sonething the Sentencing
Comm ssion could give greater particularity toinits
definition of the relevant terns?

MR. STRANG  For the rule of decision, yes, Your
Honor, it coul d.

QUESTION: It just sort of strikes nme it's sort
of a strange issue for us to be westling with.

MR. STRANG Well, and of course under Stinson,
although this is not a statute it's binding law, so it
doesn't nmerit less time or consideration in that sense,

t hi nk, but again | have to acknow edge because of

M stretta we have the Sentencing Conm ssion out there, and
when we get to the question of the rule of decision,
having first settled the standard of review, yes, the

Sent enci ng Conmmi ssion can weigh into that.

QUESTION:  Isn't there sonething to be said,
too, for discouraging rather than encouragi ng a great
nunber of appeals of sentencing factors to the court of
appeal s?

MR. STRANG But | think de novo revi ew does
that, and it's the point I wanted to nake in response to

21
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Justice Souter's question as well. At |east as |
understand the theory, or a theory of de novo review, is
that as the | aw develops clarity through that process

| awyers and district judges are nore likely to get it
right and to know that. The district court is very

bri ght.

QUESTION: Well, that's a very optimstic
pi cture of the | egal profession.

(Laughter.)

MR STRANG Well, it --

QUESTION:  You know, | sonetines think we take a
case here to decide a question and the opinion we wite
deciding it creates three new questions for |awers to
argue about, so | don't think certainty is very certain in
anyway, but just as a practical matter it seens to ne it's
better to have these things resolved finally by the
district courts in sone cases than sinply appealed to the
court of appeals.

MR. STRANG Well, in the end, Your Honor, where
that would take us is back to the persuasion that the
district courts are best able to provide uniformty in
sentencing and that, indeed, at page 12 of the United
States brief, is an assertion it makes, and that's sinply
at war, | suggest, with the basic congressional findings
and purposes of the Sentencing Reform Act, that it was
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precisely the lack of uniformty with |argely unsupervised
district judges --

QUESTION: It notivated the Sentencing
Conmm ssion --

MR. STRANG  Yes.

QUESTION:  -- Act, there's no doubt of that, but
it's one thing to say that we don't want two people in the
sane cell block in Leavenworth convicted of the sanme
thing, one serving 1 year and the other is serving 20
years, but when we get down to the finer points there may
be nore to be said for discretion, assumng it's
consi stent with the guidelines.

MR. STRANG  Although this is a situation where
the difference -- although not 1 and 20 years, the
difference is really quite renmarkabl e.

If there are no further questions, I'd like to
reserve a few mnutes for rebuttal

QUESTION:  Very well, M. Strang.

M. Wlfson, we'll hear fromyou

ORAL ARGUMENT OF PAUL R Q WOLFSON
ON BEHALF OF THE RESPONDENT

MR. WOLFSON: Thank you, M. Chief Justice, and
may it please the Court:

The court of appeals properly applied a
deferential standard of reviewto the district court's
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decision for two principal reasons. First, the text of
the Sentencing Reform Act itself directs the courts of
appeal s to give due deference to the district court's
applications of the guidelines to the facts and, second,
institutional considerations also support a deferential
standard of review. The district courts are better suited
for maki ng the kind of fact-intensive decision that is
typically involved in applying the guidelines to a set of
facts.

QUESTI ON: Suppose, as in Justice G nsburg's
exanple, a district court said there is no consolidation,
inny view, unless there's a formal order of
consolidation. That's it. That seens to nme a general
proposition, a general and very broad interpretation of
the text, which is susceptible of de novo review and which
ought not to vary fromone court to another.

MR. WOLFSON: Justice Kennedy, | think | agree
with you. That is, if the district court said, |
interpret the guideline to nean that in no case may |
conclude that two prior cases were consolidated unl ess
there were a formal order of consolidation, and then
that's the rule of law, and then | apply the rule of |aw
to the facts of this case.

Now, the court of appeals would be authorized to
review that rule of lawin a plenary fashion
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QUESTION:  All right. Now, suppose he says,
where there are two offenses and two attorneys and two
sentences, that is not consolidation?

MR. WOLFSON: I f he announces that as a
generally applicable rule of lawthat's -- that is, it
doesn't matter what any other fact of the case is, that is
the rule of law that applies in every case of this nature
that will conme before ne, that is a rule of |aw

But if he -- but if, on the other hand, what he
is doing is saying, | read what the court -- | read the
standard that has been enunciated by the court of appeals,
and that is, there may be such a thing as functional
consolidation, and now |I'mgoing to determ ne whether the
di sparate facts of this case answer to that description
and | see there are 15 salient facts in this case and
eight of themtip in one direction but seven in another,
and on balance | conclude that it's not functionally
consolidated, that is --

QUESTION: He didn't do that here. He was a
very careful judge. He did say, I'mleft to conclude the
only inference of consolidation is the fact that the
sentences were inposed in two different cases. That's
al nost a negative fornulation of the hypothetical rule |
gave you.

MR. WOLFSON: Well, he said a lot -- actually,
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Justice Kennedy, | think he said --

QUESTION:  He then does go on.

MR. WOLFSON: He said nore than that. | nean,
|"m-- 1 would point the Court to page 21 of the joint
appendi x whi ch, w thout belaboring it too | ong, he also
did go on to say there were guilty -- there were separate
guilty pleas entered, there were two separate judges, you
know, he found there was no agreenent anong the parties
that the cases would be consolidated, so | think really
what he was doi ng was answering to the other description
that I was discussing which he was saying, here's how I
think the facts of this case ought to be classified
according to a legal standard, and that is the application
of the guidelines to the facts, which Congress --

QUESTION: Well, do you think this was a m xed
guestion of fact and | aw here?

MR WOLFSON: | think it's best viewed that way,

Your Honor, a m xed question of fact and law. That is,

consolidation is -- can be understood as a | egal concept
and functional consolidation. |It's simlar to the
common -- | think nore clearly a m xed question of fact

than law is the common schenme or plan idea.

| f anything, this perhaps seens a little nore
factual. | think the common schenme or plan notion of
rel atedness is one that comes up very frequently, and that
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is, | agree, is a mxed question of fact and | aw and, |ike
this case, if the Court were to apply that application
note to a set of facts, that should be revi ewed
deferentially on appeal, and it's very --

QUESTION:  Well, | understand that the necessity
for allocating resources of the courts at the different
levels in the right way, but it seenms to nme if you had a
twin case to this that it should have cone out a different
way. | just don't see what discretionary findings, what
deference that ought to be given to the trial judge in
this very case.

"' m not saying that other consolidation cases
there woul dn't be sone factors, say if the judge, the
Federal sentencing judge said, well now, these State
judges |'m sure nust have bal anced the two sentences and
t hat makes them rel at ed.

MR. WOLFSON: Justice Kennedy, | think what the
district court was doing in this case was saying, when |I'm
asked to consi der whether sonmething is functionally
consolidated, I"'mreally considering did the previous
State court systemtreat the two cases as though they were
one? Now, there's no order specifically saying that they
did, so | have to |l ook at the record of what happened in
those two cases and see how the court systemtreated this
case.
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Now, there isn't a, kind of an imedi ately
obvi ous answer, so the court had to | ook at the way that
those cases were treated fromthe conplaint stage all the
way until the sentencing, and there were various factors
that strongly indicated that the two cases were not
consolidated. They were charged by separate conpl aint.
They were assigned to two judges. One of the judges said,
|"mnot going to wait for sentencing in the other judge --
in the other case, it's too long, I"'mgoing to go ful
st eam ahead on this case.

So | think the evaluation, the district court's
determ nation that the totality of the facts have a
certain character is what we view as the application of
the guideline to the facts, and that is what is entitled
to deference.

Now, on the institutional consideration point, |
don't think there's any reason to think that that task
woul d be done better if repeated by three appellate
judges, or at least that that task isn't -- doesn't --
that that function isn't worth the cost to the justice
system as a whol e.

After all, although it's true that the judge did
not meke credibility determ nations in a classic sense, he
was required to draw i nferences froma historical record
to sort of fill in the gaps, try to figure out why the

28



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

court systemtreated this case one way rather than
another, and that is a very fact-intensive determ nation,
and | also think there's not any particular reason to
believe that an aggl oneration of appellate case law in
this subject would prove particularly useful for this --

QUESTION:  No, but that's why -- that's why
probably really -- | actually think, | guess, is if an
appel l ate court decided to review these things de novo
that would be fine. |If an appellate court decided to
review themw th some deference that would be fine. But
t he peopl e who ought to work it out are the Sentencing
Comm ssion, | nean, which they can do, basically.

MR WOLFSON:  Yes --

QUESTI ON:  So suppose | thought that, | nean, |
can't -- | pronmise you that | can get good reasons both
ways what it shoul d be.

MR. WOLFSON:  Well, the Sentencing Conm ssion,
of course, does review every district court sentencing.
Now, when one --

QUESTION: I n other words, the way the
Sent enci ng Cormmi ssion would work it out is, it would
tolerate differences anong the circuits in that respect,
unless it really began to show up in different sentences
being given to different people, at which point all they'd
have to do is wite a new application note.
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MR WOLFSON: Wl --

QUESTION:  They would assign it to a staff
person, look intoit, wite a new note that's clearer, and
vote on it, and that's the end of that.

MR. WOLFSON: But of course -- well, of course,
that's true of many aspects of the adm nistration of the
sentencing system That is --

QUESTION:  Yes, and nornmally we don't hear them
Normal ly we | eave --

MR WOLFSON: It's true of perm ssible bases for
departure. |It's true of -- | nean, other -- there are
ot her sentencing guidelines applications that are of very
simlar character, whether sonebody is a m ni nal
participant in an offense, whether his crinme involved nore
than mni mal planning --

QUESTION:  Not quite the sane, because those
usually are very fact-related to the facts of the crine,
while this, in fact, is a matter of judicial
adm ni stration, which we could say judges throughout the
system are sonmewhat nore famliar wth.

MR WOLFSON: Wl --

QUESTION:  It's unlikely you'll get an odd
factual situation with sonmething |like consolidation, isn't
it? | nean, this is a sort of weird case in that nornmally
it's fairly clear whether the cases were consolidated or
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not consolidated, isn't it?
MR. WOLFSON: It may not be entirely clear

whet her a case was functionally consolidated, and it may

not --

QUESTION: That's a concept the courts make.

MR WOLFSON: And it may not be cl ear whether a
case -- it may not be clear whether a case involved a

common scheme or plan. Courts can reach whet her
defendant's prior offenses involved a conmon schene or
plan. Courts can perm ssibly reach different concl usions
about a set of facts on that case.

The point I'mtrying to make is that, you know,
if a district court on review of a court of appeals, say
it were de novo, were to say well, this case is plainly
functionally consolidated, or this case is functionally
consol i dat ed because this defendant's two prior offenses
in Wsconsin State court were consolidated, | don't think
that hel ps the district court decide any | ater case say
well, this defendant's Al abama of fenses were -- were
functionally consoli dated.

QUESTION: M. Wl fson, by answering as you did,
you're sort of accepting this functional consolidation
notion. Has the Governnent taken a position in dealing
with these -- this consolidation notion of whether it
shoul d be a consolidation order or, we're not going to
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mess with functional consolidation, or has the Governnent
just not taken a position on that?

MR. WOLFSON:  Well, we have argued in sone | ower
courts, Your Honor, that consolidation neans formal order
of consolidation, but the Seventh G rcuit has rul ed
ot herwi se. Several other courts of appeals have ruled
ot herw se.

We haven't asked those courts to reconsider that
rule of law. W're not asking this Court to reexam ne
this. W accept the concept for this case that there
is -- that there is such a thing as functional
consolidation, and the nore inportant question to us is
how t hat concept, as with many -- as with the application
of many concepts in the sentencing guidelines, how that
concept is applied and how t hat application should be
reviewed. It's a nore inportant issue to us in terns of
the overall adm nistration of the guidelines system
and --

QUESTION: May | ask this question, M. Wl fson:
if you do not require a formal order of consolidation, as
| understand your position, how could this have been nore
consol i dated? One judge, one proceeding, tw sentences
i nposed at the same tine to run concurrently. \What ot her
possi bly could make it consolidated for purposes of
sentenci ng except a formal order?
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MR. WOLFSON: | think the other things that
could have nmade it nore clearly consolidated woul d have
been, one plea bargain would have been a very, a very
i mportant factor had that been in the other direction, one
district attorney who was there to represent the interests
of the State in both cases, and not two district attorneys
where one specifically --

QUESTION:  But they could be --

MR. WOLFSON: -- abjured any interest in the
ot her case.

QUESTION:  But all those things could happen if
there were a formal consolidation, too. You could still
have two district attorneys.

MR. WOLFSON:  You could, but | mean -- but |
t hink --

QUESTION:  You could have no -- you could have
two pl ea bargains, too.

MR. WOLFSON: And al t hough there were concurrent
sentenci ng the judge understood the sentences to be
different sentences. That is, they were not -- they were
not entered in one sentencing order.

QUESTION:  Well, just on two counts of an
i ndi ctment you get two different sentences, too. | nean,
| have difficulty understanding it because they were
concurrent, inposed at the sane tine by the sane judge.
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don't know how you'd get nore consol i dat ed.

MR. WOLFSON: | f they had been determ ned
pursuant to a single plea bargain, Justice Stevens --

QUESTION: Right, | see.

MR. WOLFSON: | think one could reach a nore --
a better conclusion that they were consolidated, because
it indicates that the -- you know, that the executive
branch was treating themas though they were inextricably
connected, but that's -- that was not what happened in
this case.

It was really a happenstance that they were
sentenced on the sanme day and it mght well have been that
they were not. After all, Judge CGeske said, |I'mnot going
to wait for the entry of the plea in the other case, |I'm
going to go ahead with sentencing in ny case, and that, |
think, is a strong factor that points in the opposite
direction.

Now, of course, to go back to the standard of
appellate review point, | think there isn't any particul ar
reason to think that the court of appeals de novo review
woul d necessarily arrive at a better result, or a nore --

as a systemc matter nore accurate result of these
determ nati ons, because the facts are so disparate.

There's also the point that surely when the
State court is deciding whether to consolidate cases, as
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the Wsconsin State court said, or whether it's not, it's
not thinking, well, in sonme possible future Federal
prosecution --

QUESTION:  No, but the word consolidated, it's a

Federal question as to whether it's consolidated, isn't

it?
MR WOLFSON:. | think that's right.
QUESTION: It's whether it's consolidated --
MR. WOLFSON:.  Yes, right.
QUESTION:  -- within the neaning of the note.
MR WOLFSON: Right. | think that's right, that
it's a Federal term | would ordinarily expect that if

the State court entered a formal order of consolidation
under its crimnal rules that woul d be enough, absent sone
extraordinarily unusual facts, but even so, | nean,

surely -- | nean, as the district court, as the district

j udge pointed out in this case, you know, he did | ook at
the record in the State court.

QUESTION: The thing that's interesting to ne,
have a | ot of synpathy for your basic position, but on the
facts of this particular issue it seens a little hard for
me to swallow. The thing that's really hard for ne to
swal low is the district judge cane out the other way and
said it's not even close. He said they' re not even cl ose
to bei ng consoli dated.
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MR WOLFSON:  Well, of course --

QUESTION:  If | renmenber it correctly.

MR. WOLFSON: | nean, the petitioner has not --
the petitioner has only argued that de novo review should
be applied, and the petitioner has not argued that if a
deferential standard of review is applied that the
j udgnment shoul d be reversed, so that's -- you know, |
mean, that's the case as we take it.

QUESTION: M. Wl fson, could the district judge
have taken into account that these cases were put together
for sentencing but that they could not have been put
together for trial?

MR, WOLFSON:.  Well, | think that cuts -- you
know, the fact that they could not have been put together
for trial may cut in our direction. That is --

QUESTI ON:  Yes.

MR. WOLFSON: Ri ght.

QUESTION: 1" m suggesting that.
MR. WOLFSON: Right. Right. | think he could
have. |I'mnot sure that the -- I"mhesitant to rely too

heavily on that, because I'mnot sure that the Wsconsin

court rules forbid, flatly forbid consolidation for trial

but they certainly presunme that a drug case and a nondrug

case will not -- will proceed al ong separate tracks, and |

think that this, as the Seventh Circuit pointed out, you
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know, that is a factor pointing against functional
consolidation in a case |like this, because Wsconsin seens
to have a policy of not wanting such cases to be tried

t oget her.

QUESTION: O course, the irony of that position
is that in this particular case the bank robberies and the
drug addi ction seemto be rel ated.

MR WOLFSON: Seemto be --

QUESTION: Related in a realistic sense.

MR. WOLFSON: The prior bank robberies?

QUESTI ON:  Yes.

MR WOLFSON:  Well, | don't think that's true
actually, Justice Stevens. After all, although the, you
know, the facts -- | don't think that there's a show ng

that the -- you know, the bank robberies and the drug
addi ction were, you know, part of a, as we m ght say, part
of a scheme or part of a nbdus operandi.
QUESTION: Wl l, she was robbing the banks to
get the noney to feed her drug habit, as | understand it.
MR. WOLFSON:. Well, that is generally not enough
for a court to view cases as related, or even as part of a
common schenme or plan, | nean, you know, and the district
court was quite clear on that point and the court of
appeal s agreed, and the petitioner didn't argue otherw se,
so | nean, it's a nore narrow concept than that when one
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i s aski ng whether prior cases are rel ated.

QUESTION: Is it your position that under this
gui deline we have to -- it has to be all or nothing de
novo review or deferential review, or can we parse it out
and say, common schenme and plan are deferential,
consolidation is de novo, or do we just nake a ness out of

the guideline if we do that?

MR WOLFSON: | think that all three subprongs
of the rel atedness test -- that is, conmon schene or plan,
same occasi on, consolidation, are applied -- are revi ewed

under a deferential standard of review. That's not to say
that there are never any |egal questions that may be
involved in that, and those, as we discussed earlier,
woul d be revi ewed de novo.

An exanple | can think of in this case is, the
gui del i ne says that offenses are not deened to be rel ated
if they were separated by an intervening arrest, and so
there you m ght have to, you know, consi der whet her
sonmet hing was a continuing crinme, and the same woul d be
the case -- I'msorry, | meant with the comon, with the
same occasi on subprong you m ght have to consi der whet her
the offenses were -- one of the offenses was a conti nuing
crinme and that's a | egal question.

QUESTION: If we don't want to do that, if we
want to follow up on this idea, could we do this? Could
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you say, |ook, we're not here considering whether -- the
word in the guideline is consolidated. O, no, the word
in the application note is consolidated, right?

MR. WOLFSON: Ri ght.

QUESTION:  All right. The word in the
application note is consolidated for sentence, and really
what we're considering in this case is not whether
consol idated for sentencing has to be de novo or
deferenti al .

We are considering, in the circunstance where a
court of appeals has decided that the words consol i dated
for sentencing include sonmething called functional
consolidation, then can the court of appeals decide that
t hat concept which is a subset of consolidation, namely
functional consolidation, maybe should be revi ewed de novo
or not.

We don't have to get into whether the thing of
t he docunent, you know, consolidation nmeans when there's
an order. That's not before us. W're considering the

concept called functional consolidation.

MR WOLFSON: Well, | think the rul e does --
QUESTION: I'mrather tenpted by that, so --
MR, WOLFSON: | think the rule that we are

proposi ng does lend itself to a nore general
applicability, Justice Breyer.
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| nmean, we have -- section 3742(e) does say that
the courts of appeals shall give due deference to the
district court's applications of the guidelines to the
facts, and that is a systemw de directive. It's --

QUESTION: My problemwi th it is that | can
t hi nk, probably, if you give nme a few mnutes, which I
won't take, of instances in this highly conplex set of
rul es and thousands of words in the guidelines where it
just will not turn out to be right always to let the
district court have its way when it applies a form of
words to a fact situation, but there will be many others
where it seens to be just the right thing to do, and
therefore a narrow hol ding m ght be preferable. That's ny
thought. 1'd Iike your view on that.

MR. WOLFSON: Well, the statute does say due
deference, and so it doesn't exclude the possibility that
there will be situations where de novo review is
appropriate, as when the district court engages in a | egal
interpretation of a guideline, or where it seens clear
that that's what it was doing in that particul ar case.

QUESTION:. Well, that's true -- | nean, under
deferential review, or you know, abuse of discretion, if
the district court cones to a | egal conclusion that's
wong it can be reversed on appeal, can it not?

MR. WOLFSON: That's correct, but I amthinking
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of, there are sone guidelines where there may be | egal
conclusions that the court has to engage in.

One thing -- one that has conme to mind is the
definition of aggravated felony in section 2(1), where
there are both |l egal determ nations to be made and then
appl yi ng those determ nations to the facts, but | think
that one can presune as a general nmatter that when the
issue is a mxed question of fact and | aw, as the Court
described it in MIler v. Fenton, where it falls somewhere
between a pristine | egal standard and a determ nation of
the raw historical facts, | think that as a general matter
where it falls in that category a deferential standard of
review wi || be appropriate.

QUESTION: It's hard to -- the reason | find it
hard to do it that way is in the statute books you can
find questions where all you're doing is applying the
| egal label to a fact situation, the nost inportant thing
in the world, the l|east inportant thing, whether a newsboy
is an enpl oyee, whether a foreman is an enpl oyee.

The sane description applies to what the judges
do. The consequences are enornously different. You see,
| nean, that's a classical exanple, but that's what |'m
afraid of right here.

MR. WOLFSON:  Well, one has to | ook at the, sort
of the systemas a whole and the institutional
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consi derations and reach a judgnment about how Congress
i ntended the systemto operate, and | nean, certainly in
Koon, you know, the Court was aware that the question of
whet her a perm ssi bl e departure one way or another was,
had enornous significance not just in the facts of
particul ar cases.

It could nmean a trenendous difference in the
defendant's sentence, and yet the Court concluded as a

general matter whether the district court concluded

that -- when the district court concluded that it was or
was not a perm ssible -- an appropriate basis for
departure, | should say, on the facts of the case was to

be revi ewed deferentially.

Now, that's not to say that the Court couldn't
conclude that the answer it reached was wong. | nean,
the Court reached such a conclusion in Koon, as a matter
of fact.

QUESTI ON: But under your view the trial courts
wi |l not have any guidance fromthe appellate system even
as to what factors ought to be considered in whether there
was consol i dation.

MR WOLFSON: | don't think that's right,
Justice Kennedy. That is, |I think -- | mean, deference is
not no review.

That is, | think a court can't -- if the
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district court makes a clear error of judgnment about
whet her sonmet hi ng was consol i dated or was not
consolidated, just as if it makes a clear error of
judgnment as to whether a defendant's prior offenses were
part of a comon plan --

QUESTION: Well, I'"'mthinking in the context of
this case, where we're pretty well agreed on what
happened, the two attorneys and the two different offenses
but the one hearing.

MR WOLFSON:  Well, | nmean, this case is -- |
can't think in this case, or a case |like this, of any
facts, say, that would have been so out of bounds for a
district court to consider that it -- you know, that it
woul d have been conpl etely erroneous to have consi dered
that fact, but |ooking at the system nore generally and
not just consolidated but rel atedness and applications of
the guidelines, | don't think that one should arrive at
t he concl usion that due deference neans no review at all
just as is the case in departure decisions under,
departure decisions under the guidelines.

The courts of appeals can give the district
court gui dance about what is inappropriate, an
i nappropriate basis for departing in that situation.

QUESTION: Isn't it -- maybe you coul d comrent
on this. It would seemto ne, of course, you're right
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t hat deference doesn't nmean no review at all, but | would
think that it would be nore difficult for a court to
reviewin a sensible and critical way a decision about
whet her consolidation had occurred than it woul d have been
under the old law for a court to review whether a sentence
was appropriate when you' re asking the question, should

t he sentence have been 10 years or 20 years.

Here, we've got a case in which this question of
consolidation is going to make the difference, as |
recall, between doubling a sentence or not, and I would
suppose that in the absence of some clear rule it would be
nore difficult to review the consolidation decision under
the guidelines than it would under the old | aw have been
to review the sentence itself, as, say, between 10 and 20
years, which is a very strange result.

Am | seeing things in a -- in the wong way
her e?

MR, WOLFSON:.  Well, | think that -- | may not be
qui te understanding, but | think that one has to assune
that the courts of appeal s announce interpretations of the
gui delines and that the district courts then apply those
interpretations in a faithful manner to the facts of
cases. Now --

QUESTI ON:  Yes, but can you give ne an
exanple -- give ne an exanple, keyed to this case,
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per haps, of the kind of announcenent of a rule governing

t he neani ng of consolidation that would be appropriate and
woul d actually nake a practical, critical difference when
courts are review ng consolidation solely for abuse of

di scretion.

MR. WOLFSON:  Well, of course, if the district
court had -- | nmean, assuming it hadn't been settled in
the Seventh Circuit, if the district court had said no
functional consolidation --

QUESTION:  No, but we're taking this case in the
context that there is sonmething called functiona
consolidation, and I -- I'massumng that that really
coul d cover, as you in your argunent a nonent ago pointed
out, a trenendous variety of facts.

You said, you know, even if you conme down with a
rule it would be difficult to review on a de novo basis
because of the extraordinary variety of facts, so we're
starting with the assunption that you' ve got functional
consol i dation, nunmber 2, that functional consolidation
covers a trenendous anount of district territory.

| f you nmake those assunptions, what kind of a
rul e on abuse of discretion review could a court announce
that would be of any critical help?

MR. WOLFSON:  Well, of course, if the district
court had refined that rule further and had announced
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what - -

QUESTION:  Ah, but all smart trial judges know
that the less they say the better, and smart trial judges
who want to keep control of sentencing decisions, which
t he gui delines have made it very difficult for themto
keep control of, are going to keep their nouths relatively
shut .

MR WOLFSON: It may be that the functional --
that de facto or functional consolidation is sufficiently
fluid that, you know, in the ordinary course the district
court's determnation is going to be controlling. | mean,
it's --

QUESTION: | thought your response to this was
going to be that you don't have to have the court of
appeal s doing the job, that it should be done by the
conmi ssi on.

MR WOLFSON: Well, that's --

QUESTION:  That the comm ssion can pronul gate
nore detail ed specifications as to what constitutes
consolidation if, indeed, nore detail is needed, or
desi r ed.

MR WOLFSON:.  Well, | think that's right, the
Sentencing Commission is there precisely to continue the
process of nmaking the sentencing guidelines nore uniform
by reviewi ng the experience of the district court.
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QUESTI ON:  True enough, but the consequence is
now, since the conmm ssion has not done any such thing,
that it seenms to ne that the range of unreviewabl e
discretion is greater when a court is determining what is
or is not a functional consolidation than the range of
unrevi ewabl e discretion was under the old | aw when a court
was deci ding whether to give 10 years, or 20 years, or 50
years.

MR. WOLFSON: Justice Souter, one response |
would like to say is, | think as the comm ssion and as the
courts refine the I egal concepts farther and farther down,
and as the | egal concepts thensel ves becone narrower, |
think it's going to be the case that the district court's
determ nati on whet her any case where the facts of the case
fall within those | egal concepts is nore |likely to be
uphel d.

That is, if all we had was two cases, or if two
cases are related --

QUESTI O\ Okay, but | think what your argunent
in fact nmeans is, if the Sentencing Conm ssion decides to
get into this with nore detailed rules, then the
di scretion is going to be limted, but if the Sentencing
Conmi ssion doesn't, then we are left with what seens to ne
this rather ironic situation of |ess reviewable
di scretion --
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QUESTION:  Well, M. Wl fson, ny understanding
of the rule before the sentencing guidelines cane into
effect was that a mpjority of the circuits said there was
no revi ew of sentencing so long as it was within the
limts specified by |aw

MR WOLFSON: That's correct, if it was within
the statutory limts there was no review at all, but --

QUESTION: And didn't some circuits take the
position that there was an abuse of discretion review?

MR. WOLFSON:  Yes, but ny point is, it's harder
to find, I think, an abuse of discretion inherently as the
legal rule that you're applying to a set of facts becones
narrower and narrower.

QUESTION:  You're --

MR. WOLFSON: | nean, as both the Sentencing
Comm ssion and the court of appeals, | think that's sort
of inevitable.

Now, the court of -- if all that were avail able
in this case were the bare guideline that said rel at ed,
and there were no application notes, then as -- the court
of appeal s woul d have then undertaken the task of refining
that concept of related, which is at a nore general |evel,
and then woul d have applied it.

Thank you.

QUESTI O\ Thank you, M. Wl fson.

48



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

M. Strang, you have 3 m nutes renaining.
REBUTTAL ARGUMENT OF DEAN A. STRANG
ON BEHALF OF THE PETI TI ONER

MR. STRANG.  Thank you, M. Chief Justice. |
want to revisit the question of the Sentencing Conm ssion
and the interplay with de novo revi ew

This Court in Mstretta approved the basic
structure and rule of the Sentencing Comm ssion, of
course, and ny view on that, or anyone else's, no |onger
matters, but | think we cannot rely here too nmuch on the
Sent enci ng Conmmi ssion or cede the ground properly in
Federal courts.

For one, the Sentencing Conm ssion never can fix
disparity in a given case, or cure a lack of uniformty in
the cases as they cone. It can act only to try to reduce
or prevent that in the future.

QUESTION: Onh, | thought it can act
retrospectively.

MR STRANG |'msorry.

QUESTION: | thought that its rules can be
retrospective, that it can, indeed, require resentencing
inlight of its new rules.

MR. STRANG It can. It can do that. |
woul dn't expect it to do that in a situation like this.
Inits -- its powers really are not so different inits
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real mthan woul d be Congress' power in the real m of
reconsi dering what this Court does in the area of an
ordi nary statute.

Congress can act there, too, to alter the rule
or even the standard of review, so | think it's clear,
3742 certainly makes it clear, | think, that Congress
envi sioned here a critical role for the courts of appeals.
The question then is, well, at what |evel?

| want to note how nmuch de novo and deferenti al
review | ook the sane in terns of the nechanical tasks that
j udges nust undertake. It's only the conclusory act, as |
understand it, that differs.

That is, the briefs nust be read, the rel evant

portions of the record nmust be exam ned, and in the end

the difference then is will reasonable, if inconsistent,
conclusions be allowed to stand -- well, yes, that's
deferential review -- or does a court of appeals sinply

| ook for the right answer, de novo.

De novo review continues to have its place and
it has its place here, just as nuch, | think, as de novo
review admttedly on a case-by-case basis hel ps us
under st and reasonabl e suspi ci on, or hel ps us understand
probabl e cause, or hel ps understand what in custody neans
for Mranda purposes.

So inthe end I"'mmarried to the belief that the
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word do in 37 -- thank you very much
CH EF JUSTI CE REHNQUI ST: Thank you,

The case is submtted.

M. Strang.

(Wher eupon, at 12:03 p.m, the case in the

above-entitled matter was submtted.)
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