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PROCEEDI NGS
(10: 14 a.m)

CHI EF JUSTI CE REHNQUI ST: W' |1 hear argunent
now i n Tuan Anh Nguyen and Boul ais versus | mmgration and
Nat ural i zati on Service. M. Davis.

ORAL ARGUMENT OF MARTHA F. DAVI S
ON BEHALF OF THE PETI TI ONERS

M5. DAVIS: M. Chief Justice, and may it please
t he Court:

This case raises the question of whether
differential treatnent of nothers and fathers under
federal citizenship |law violates the equal protection
conponent of the due process clause of the Fifth
Amendnent.  Joseph Boul ai s has rai sed his out of wedl ock
son frominfancy. Under 8 USC Section 1409, an out of
wedl ock nother of a foreign-born child can establish her
child s citizenship at birth upon proof of three things:
U S. nationality at the time of the child' s birth
parentage of the child, and prior physical presence in the
United States.

Joseph Boul ais neets all of these criteria.
However, solely because he's the nale parent, the | aw
i nposes two additional criteria. First, M. Boulais, as a
father, nust produce a signed statenment that he wll
support the child until his 18th birthday. The father
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here supported his son, but he never signed a statenent.

Second, the father nust before his child s 18th
birthday, either legitimte, adjudicate paternity or
formal |y acknow edge paternity, and here the father has
formal |y acknow edged paternity, but not until his son was
in his 20s.

QUESTION: M ss Davis, is this an as-applied or
a facial challenge?

M5. DAVIS: Justice O Connor, this is a facia
chall enge. W do not believe there is any constitutional
basis on which this statute could be applied to
i ndi vi dual s.

QUESTION:  How do you deal with the Fiallo case?

M5. DAVIS: Your Honor, the Fiallo case concerns
the situation of sonme individuals who are citizens
applying for special immgration preferences for children
of those citizens or relatives of those citizens. The
Court here ruled that that was covered by the plenary
power. Here the issue concerns only citizens applying for
trying to transmt citizenship at birth, benefits to -- to
parents, and so the difference is the question of what the
extent of plenary power is. And we believe that plenary
power should stop, at the very |least, before it reaches a
situation where a citizen, here M. Boulais, is seeking to
transmt citizenship benefits to a child who, as the
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statute indicates, once citizenship is recognized wll
rel ate back to the date of birth.

So | guess there are two basic distinctions.
One, that there's a relation back issue, so the citizen's
child -- the child here, once his citizenship is
recogni zed, will have been deened to have been a citizen
frombirth, and therefore there isn't any of the concern
about transfer of allegiances that's the case in
naturalization or also potentially the case in inmmgration
sorts of situations.

QUESTION:  Well, wait. Wiy is there no problem
with transfer of allegiances? | nean, it's fine to nake
it retroactive as far as the law is concerned, but that
doesn't change the reality of it. The reality of it is
he's not an American citizen until these conditions are --
are nmet, and he's proclained to be such. Prior to that
he's not an American citizen, is he?

M5. DAVIS: As soon as those conditions are net,
then his citizenship is recognized at the tinme of birth.
That's recogni zed under statute --

QUESTION: But he was a citizen of sone other
country before then.

M5. DAVIS: And once his citizenship is
recogni zed, he will be deenmed to have been a dual citizen
of the country fromthe date of birth, but the statute
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itself recognizes that there isn't a transfer of

al | egi ances by virtue of the fact that there isn't an oath
of allegiance that's required for, to establish
citizenship at birth, unlike naturalization, where that's
a substantive requirenent of the -- of the recognition of
t he stat us.

QUESTION: M ss Davis, do | take -- do |
understand correctly the point you' re making is that the
peopl e who are being brought in or sought to be brought in
in Fiallo were coming in as aliens who m ght never becone
citizens, they were not comng in as citizens? They were
comng in as preference, preference-eligible aliens, and
now you' re saying, the distinction that you' re making, if
| grasp it correctly, is these people, if you are correct,
will never cone in as aliens. The application is that the
citizenship should be recognized inmediately. That's the
di stinction you' re maki ng?

M5. DAVIS: That's correct, Your Honor.

QUESTION:  No, but Mss Davis, you' re not
suggesting that there's a constitutional right to have
your citizenship conferred on an American, the child of an
Ameri can parent brought abroad?

M5. DAVIS: Not at all, Your Honor. What we're
saying is the immgration statute nakes a distinction
bet ween citizenship at birth and other forns of
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immgration status, and that because of that distinction,
the plenary power that shields in some instances
immgration actions fromfull constitutional review should
not apply here. It should stop short of barring ful
constitutional review or ordinary constitutional review of
transm ssion of citizenship froma citizen to a plenary
citizen.

QUESTION: But the plenary -- can you explain to
me why, why that is? | assunme that the plenary power has
its basis, its rationale in the interest that the United
States has with its relations with foreign powers. And
why is that inapplicable in -- in any case arising under
this particular statute?

M5. DAVIS: Justice Kennedy --

QUESTION:  And why -- to say that plenary power
stops puzzl es ne.

M5. DAVIS: Yes. Justice Kennedy, this Court
has never extended plenary power to every statute that
potentially inplicates foreign relations. There's only --
there are nmany, many that do that, including child support
and environnental |aws. This Court has al so never
extended pl enary power to every action under even the
| mm gration Nationality Act in INS versus Chadha, for
exanpl e.

QUESTION: What's the rationale for extending
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pl enary power to the alien cases?

M5. DAVIS: The rationale that this Court has
offered is the idea that foreign relations is directly
inplicated, | presune in part because of this transfer of
al | egi ances.

QUESTION:  You say -- you say Fiallo would have
conme out differently if these aliens were not only
adm tted but having been once they are admtted are
procl ained to have been Anerican citizens frombirth?
That woul d wash out the plenary power of the federal
gover nnent ?

M5. DAVIS: Your Honor, then they would be in
the sane category as the citizens here. They would have
been citizens frombirth.

QUESTI ON:  That doesn't make any sense to ne.

If -- if -- if -- if you admt them w thout making them
citizens frombirth, you have plenary power, but if you do
even the greater thing, admt them and make themciti zens
frombirth, suddenly your plenary power disappears. It
seens to nme, if anything, it ought to be the opposite.

MS. DAVIS: Your Honor, here what we base our
argunment on is the structure of the statute as well as the
I ong history of jus sanguinis citizenship, and this
Court's ruling in Rogers versus Bellei which al so
indicated that citizenship at birth was subject to
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ordi nary constitutional scrutiny, even though there isn't
a right under the Fourteenth Anendnent to that
citizenship, even though Congress could change the rules
of citizenship tonmorrow, still the statute itself, the

hi story of jus sanguinis citizenship and this Court's
construction of that, of that law in Rogers versus Bell ei
we believe supports limting the extension of plenary
power authority to a situation where a citizen here is
seeking to transmt citizenship to his child who will be a
citizen at birth at the tinme that citizenship is

recogni zed.

QUESTION:  Let's assune the statute was slightly
different and the citizenship to be conferred did not
recogni ze -- did not relate back to birth. Wuld you then
say that the statute with that one change in it exceeded
Congress' plenary power under the naturalization clause?

MS. DAVIS:  Your Honor, | guess |I'm --

QUESTION:  Maybe it would be sinpler if | asked
the -- | think I can ask the question a different way. Do
you think that the -- the -- the act of recognizing
citizenship here for children born abroad is
naturalization within the nmeaning of the naturalization
cl ause?

M5. DAVIS: Yes, Your Honor, it is
naturalization within the nmeaning of the constitutional

9



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

naturalization clause. However, Congress, in inplenenting
t hat cl ause, has nade choi ces about how to inplenent it
t hat we believe --

QUESTION: Right, that's what | wanted to get
at .

M5. DAVIS: -- that we believe inplicate the
extent of the plenary power.

QUESTION:  So that Congress, so far as the
cl ause i s concerned, Congress could do this, |eaving aside
equal protection. Congress can do this if it sinply did
not have the relation back provision?

M5. DAVIS: That's -- that's correct.

QUESTI ON:  Yeah.

M5. DAVIS: Your Honor, | nean, we certainly
woul dn't be able to argue that the transfer of allegiances
and those issues no longer inplicated foreign relations,
and that's a critical part of our argunent here.

Let nme turn --

QUESTION:  Well, | wonder, suppose there were no
naturalization clause, suppose it didn't exist. Wuldn't
Congress still have the power to enact this statute? No
one is being naturalized. They are sinply stating who is a
citizen. Just as, after all, no one in 1789 had been born
in the United States of Anerica or very few, and there had
to be rules as to who was a citizen and who isn't --

10
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M5. DAVIS: Your Honor --

QUESTION: -- so what is this to do with
naturalization?

M5. DAVIS: Your Honor, this Court has held in
t he past, nobst notably in Rogers versus Bellei, that the
authority to grant citizenship at birth, jus sanguinis
citizenship, derives fromthe naturalization clause. Now,
whet her in the absence of that clause Congress could stil
go forward I don't know because we, you know -- the Court
hasn't had to confront that issue.

QUESTION: If Congress said everyone in 1780 who
has been born in the United States is a citizen of the
United States, would that have been naturalizing
ever ybody?

M5. DAVIS: Your Honor, | think it would depend
upon what the termnaturalization nmeant even at that tine.
We know what it means now because Congress itself has
defined it in the statute to apply only to those
i ndi vi dual s who have citizenship that is prospective only,
and here M. Boulais and his son conme forward with a claim
for citizenship that relates back to birth, so it's
clearly not in the sane category as naturalization is
defined under the current statute.

QUESTION: But it is -- it is naturalization in
t he broader sense of referring to the constitutional

11
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authority?

M5. DAVIS: That's correct, but in inplenmenting

QUESTION: And to that extent | think it makes
it somewhat difficult to distinguish Fiallo. Are you
arguing that we need to reverse Fiallo if necessary?

M5. DAVIS: Your Honor, we don't believe that
Fiallo nust be reversed in order to rule in our favor
because of the distinction that we just discussed.
However, as we indicate in our brief, there are reasons to
reassess Fiallo, given, in particular, the subsequent
devel opnent of equal protection |aw that m ght suggest
that the result in that case is one that the Court would
no | onger --

QUESTION: But if you were to reexamne Fiallo
| suppose under your view, the anendnment in 1986 to the
statute involved in Fiallo that adopted the position of
the dissenters in Fiallo would al so be unconstitutional
because it basically followed the sane pattern as this
statute does.

M5. DAVIS: That's correct, Your Honor, yes,
because it retains the sex-based classifications. O
course, there the Congress was not responding to a finding
on constitutionality, so they weren't bound by that kind
of a ruling.

12
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QUESTION: M ss Davis, may we go back a few
st eps because you said sonething that surprised ne.
know that the Solicitor General took the line in its brief
that there are only two kinds of citizens -- born in the
United States, and everybody el se for constitutional
purposes is naturalized.

My grandson was born in Paris of U S. citizen
parents. | had never considered hima naturalized citizen
of the United States, but is that his correct status?

M5. DAVIS: Your Honor, we don't quarrel with
the construction that Rogers versus Bell ei adopted, which
is that citizenship at birth is a formof naturalization.
However what we argue is that the Congress in inplenmenting
t hat power has nmade a distinction between naturalization
under the statute and citizenship at birth under the
statute, and the inplications of that distinction are that
the plenary power of Congress to regulate inmgration does
not extend to citizenship at birth because citizenship at
birth relates back to the date of birth because
naturalization is defined to be prospective only because
there isn't a requirenent of an oath of allegiance in
order to have citizenship at birth acknow edged.

QUESTI ON:  Can such a person be denaturalized?

M5. DAVIS: Your Honor, | believe that that
person woul d be covered in the sane way that those

13
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citizens concerned in Afroyi mand those cases whereby the
Constitution for denaturalization purposes, that person
coul d have additional conditions placed on citizenship
that woul d not be appropriate for a jus soli citizen. O
-- yes, for a jus soli citizen.

So, for exanple, the conditions placed on the
i ndi vidual in Rogers versus Bellei, who was a citizen at
birth, the residency conditions are perm ssible under the
Constitution even though if those conditions are not
filled, the individual will |lose citizenship at the tine
that they fail to conply with those conditions.

QUESTION: M ss Davis, | gather your position
woul d be different if in addition to the three conditions
that you nmentioned there were a fourth condition, and that
is that the child of the American father swear all egiance
to the United States.

M5. DAVIS: If the child of the American?

QUESTION:  Yes, yes. Before he could
retroactively be deened a United States citizen from
birth, in addition to the other three factors, he nust
swear allegiance to the United States.

M5. DAVIS: Your Honor, no, our argunment woul d
not be different. |'mraising that because it's an
i ndi cation of the fact that Congress --

QUESTION:  Well, | thought your argunent hinged

14
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entirely upon the fact that there's no probl em about
changi ng al |l egi ances, and this would require himto change
al | egi ance, to swear allegiance to the United States over
what ever ot her country he had come from

MS. DAVIS: Yes. No, Your Honor, our argunent
doesn't hinge entirely on that, no, but | raise that --

QUESTION: | don't know what opinions -- it
seens to nme so artificial to say that sinply because you
make the adm ssion retroactive and say he shall be deened
to have been a citizen frombirth, sonehow t he power of
Congress to make people who are not born in this country
and therefore automatically citizens, citizens sonehow
beconmes abridged. | don't -- | just don't see how the
retroactivity -- it's such an artificial device. Congress
could nmake it retroactive or not retroactive.

M5. DAVIS: Your Honor, | believe that the
argunent that |I'm making reflects the construction of the
statute. The statute itself makes a distinction between
citizenship and citizenship at birth and naturalization.
It lists in the section 1401 jus soli citizenship al ong
with citizenship at birth

QUESTION: | understand that, but we're not
tal king about the statute. | can agree that you can --
you can nmake a statutory distinction between those two
situations, but does that convert into a constitutional

15
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distinction? And that's what you're arguing before us,
that there is some things you can constitutionally do when
you nake the person retroactively frombirth a United
States citizen or things that you can't do when you do
that that you could do if you didn't make him
retroactively.

M5. DAVIS: Yes, Justice Scalia, the issue is
the extent of the plenary power doctrine, which this Court
has, as | suggested earlier, has not always applied in the
immgration area, and we believe that --

QUESTI ON: And has never been applied in that
whol e Iine of cases. They are all cases of people who are
admtted as aliens, so if it were to extend to such a
case, it would be an extension.

M5. DAVIS: That -- that's correct, Your Honor.
Applying it to citizens and citizens at birth, would
extend the plenary power doctrine beyond where it has ever
been extended in the -- in the past.

QUESTION:  Well, that assunes the person is not
an alien sinply because Congress says the person shall be
retroactively deenmed a citizen. But for constitutiona
purposes, it seens to ne, as opposed to statutory
pur poses, whether the person is an alien or not should
depend upon whether the person is a natural born citizen
of the United States or whether citizenship nust be
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conferred by Congress.

M5. DAVIS: Right. WlIl, in fact, Your Honor,
you nentioned natural born citizen, and many comment ators
believe that citizens at birth are deenmed to be natural
born citizens, so this is a category of citizenship that
traditionally has had a different status than naturalized
citizenship for many, many years, for centuries.

QUESTI ON:  The debat e over whet her soneone born
abroad could be a candidate for President?

M5. DAVIS: President, correct, Your Honor.

QUESTI ON: But soneone -- soneone born abroad is
not in the same class as soneone born jus solus here in
the United States, which they are citizens by virtue of
t he Fourteenth Amendnent, are they not?

M5. DAVIS: That's correct, Your Honor. However,
the statute, the imm gration and naturalization statute,
treats those jus soli citizenship -- citizens and citizens
at birth in the sane section, so they clearly are
contenplating that many of the same protections are going
to apply to those citizens.

QUESTION: May | just clarify one thing? Your
viewis the statute is invalid on its face, which, as |
take it, means that the requirenents as to the children of
femal e parents have to be applied in the sane way to
children of male American citizen parents born abroad?

17
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M5. DAVIS: That's correct.

QUESTION:  So that anyone anywhere in the world
at any time can prove that his parent, his father was an
American citizen, has been a citizen since that person's
birth, even if it was 60 years ago?

M5. DAVIS: Your Honor, there -- according to
the renedy that we've proposed, there would still be sone
criteria to be nmet, yes, but the renedy --

QUESTION:  Okay, criteria other than those
applied to children of nother -- of nother -- whose nother
was an Anmerican citizen.

M5. DAVIS: A nother currently can sponsor a
child, transmt citizenship at any tinme during the child's
life.

QUESTION:  Correct.

M5. DAVIS: CQur argunent is that a father, that

QUESTION:  Has precisely the same right?

M5. DAVIS: Should have the same right, the
remedy that this Court should inpose should be one that
gives the --

QUESTION:  Well, he doesn't have the right.
It's whether he has -- he has already done it, merely by
virtue of being a citizen and by having lived in the
United States for a certain period of tine.

18
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M5. DAVIS: What this Court has indicated, both
in Rogers v. Bellei and also in a majority of the justices
inthe MIller case --

QUESTION: But that's your position is all
wanted to --

M5. DAVIS: -- stated that it's recognition of
exi sting citizenship and continuing citizenship.

QUESTION:  Well, if we agreed with your equal
protection argunment, | suppose we woul d have the
alternative to say not sinply that the father is pushed
into the sanme favorable position as the nother, but the
not her is pushed into the sanme unfavorable position as the
f at her.

M5. DAVIS: Your Honor, that would remedy the
equal protection issue, but we believe that it would run
contrary to what we know about the Court's principles in
crafting a renedy.

QUESTION: Has the Court ever in those extension
versus invalidation cases, has it ever taken the route of
| essening the benefits instead of equalizing up? Has it
ever equalized down instead of up?

M5. DAVIS: W have not been able to find a case
where there has been equalization down, as you say.

QUESTION: But there is always a first tine.

QUESTION: I n this case the governnent's
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argunent, the statel ess person problem takes much nore
prom nence than it did in our earlier case, and that would
seemto state a rational basis for this distinction.
Wul d you comment on the governnment's argunent in this
regard?

M5. DAVIS: Certainly. | nean, our position is

that they need to neet the heightened scrutiny standard.

But even --

QUESTION: Well, and | think it m ght neet that
as well, but would you conment on that?

M5. DAVIS: Sure. The issue is whether or not
-- well, to start out, we believe that that issue is not

properly in the case because we haven't chall enged the
physi cal presence requirenents here, and the governnent as
wel | as Congress have indicated that the way they have
dealt with statel essness, concerns about statel essness is
to have differential physical presence requirenents for
not hers and fathers. M. Boulais doesn't have standing to
chal l enge those. He neets both those physical presence
requirenents. If the remedy that we seek is inposed,

t hose physical presence requirenents will remain and wl |
continue to do the job that the governnent says they are
needed for in ternms of addressing the potential for

st at el essness, but even beyond that, even assuming that it
is in the case, the risk of statel essness is not gender

20
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speci fic.

The -- there are a nunber of nations that -- and
this is set out in the Equality Now am cus brief which was
submitted to the Court, there are a nunber of countries
whi ch have | aws that are gender neutral so that there
isn't any greater risk of statel essness for children of
nothers than there is of fathers. Sone of those |aws are
avail --

QUESTION: Well, but there are sonme nations that
are not in that classification, are there not?

M5. DAVIS: There are sonme nations that are not
at that level. There are some nations where there's a
greater risk of statel essness for children of fathers, and
those children are currently not getting the benefit of
t he generous physical presence requirenents.

For exanpl e, Canada has a provision that says
that if a child is born abroad and doesn't maintain
connections with Canada that they will |lose their
citizenship by age 28. Well, by age 28, the child of a
U S. father, the father can no |longer transmt the
citizenship to the child, so in fact that child of U S.
father is at much greater risk of statel essness than a
child of a U S. nother who had a child with a Canadi an
citizen abroad.

So the governnment could nmuch better address its

21
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concerns about statel essness by either having a nore
generous physical presence requirenents across the board
because it's -- any requirenent increases the risk of
stat el essness, so it could have nore generous require --
nor e generous provisions across the board or it could have
one that's tailored to the specific countries where

statel essness is at issue for nothers or for fathers

i nstead of --

QUESTION: Do | understand though that we are
now engaged in an academ c di scussion? Because in this
case he has no standing to raise that problem since he
anply neets the residence requirenents, so he can't raise
sonebody el se's case.

M5. DAVIS: Exactly right. | mean, the renedy
that we seek -- the Court would have to go beyond the four
corners of the conplaint or of the issue here, the case
here in order to address the physical presence
requirenents.

QUESTION:  And the things that hold hi m back,
the two things, seemto nme to have nothing to do with the
st at el essness concern anyway, the formal acknow edgnent of
paternity and proof of support, of 418.

M5. DAVIS: That's correct, Justice G nsburg.

QUESTION: It has nothing to do with
st at el essness.
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M5. DAVIS: And as | said, in fact, may increase
the risk of statel essness because any barrier that's
pl aced on transmttal of citizenship increases the risk of
st at el essness, especially absolute cutoff at age 18.

QUESTION:  Are you saying that children of
Ameri can parents born abroad, of whomthere are mllions
and mllions, are naturalized citizens and coul d never be
President |ike George Rommey coul dn't have run for
Presi dent ?

M5. DAVIS: |I'msorry, the children of parents
born abroad are naturalized?

QUESTION:  Yes, | nean, their -- their
citizenship is conferred by statute, and they are citizens
frombirth, and there are probably tens of mllions of
them and George Rommey was one of them and | had not
t hought that they were naturalized citizens. | thought
they were citizens who were citizens by virtue of their
birth, and they're citizens frombirth, but you were
saying they're the sane as naturalized. O nmaybe |
m sunder st ood.

M5. DAVIS: Yes. Your Honor, the wording of the
Constitution is natural born citizens for purposes of
bei ng President or Vice President. And what -- | haven't
done the research nyself. Wat commentators say is that
natural born is the equivalent of -- includes, enconpasses

23



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

jus soli and jus sanguinis. But that's a different term
t han naturalized.

QUESTION: If that's so, then those who -- then
t hose who are born abroad of an Anmerican parent are
natural born citizens in your view?

M5. DAVIS: That's correct.

QUESTION: Contrasted with naturalized citizens
who woul d have been aliens who previously were aliens and
woul d have becone citizens by virtue of a naturalization
law, is that right?

M5. DAVIS: Your Honor, | guess the question is
whet her the termnaturalized in the Constitution also
enconpasses natural born citizens. In Rogers versus Bell ei
suggested that it did.

QUESTION:  Well, | -- for present purposes what
we're interested in is what standard of review to apply,
and whether the extrenely deferential standard applies to
t hese natural born citizens.

M5. DAVIS: | think it's -- | think it's totally
clear that jus sanguinis citizenship has a different
hi story than naturalized citizenship and has traditionally
by this Court as well as by Congress been treated
differently.

QUESTI ON:  But has not been called natural born
citizenship? | nean, isn't it clear that the natural born

24



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

requirenent in the Constitution was intended explicitly to
excl ude sone Englishmen who had cone here and spent sone
time here and then went back and raised their famlies in
Engl and? They did not want that. They wanted natural
born Aneri cans.

M5. DAVIS: Yes, by the sane token --

QUESTION: That is jus soli, isn't it?

M5. DAVIS: By the same token, one could say
that the provision would apply now to ensure that Congress
can't apply suspect classifications to keep certain
i ndividuals fromaspiring to those offices.

QUESTION:  Well, maybe. 1'mjust referring to
t he neani ng of natural born within the Constitution.
don't think you' re disagreeing. It requires jus soli,
doesn't it?

M5. DAVIS: No, Your Honor, | do disagree with
that. | believe that it enconpasses jus sanguinis
citizenship.

QUESTION:  And any academc right is -- there's
a debate over that?

MS. DAVI S: |s a debate over it, that's correct

QUESTION:  There is a debate over whether ny
grandson is a natural born citizen. | think he is.
M5. DAVIS: -- whether he can be Vice President.
25



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

QUESTION: O course the interesting thing about
that provision, it requires that he be natural born at the
time of the adoption of the Constitution. That's what it
literally says.

(Laughter.)

M5. DAVIS: To return to that issue briefly,
want to make sure that the Court understands that applying
hei ght ened scrutiny does not nean that the governnent then
does not get to nake its case, that the concerns about
dual citizenship or concerns about statel essness m ght
neet hei ghtened scrutiny. They can still come forward and
in those unusual instances where they can establish that
they nmeet that standard, apply classifications that would
ot herwi se be suspect. W believe those would be rare
cases, but it's not that there is no review. \Wat it
means is sinply that you' re saying, or that the citizens
transmtting citizenship would be able to i nvoke the sane
constitutional standards as are usually invoked.
reserve the remainder of ny tinme for rebuttal.

QUESTION:  Very well, Mss Davis. M. Kneedler,
we will hear fromyou

ORAL ARGUMENT OF EDW N S. KNEEDLER
ON BEHALF OF THE RESPONDENT

MR. KNEEDLER: M. Chief Justice, and may it

pl ease the Court, the naturalization clause of the United

26



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

States Constitution commts to Congress the plenary power
i nherent in the sovereignty of every nation to determ ne
which aliens will be granted United States citizenship.
As this Court said in the G nsburg case, no
alien has the slightest right to naturalization unless al
statutory requirenments are conplied with
QUESTION:  Well, you've heard all these
argunments this norning that this isn't a case of
naturalization and not part of Congress' plenary power
when a child is born of a parent that's a U S. citizen.
MR. KNEEDLER: W th respect to that, | think
this Court's decision in Wng KimArk is dispositive.
There the Court traced the history of United States
citizenship with reference to the conmon | aw of Engl and
prior to the adoption of the Constitution, and in that
case the Court pointed out that at common law, in order to
be a citizen at conmon law, it was necessary for the
person to be born in England. The citizenship conferred
on people who were born abroad to British subjects was
conferred only by statute. In other words, it was not
regarded historically in England as a fundanental --
QUESTION: That's not so. | nean, you're right
in saying by statute. Normally in all countries
citizenship was conferred by statute. The Fourteenth
Amrendnent was passed to the problemof slavery. But
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statutes traditionally transmtted citizenship nbst cases
t hrough blood. 1Isn't that true? And so would you say
that when the United States passes a statute |ike any

ot her country that transmts citizenship through bl ood
that they treat that person who results as a citizen the
same way precisely as a naturalized citizen?

MR. KNEEDLER: Yes, I'mnot disputing that. The
point I'mmaking is that this Court held in Wng Kim Ark
and also held in Rogers v. Bellei that the conferral of
citizenship on sonmeone born abroad to a United States
citizen is enconpassed in the naturalization clause, and
the inmportant thing about Wong Kim Ark is the Court
di stingui shed persons born to U S. citizens abroad not on
the ground that that was a nore fundanental form of
citizenship, but if anything, a |ess fundanmental form of
citizenship.

QUESTION:  So, in other words, in your view, the
hundreds of mllions of people by now who nay have been
born abroad of Anerican parents are suddenly subject, when
their constitutional rights are at stake, to a | ess basic
review by the courts than citizens who are born in the
United States?

MR. KNEEDLER: No, once --

QUESTION: Citizens of service people, citizens
of mllions of people who have |ived abroad?
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MR. KNEEDLER: Once the person is a citizen, of
course, then that citizen, |ike every other citizen, is
entitled to all the rights of a citizen under the United
States Constitution. But the question here is who will be
entitled to enter the citizenship of the United States to
begin with, and in that respect we think this case is
identical to -- at least as strong as Fiallo versus Bell,
and, if anything, stronger, because it is not nerely the
guestion of who will be entitled to physically enter the
United States, but who will be regarded as a nmenber of our
society on a pernmanent basis. Citizenship is essentially
irreversible. An alien can be expelled. Acitizenis a
per manent nenber of the comunity.

QUESTION: M. Kneedl er, when you say, when you
say in effect that all citizens are treated alike,
certainly a naturalized citizen in the nonargunentative
use, soneone who has been an alien and cones here, can
have his citizenship revoked.

MR. KNEEDLER: Oh, absolutely. No, | didn't
mean to suggest -- yes. |It's absolutely clear that a
naturalized citizen can have his naturalization revoked.
For exanple, if it was procured by fraud, but the other
inmportant -- and this was significant in Rogers v. Bellei,
which had to do with the constitutionality of a condition
subsequent for a citizen, a person who was born abroad to
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United States citizens. |In that case, it was the parall el
provision here in 1401 (g) until, | believe, it was 1978,
soneone in that situation had -- the child had to reside
in the United States for sone period of tinme after birth
in order to establish the requisite connection with the
United States, and that was chall enged on the ground that
t he person having been declared a citizen at birth, there
could not be a condition subsequent to perfecting it.

And this Court upheld that provision in Rogers
v. Bellei, and inportantly, it did so by distinguishing
the children of U S. parents born abroad fromthose who
are born in the United States with the suggestion that
Congress has greater latitude with respect to the
naturalization of those persons than it does to others,
preci sely because they are not enconpassed by the terns of
t he Fourteenth Amendnent.

The Fourteenth Amendnent refers to citizens who
are born or naturalized in the United States, and the
Court pointed out that persons who are born to United
States citizens abroad do not fall within that description
and therefore are not citizens for Fourteenth Amendnent
pur poses.

QUESTION: So, if any -- may | ask just a
guestion. Are there any statistics anywhere that tell us
the size of either of the classes of children born abroad
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of an unmarried fenmal e parent and those born abroad of an
unmarried male parent? Do we have any idea how many
peopl e are going to be affected by this decision?

MR. KNEEDLER: |I'msorry, | do not know the
totals. | think the statistics that were cited in this
Court's opinion in MIler v. Albright suggest that the
pool is probably larger for the U S. citizen, children of
U .S citizen fathers rather than nothers, which I think,
by the way --

QUESTION:  That's unquestionable, isn't it? And
isn't that perhaps one of the reasons behind the
differentiation in this statute? There are |arge
popul ati ons of children of United States servicenen in the
Far East and in Germany, and -- service personnel. And |
expect very few of these are the children of fenale
servi ce personnel.

MR KNEEDLER: | think that's true. And one
point I wanted to nake, Justice, an aside here, that goes,
that would go critically to the question of renmedy in this
case. If we were --

QUESTION: M. Kneedler, before we get to that,
why would it? You said it in your brief. It seens to ne
you have a trenmendous hurdle in the beginning. |If the
notion is that there are these nen out there who are being
Johnny Appl eseed around, to prove by clear and convincing
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evi dence that they are the father, for the person to even
-- the woman even to identify this person seens to ne an
-- but nost of the cases of nen who don't want to be
fathers who have in fact have sired children abroad, it
isn't difficult at all to escape that obligation. Al
they have to do is say, you know, | have nothing to do
with this person. | met her once, and that was it.

MR. KNEEDLER: Well, | think there is probably a
wi de variation of the fact pattern. | took the question
to mean --

QUESTION: | thought we were assuming it was not
-- | thought we were assunming with nodern techniques that
it's very easy to establish the relationship now \Wat is
our assunption, it's difficult or it's easy?

MR. KNEEDLER: Well, | took the question to be
identifying the father who is --

QUESTION: Once we find out who he is --

MR. KNEEDLER: Right, right, and even --

QUESTION: It nmay even take an awful |ot of
resources to find out who he is, to get himto take it.

MR. KNEEDLER: It may or may not, but if the
possibility of citizenship was avail able to peopl e who had
no prior assunption that they had any claimto United
States citizenship, it is valuable enough in the world
comunity that we woul d expect people to look for it.
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QUESTION: I n nany, many cases, all the child
woul d have to do is ask his nother.

MR. KNEEDLER: In many cases that is correct. |
would |ike to go back to the point about Fiallo v. Bel
because, as | said, | do believe this case is controlled
by Fiallo v. Bell, if anything, the reasons for the
def erence to congressional powers are stronger here than
they were in Fiallo v. Bell.

QUESTI ON:  Before you do that, M. Kneedler, you
did say sonething. | keep worrying about this grandson of
mne. You said that he's not a citizen for purposes of
t he Fourteenth Amendnent, but | assune he had the sane
equal protection rights and due process rights --

MR. KNEEDLER:  Absolutely. Once a person is a
citizen, they are a menber of our national community and
entitled to all of the rights of any other citizen.

QUESTI ON: But you think he m ght be
denaturalized, the way a naturalized citizen could be?

MR. KNEEDLER: There woul d have to be, certainly
as a statutory matter and perhaps as a constitutional

matter, some defect in the original naturalization or the

original --

QUESTION: But there was no naturalization.

MR. KNEEDLER: No, but that's why | think the
prospect -- | nean, | suppose if in a situation like this
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the child was recognized as a U S. citizen on the ground
that the parent was a U. S. citizen and then it turned out
that the parent was not a U S. citizen after all, then the
child s citizenship could be revoked on the ground that it
was fraudulently or inproperly procured, so it would be a
situation with a factual predicate for the grant of
citizenship in the first place.

QUESTION:  The problemw th those things is
usually, is insofar as you get a | esser degree of, for
exanpl e, procedural protections, in certain instances
there are conflicts about what the facts are, and insofar,
if it is ever true that a person who is involved in
naturalization gets less than full judicial review would
that sanme be true of, say, mnmy daughter or mllions of
ot hers, say, servicenen's children who are born abroad and
who the children of servicenmen and wonen who are abroad
and not born in the United States?

MR. KNEEDLER: | would think --

QUESTI ON:  Naturalized people get |esser
protection, less than full review

MR. KNEEDLER: | believe that if the question
ever arose of the denaturalization of someone who was born
abroad to United States citizens, the same standards woul d
apply to anyone who was naturalized in the United States
and therefore is a Fourteenth Amendment citizen, and |
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bel i eve the standard for denaturalization is clear and
convincing evidence. |'mnot sure of that, but | believe
that's correct.

QUESTION:  |I'm concerned that your time wll
expire before you' ve addressed either point that nay be
critical here -- the application of Fiallo and if we
di sagree with you and think there's sone equal protection
probl em what about the remedy? WIIl you try to touch on
bot h of those.

MR. KNEEDLER: | will. In fact, with respect to
Fiallo, we think that all of the reasons why deference to
the political branches in this area applied to immgration
in Fiallo apply equally here, first of all in Fiallo
itself, the Court |unped together inmmgration and
naturalization at page 79, | believe it's 792 of its
opi nion, in describing Congress' plenary powers. And al so
first of all a reason why Fiallo applies is it's a
guestion of who is going to enter our society. Certainly
the children or parents in Fiallo were seeking to cone
into the United States with the hope eventually of being
citizens. In Fialloit was a two-step task. Here it's a
one-step, but we don't think that the analysis in Fiallo
shoul d change on that.

And t herefore deciding who should be a citizen
is also an aspect of who is an alien. They are flip side
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to the sanme question. And Congress has plenary power to
control which aliens will be entitled to enter the United
St at es.

Third, it's intimately tied up with foreign
relations, and again this is a point that was nmade in
Fiallo itself. There the Court rejected the proposition
at page 730 that the concerns about foreign relations only
have to do with situations where there are grave threats
to the national security or the general welfare of the
United States. The Court said it had never deferred to the
branches dependi ng upon whet her there was sone threat of
that nature or sone nore individualized determ nation as
to who will be entitled to enter the United States.

QUESTION: M. Kneedler, | have this problem
with it. You would surely have a huge statel essness
problemif you didn't recognize that the child born abroad
to US. citizens is a U S. citizen because, as you point
out in nost countries in the world, they go by blood, not
by land of birth. So -- but you don't have that situation
with -- an alien comng to our shores is a citizen of
sonepl ace. So the -- you call the child born abroad an
alien, but in nost places in the world that child would
not be a citizen of the place in which that person is
born; isn't that so?

MR. KNEEDLER: Well, again, that nmay depend. |

36



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

mean, if you have a child born abroad to two U. S. citizen
parents, that may be true, it may not be true, depending
on the country.

QUESTION:  Well, | thought you said in your
brief that in nost places, and | think it's right, they do
not go on just solely, they go on the parentage.

MR. KNEEDLER: Yes, there are countries that go
bot h ways, but what --

QUESTION:  But the person coming inin Fiallo is
a citizen of sonepl ace.

MR KNEEDLER: That is true, and of course
sonmeone declared to be a citizen under this statute may
al so be a citizen of soneplace else as well. There are
guestions of dual nationality that can ari se.

QUESTI ON: But you brought up the problem you
said one of the reasons for this is that the child and the
nmother will be a citizen of no place if not of the United
St at es.

MR. KNEEDLER: That is the justification for the
shorter residency requirenent because that is apt to be
true in many cases, but the broader point --

QUESTION:  And on that point, you heard
obvi ously the colloquy between nme and the petitioner's
counsel. Petitioner's counsel indicates, oh, well, there
are statenments, problens on the side of the father, too,
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just as great.

MR. KNEEDLER: They are certainly not just as
great. There nmay be an isolated country here and there
where the problemwould arise, but your question and
Justice G nsburg's questions highlight another reason for
deference to Congress in that area, and that is that
Congress has to strive to make the laws of this nation
with respect to inmgration and naturalization respond or
make sense vis-a-vis the |aws of not just one other
nation, but many, nmany ot her nations.

QUESTION: M. Kneedler, if Congress went back
to the way it when was everything was deternm ned by the
father's citizenship, go back before 1934, suppose
Congress accepts your argument or we accept your argunent
and say plenary power, they can do whatever they damn
pl ease, so they say children born abroad of fathers who
are U.S. citizens can becone U S. citizens, but not
children who are born abroad of U S. citizen nothers where
the father is an alien. That's the way it used to be in
the bad old days. | take it fromyour argunent if
Congress wanted to go back to that, it would not offend
anything in the U S Constitution to do so.

MR. KNEEDLER: It would be subject to judicial
review, and under the facially legitimate bona fide
standard of Kleindienst v. Mandel and Fiallo, it would be
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necessary to ask what Congress was up to in a situation
like that, so we are not suggesting that there is --

QUESTI ON: Suppose Congress wants to restore the
way it was, the way it was for nost of our Nation's
history, that the father's citizenship gets transferred to
the child, not the nother's?

MR. KNEEDLER: G ven the devel opnents of equal
protection under the lawin this country, this Court m ght
wel | conclude that it would not be facially legitinate for
Congress sinply to decide to go back to as you descri bed
it, the bad old days where all rights were thought to
derive fromthe father or the husband. So we are not
suggesting that. But this law, this lawis fundanentally
different fromthe situation that you are positing. This
law - -

QUESTION:  You said that m ght violate equal
protection, but even under sone plenary power notion.

MR. KNEEDLER  The standard that the Court
applied in Fiallo v. Bell was that -- was the facially
legitimate standard drawn from Kl ei ndi enst v. Mandel. The
law is subject to scrutiny, and whatever rationale is
posited has to be regarded by this Court as legitimte.

QUESTION: Is there any case in all the area
where they do apply the | esser standard that has ever cone
out agai nst the governnment, against the classification
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t hat Congress nade?

MR. KNEEDLER: | believe the Wauchope deci si on
that struck down the provision that you're referring to,
the pre-1934 decision, if I'"mrenenbering correctly, the
Ninth Grcuit decision | believe invalidated it under that
st andar d.

QUESTION:  Could the statute we're considering
here neet heightened scrutiny to think that applied?

MR KNEEDLER: W believe it could because
fundamental ly what this is about is trying to put fathers
of children born out of wedl ock abroad in a position where
they can do the sanme thing that a nother can in order to
put themon an equal plane with wonen. It is not a
product of trying to discrimnate. It is a product of
trying to put men or fathers in a position where they can
do the same thing that nothers can do. And let nme explain
why - -

QUESTION:  Way wouldn't the sinpler way to do
that be sinply to have one uniform support or recognition
standard? | mean why do you have to have differenti al
standards in the statute if that's all you want to do? On
your -- on the factual assunptions that you are naking,
which nmay well be true, it would be easier for the
children of American nothers born abroad to satisfy the
standard, but that doesn't seemto be an argunent for
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having differential standards.

MR. KNEEDLER: Well, if I nay explain what, as
we understand it, is going on here precisely, and that is
t hat Congress made a judgnment that it wanted, while the
child is still a mnor, for there to be established a
| egal, formal recognized rel ationship between parent and
chi | d.

After the child is no longer a mnor, at that
point the child is an adult and can seek citizenship in
his own right. In this very case, petitioner Nguyen could
have applied for citizenship in his ow right after he
became an adult and did not do so.

The idea is that under these naturalization --
this naturalization provision, while one is still a child,
one is under the care of the parent. After adulthood,
that's not so. So what Congress was focusing on was not
just biological paternity, but a recognized fornmal
rel ati onship that outside people could | ook at and say,
yes, that is a father-child or nother-child rel ati onshi p.

QUESTION: So why not have the same criteria to
determ ne whether that relationship, if proven, is
adequate for citizenship purposes?

MR. KNEEDLER: W believe that -- let ne start
by explaining what the situation is for married parents.
When you have a child born to married parents, you have a
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| egal relationship with nother and father at the nonent of
birth. Wth the nother by virtue of the birth and with
the father by virtue of the marriage to the nother. That
marriage legitimates the child and establishes a | egal
father-child rel ati onship. Were you do not have narried
children, there is no lawful relationship -- or |egal

rel ati onship between man and wonan, that in turn creates a
| egal relationship between father and child. Something

el se needs to be done.

In the case of the nother, the nother's
relationship to the child, the legal relationship is
established at the nonent of birth in the same way as it
is for a married nother. The nother's name will typically
be on a birth certificate or, at the very least, the birth
will be witnessed by all present. There will not be any
guestion, just to the biological maternity --

QUESTION: But all goes to, it seens to ne that
this all goes to matters of proof. Wat you' re pointing
out is that it would be nuch easier for the child of the
American nother to prove the things that perhaps we woul d
all agree should be proven if citizenship is to be
recogni zed, but | don't see howit goes to the
justification of the differential standards.

MR KNEEDLER Well, it's not a differential
standard. Wth all respect, it is an attenpt by Congress
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to equalize two situations that start out quite unequal
because, as | described, at the nonent of birth the nother
has a legal relationship with the child, that is true in
the United States. It is true virtually throughout the
world. The child is born to the nother, the nother has
custody as a legal matter, and before that child can be
taken away fromthe nother, the nother would have to give
it up, relinquish rights, legal rights, or they would have
to be taken away from her.

In the case of the father that is not true until
paternity is established in sone formal or |egal way, and
all that Congress has done here is said that that has to
be done before the age of 18, and as this Court's --

QUESTION:  You're talking to children not born
to a marri age because --

MR. KNEEDLER:  Yes.

QUESTION: It used to be in the old days, even
t hough the nother bore the child, she was not the parent
t hat count ed.

MR. KNEEDLER: Right. Prior to 1986 the only
way that that |egal relationship could be established with
respect to the child who was born out of wedl ock was by
legitimzation, and --

QUESTI O\ Wy before 18?

QUESTI ON: 1986.
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MR. KNEEDLER  Because Congress --

QUESTI ON:  Ei t her way.

MR. KNEEDLER: Because Congress deci ded that
derivative citizenship froma U S. citizen should only
apply while the child is, in fact, a child. You have the
formal |egal relationship which can then be a springboard
for a practical relationship between parent and child, but
not only that, citizenship itself is a formal relationship
between the citizen and the country, and Congress coul d
reasonably conclude that in order to recognize a form
| egal relationship between a child in the United States, a
central elenment of that, the relationship of the child to
parent should have a conparable formality and recognition
so that it is recognized by the father and child and by
t hose | ooking at that relationship as not just a
bi ol ogi cal relationship, perhaps even a deep bi ol ogi cal
relationship, but a lawful, formal recognized one that the
rest of the world and this country can | ook to, because
citizenship, in fact, carries rights and responsibilities
on behalf of both the citizen and the nation, rights of
protection, rights of duties to serve in the Arnmed Forces,
and Congress coul d reasonably decide that it is not
sufficient that out there somewhere during a child's
mnority there was sonmeone who was a biol ogi cal parent.

It is necessary that the formal |egal relationship be
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regarded as in existence during the mnority.

QUESTION:  Thi s presupposes that the father
accepts all this, I mean, but just doesn't do it in the
way that it's said, or suppose a nother. | nean, you
understand the problem You can create situations where
the nother is not the caretaker, where the father is the
caretaker, and you get everything the other way around.
VWhat is the answer to that? | nean, what's the -- or you
could be in a country where it doesn't descend one way or
you could be in a state where they have different
relationships. | nean, why not tie it to the relation or
the statel essness or to the thing you re aimng at rather
than to gender?

MR. KNEEDLER: Well, one of the things that
Congress is aimng at is the existence of the |egal
relationship by 18. That's set forth explicitly in the
statute.

QUESTION:  We do that even domestically, don't
we? | nmean, we do not treat biological fathers as
necessarily having any rights, whereas we do treat
bi ol ogi cal nothers as having rights fromthe outset.

MR. KNEEDLER: That is correct, unless and until
the father's paternity is formally established.

QUESTION: Isn't that the crucial point? Isn't
it the case that if you were arguing this case 20 years
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ago before DNA testing had become current, one of your
argunents and one that we mght well accept woul d be,
there's a terribly difficult problem of proof here, and
one of the interests of the United States is to avoid
fraud in clainms of citizenship. But that issue is gone
now, isn't it?

MR. KNEEDLER: It's not entirely gone because
while DNA -- it's inportant not to focus solely on the
donmestic situation in the United States in |ooking at this
I aw, and that goes both with respect to assunpti ons about
provi ng paternity and assunptions about what the law is or
ought to be. The other nations in the world are not
necessarily living under the sane availability of nedical
care, the sane --

QUESTION:. Wwell, if that's the case, then the
proof of the relationship is sinply going to be much nore
difficult for the child who is in this other country
wi t hout the benefit --

MR. KNEEDLER: That's true, but the age 18 --

QUESTION:  And how does the United States suffer
si nply because under a nondifferential standard the child
abroad without a DNA | ab nearby is going to have a tough
time proving the rel ationship?

MR. KNEEDLER: Yes, although the age 18 woul d
help to deter sone fraudul ent clains, but that's not our
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princi pal subm ssion here. Qur principal submssionis
that the recognition of the legal relationship is itself a
legitimate interest, and in this respect we think this
case is very simlar --

QUESTION: And isn't the answer to that then
require the indicia of recognition to be the sane for
not hers and fat hers?

MR. KNEEDLER: Well, Congress coul d reasonably
conclude that with respect to nothers, and this is true of
both nothers in wedl ock and out of wedl ock, that the |egal
relationship is established at the monment of birth. This
Court pointed that out Lalli decision and pointed it out
-- we quoted page 34 of our brief fromthis Court's
decision in Lehr v. Robertson which we think is very
instructive. There the Court said the nother carries and
bears the child. In this sense her parental relationship
is clear. The validity of the father's parental clains
nmust be gauged by other nmeasures. And again this is not
j ust proof.

QUESTION:  That sinply neans that Congress has
nothing to lose by a differential standard. It sinply
means that the child of the nother is going to have an
easier time proving it.

MR. KNEEDLER: But if Congress could concl ude
that in virtually every case that requirenent is satisfied
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at the noment of birth, it would be unnecessary to require
the nother to go through that, and in fact if that sort of
requi renent woul d be inposed now there could be all sorts
of children of U S. citizen nothers who woul d never have
taken a step like that.

QUESTION: M. Kneedler, your tine is alnost up.
Not a word yet about renedy.

QUESTION: Well, he's had no choice with all the

QUESTION: | know, but | think we need to talk
about it briefly if we could in any tinme renaining.

MR. KNEEDLER:  Yes.

QUESTI ON: Suppose we think there is an equal
protection problem and renedy has to be addressed.

MR. KNEEDLER: On the renedy --

QUESTI ON:  You have a severability clause, so --

MR. KNEEDLER: There is a severability clause,
but we think the proper remedy would be to sever 1409 and
put the ball in Congress' court to decide howto deal wth
this particular problem W think that's true for severa
reasons.

For one thing, if this Court were to broadly
decl are that a whol e new category of persons were United
States citizens there may be sonme question as to whether
Congress could undo that. That, coupled with the point
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that this Court made in G nsberg and Pangilinan that it's
guesti onabl e whet her a court can ever declare sonmeone to
be a citizen when Congress has not so declared, we think
way powerfully in the direction of striking section 1409
and letting Congress decide what is the proper renedy in
the situation

QUESTION: M. Kneedl er, how does that differ
fromthe clause of the Constitution that says no noney
shall be drawn fromthe treasury but in consequence of
appropriations made by | aw, no noney, and yet you know t he
whol e |line of cases fromFrontier out to Wescott that this
Court thought was conpatible with that clause. | don't
see any difference, frankly, between those two.

MR. KNEEDLER: Because in our view the adm ssion
to citizenship is so central to the formation of our
society and -- our society under the Constitution that it
is fundanentally different, and this Court says --

QUESTION:  No noney shall be drawn fromthe
treasury but in consequences of appropriations nmade by
I aw.

MR. KNEEDLER: Right, and in the situations
you' re describing, you re describing situations that arise
wholly in the donmestic context. Here we have --

QUESTION:  May | ask you just one brief
guestion. After our decision in MIIl|er against Albright,

49



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

did anyone in Congress raise this issue for further
consi deration, to your know edge?

MR. KNEEDLER: | "' mnot aware whether a bill was

introduced. | did want to point out one further, one |ast

thing on the question of remedy. If one thing is clear
from 1940 until 1986, it is Congress did not want U. S.
citizenship to pass solely by virtue of nere biol ogica
paternity. Congress insisted on sonmething nore in 1940
and 1952 and 1986, in 1952.

In all of those situations, Congress noved to
make things easier for U S. citizen fathers to transmt
citizenship. From 1952 to 1986, only legitim zation,
whi ch often nmeant marrying the nother, was adequate. In
1986 Congress tried to ease things to make it easier for
US. citizen fathers to put thenselves in the sane
position as U S. citizen nothers, by providing for the
acknow edgnent of the child in witing so that it would
not be necessary to resort to the varying state | aws

regarding legitimzation or el sewhere.

The last point | would Iike to make with respect

to -- two other points. One, this is a transaction that

occurred abroad, not in the United States. It invol ved

one alien and one U S. citizen. This is not a situation in

whi ch the hei ghtened scrutiny under our Constitution would

ordinarily be thought to apply because of a solely
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donmestic setting, but | should point out that --

QUESTI ON: Thank you, M. Kneedler. M. Davis,
you have two m nutes remnaining.

REBUTTAL ARGUMENT OF MARTHA F. DAVI S
ON BEHALF OF THE PETI TI ONERS

M5. DAVIS: Thank you. First, in response to
Justice Stevens' question about whether or not any bill
was i ntroduced in Congress, no, there was not.

M. Kneedl er spent a great deal of tine talking
about the legal relationship which he asserts is
automatically established at the time of birth between a
father and child. |In fact, as this Court knows, that to
the extent that that exists, it's a | egacy of coverture
and common | aw di scrimnation which this Court has
previ ously condemmed in Frontiero versus --

QUESTION: Do you think Lehr agai nst Robertson
was correctly decided?

MS. DAVIS: |'msorry?

QUESTION: Do you think Lehr agai nst Robertson
was correctly decided?

M5. DAVIS: Your Honor, | think it can be
di stinguished fromthis case, aside fromny view of its
propriety. This -- in Lehr versus Robertson the issue
required the state to deci de between conpeting parents,
and to do that quickly because of the enotional trauma
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i nvolved with the adoption.

Here there isn't any need to create a hierarchy
bet ween parents, any need to create those kind of
classifications to nake that decision proceed quickly, and
so therefore, the governnment interests are different --

QUESTION: Is there a problemfor the child in
Lehr? Lehr, one of the grave concerns | thought was
hol di ng up an adoption, holding up placing a child in a
secure setting. Here you have none of that. It would
benefit the child, surely, to be a US. citizen. You're
not hurting the nother. It's worlds different from Lehr.

M5. DAVIS: Right. Exactly, Your Honor. And so,
no, I don't believe that a ruling in our favor in this
case would require this Court to reassess the decision in
Lehr.

In addition, the Court asked about the question
of the nunbers that would be involved here, and there's no
indication in the legislative history that the Congress
has been concerned about that in | ooking at this statute,
as M. Kneedl er just indicated.

In fact, the statute has progressively gotten
nore liberal, and I think that that underscores the fact
that in -- as this Court | ooks at the intent of Congress
in crafting a renedy that the Court should take into
account, that Congress has progressively gotten nore
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liberal in addressing this issue.

Most recently in 1986, the Congress elim nated
the -- or reduced the ten-year residency requirenent down
to five years. Now, that had presumably a significant
effect on the additional nunbers of individuals who could
seek transm ssion of citizenship under this law Yet,
there was no nmention of that in the legislative history as
being a factor that was influencing in any way Congress'
view of this.

In addition, there are other indicia of
Congress' intent. One is that Congress has itself noved
away fromthis notion --

CHI EF JUSTI CE REHNQUI ST: Thank you, M ss Davi s.
The case is submtted.

(Whereupon, at 11:14 a.m, the case in the

above-entitled matter was submtted.)
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