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PROCEEDI NGS
(10: 08 a.m)

CHI EF JUSTI CE REHNQUI ST: W' || hear argunent
first this morning in Nunmber 99-1953, The District of
Columbia v. Tri County Industries.

M. Reischel.

ORAL ARGUMENT OF CHARLES S. REI SCHEL
ON BEHALF OF THE PETI TI ONER

MR. REISCHEL: M. Chief Justice, and may it
pl ease the Court:

The principal issue here today is fundanental to
the functioning of our civil jury system but it is one
whi ch the courts of appeals have di sagreed about for
decades. That issue is whether a trial court which sets
aside a jury verdict in a civil case as agai nst the wei ght
of the evidence is entitled to very substantial deference
by an appellate court.

W submt that the trial court is entitled to
such substantial deference. |ndeed, we submt that the
standard i s whether any reasonabl e judge coul d have
concl uded that the verdict was agai nst the weight of, the
great wei ght of the evidence.

We submit that the D.C. Circuit bel ow applied
the strict scrutiny standard, which boils down in practice
to whether there was sufficient evidence for the question
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to go to the jury. W submt this was error. |It's
inconsistent with what a trial court does.

QUESTION: | thought that the court of appeals
used the expression, a nore searching inquiry than had the
noti on been denied. | didn't realize they used the term
strict scrutiny.

MR. REISCHEL: |1'msorry, nore searching inquiry
is the phrase that they do use.

QUESTION:  And they use the term nore searching
inquiry, as | understand it, to conpare it with the sort
of inquiry where the district court has denied the notion
for a newtrial?

MR REI SCHEL: Yes.

QUESTION:  Certainly it's conparing it with
sonet hi ng.

MR REI SCHEL: Yes, and there are al so other
di stinctions about the sort of error that's involved, but
yes.

QUESTION: Is it your position that it is
exactly the sane inquiry in the court of appeals whether a
district court grants a notion for a new trial or denies
it?

MR RElI SCHEL: Yes, Your Honor, it is, and our
position is, can any rational judge have made that

deci si on.
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QUESTION: It seens sonehow counterintuitive,
though | realize that doesn't nake it wong, that where a
district -- where the trial judge is in effect giving
effect to the jury's verdict, he shouldn't get a nore
| eni ent standard of review than when he di sapproves it or
sets it aside.

MR. REISCHEL: | don't think, on analysis, it
is. This is ultimately rooted in the unique perspective a
trial court has on the evidence. As Justice Black said in
Cone v. West Virginia Pulp & Paper, when a trial court in
ruling on a notion to set aside a trial, to order a new
trial, he has a fresh perspective on the evidence, he has
just seen it go in, he has also got a fresh perspective on
the effect, the inpact of the evidence on the jury --

QUESTION: But that's true whether he denies the
notion or grants it.

MR. REISCHEL: That's true. It's true in either
case, but the trial judge is there. The trial judge sees
what happens, and for that reason the trial judge and the
trial judge alone can actually engage in weighing the
evi dence.

QUESTION: Wl |, when you say what this is
ultimately rooted in, I mean, whatever decision we cone
out with has to be ultimately rooted in the Seventh

Amendment, | assune.
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MR, REI SCHEL: Yes, Your Honor.

QUESTION:  And the Seventh Amendnent certainly
has quite different application when you' re talking about
a trial judge who has accepted the jury's verdict and, on
the other hand, a trial judge who has rejected the jury
verdict, in effect overridden it and said we have to have
a newtrial. | don't know why the sanme standard of review
has to apply to both of those situations when the Seventh
Amendnent treats themdifferently.

MR. REISCHEL: Well, the -- there is one mnor
difference, and that is, the court has to | ook to whether
the trial court applied the proper standard. That is,
when he sets side a verdict that's contrary to the wei ght
of the evidence, the question is, can a rational judge
have nmade that decision? That is, was it clearly contrary
to the weight of the evidence.

QUESTI ON:  Sonetines the evidence woul d be
evi dence that juries have particular ability to eval uate,
or at least the power is given to them saying w tness
denmeanor. There could be other cases in which the matter
is not particularly one that's suited to a jury.

| nmean, it turns -- he gives a new trial because
of sonething to do with a docunent and its adm ssibility
or sonething like that. Wuld you at |east say that where
it's a matter that the juries are entrusted with the

6



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

decision, a trial judge should be particularly careful of
granting a new trial contrary to the jury?

| nmean, what |'mwondering at is -- what |'m
wondering about is if it perhaps is the sane standard, but
in applying that same standard you shoul d pay particul ar
attention when you overturn a jury verdict because, judge,
the jury has responsibilities to decide things that you
don't have.

MR. REISCHEL: That's true, but the trial judge
has a nuch better take on both the force of the evidence
and the inpact on the jury.

QUESTION:  No, if that's true, would you be
satisfied with that result? Suppose this Court said,
well, in a sense it's the sanme standard, but what
searching inquiry neans is, it means, after all, here you
are upholding the jury, not going against the jury, and if
you were going against the jury there are many reasons why
you should be very careful. Does that satisfy you?

MR, REISCHEL: | think that's inplicit in the
great weight of the evidence part of the test. The
rational judge has to be able to say that this was agai nst
the great weight of the evidence.

QUESTION: Onh, well then are we argui ng about
anyt hing other than just, which is often true in such

cases, words?
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MR REISCHEL: | think the words have had real
consequences in appellate review. | think if one |ooks to
what the D.C. Crcuit and other circuits follow ng the
Li ndh decision actually do is, it boils down to was there
evi dence to support the jury verdict?

If there was, they say that it was an abuse of
discretion to set it aside, but it's Hornbook |aw that a
court can set aside a jury verdict even if there's
substantial evidence to support it if the court nmakes an
i ndependent determ nation, w thout drawi ng inferences for
the verdict, an independent determ nation that it's
contrary to the great weight of the evidence.

QUESTION: Do you think that a jury verdict can
be agai nst the great weight of the evidence when the only
thing that the judge disagrees with, the trial judge, is
the jury's evaluation of credibility?

MR REI SCHEL: There are --

QUESTION: Can that possibly be against the
great wei ght of the evidence?

MR. REI SCHEL: There are a -- my answer is yes.

QUESTION: And if -- let ne tell you why | asked
t he question --

MR. REISCHEL: M/ answer is yes it can be.

QUESTION:  -- because if not -- if not, then the
court of appeals is fully able to evaluate the issue as

8
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effectively as the trial judge is.

MR. REI SCHEL: There are, Justice Scalia, a
range of different kinds of credibility determ nations.
One mi ght be what someone might call eyeball credibility.
You | ook at a person testifying, and are they lying, are
t hey sweating, are they nervous, all of that.

The other kind of credibility finding is, is
what they're -- does what they're saying make sense, and
to the extent that there's a credibility determ nation
i nvol ved here, the question went to the credibility of the
financi al expert because the financial expert, Dr. Morris,
based his financial projections on data that wasn't rooted
in, and was contrary to, what the industry expert,

D Renzo, said.

QUESTION:  Well, that's queer -- that's a queer
description of credibility. | mean, on that basis any
facts that don't nmake sense are incredible. Yes,
suppose that's right, but I wouldn't consider that a
credibility determnation. |[|'d consider that a
determ nation of whether there was substantial evidence on
t he record.

If there's sonething on the record that is
utterly incoherent and makes no sense, that's not
evidence. It's not adequate evidence, and a court of

appeal s can eval uate that.
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| thought that when we're tal king about
credibility we're tal king about the eyeballing the
witnesses. | don't believe this fellow, he's shifty-
eyed, or whatever.

MR. REISCHEL: If we're tal king about what |
woul d call eyeball credibility, the courts are -- the
circuits are in disagreenent as to whether the trial judge

can reeval uate that independently. Sone of them say no.

QUESTION: M. Reischel, | wasn't of the view
that this turns -- this power relates only to the
credibility of witnesses. | thought the judges exercised

their determination to turn over a jury verdict based on
maybe a whol e range of things that occur at trial,
including a judge mght feel, | gave instructions that
woul d pass nuster with the court of appeals, so they're
reversal - proof, but the jury didn't understand a damm word
| was sayi ng.

O a judge mght say, | excluded certain
evi dence that was favorable to the defendant. That, too,
coul d survive appellate review, but on thinking it over |
shoul d have adnmitted the evidence and, either way, the
court of appeals wouldn't touch ne.

Those ki nds of considerations don't go to
credibility of w tnesses.

MR REISCHEL: That's true.

10
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QUESTION: But it's a sense that the judge has
that something went wong at this trial

MR. REISCHEL: That's true, and the judge here
made two kinds of findings. One, he made a finding that
he excl uded evidence he should not have and di sabl ed the
jury in performng its function, and the nost inportant
evi dence that he excluded was the Cctober 15 invitation to
be heard.

The harm here was that Tri County Industries
said they were harmed because they hadn't been heard, but
then they turn around and spurn an invitation to be heard,
and the judge excluded that evidence, and he did so in
part because of his ruling that all these issues had been
resolved earlier, and then when he thought about it said,
that wasn't -- that isn't right, and it probably confused
the jury. But --

QUESTI ON:  Those things -- ny point naybe wasn't
clear. |I'mnot saying that eyeball credibility is the
only thing that the district judge can take into account.
O course he can take into account these other things, but
t hese other things are evaluable by the court of appeals
just as readily as they' re evaluable by the trial judge.

A court of appeals can say, well, this stuff was excl uded.
It could have been let in, and if it had been let in, then
it would be different.

11
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This instruction to the jury was confusing, you
can tell that fromthe cold record, and if that's so, |
don't know why you shoul d give any special deference to
the trial jury.

MR. REI SCHEL: Well, the court of appeals can't
see the witnesses, and it can't see the jury, and it can't
tell what inpact a particular wtness mght have on the
jury.

The key witness here for purposes of future
earnings was Dr. Morris, Dr. Mrris who canme on as a Ph. D
and said, I've read a ton of things and |I'm an expert in
this field, and I can do all these mathematical things,
but when he was cross-exam ned said, yes, but | based al
of ny industry stuff on -- all my prices on the Apex
report by Di Renzo, and what Di Renzo's report said was that
prices were being driven down so that they barely covered
costs.

QUESTION:  Doesn't that go to the credibility of
t he expert, whether what he relies on is worthy of
credence by the fact-finder?

MR. REISCHEL: It goes to the probative force,

t hink, of his testinony.

QUESTI O\ How rmuch wei ght you shoul d give the
testi mony, which I thought --

MR. REISCHEL: That's correct, and that --

12
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QUESTION: -- is a formof credibility.

MR. REISCHEL: That's right, Justice O Connor
and that's precisely what the trial court could weigh and
what an appel |l ate court cannot wei gh.

QUESTION:  Well, but that's precisely what the
jury, the fact-finder nust determne, and in this case it
was a jury.

Do you think that the appellate standard for
review is basically an abuse of discretion standard?

MR REI SCHEL: Yes, Your Honor. We think that
follows from Gasperini. Gasperini says, if we read it
correctly, that an appellate court can assess matters of
fact only if there's no reasonabl e di sagreenent about the
facts.

QUESTION: Okay. Well, if it is abuse of
discretion there is still roomwthin that standard,
suppose, to say that a jury fact-finder determ nation on
credibility of witnesses is not to be disturbed by the
trial judge, and if the trial judge does, it's an abuse of
di scretion.

MR. REISCHEL: But this wasn't sinply eyeball
credibility. This was, is what the expert is doing here,
does it make sense? He's testifying about projected
future profits where the underlying industry evidence, the
only industry evidence produced also by Tri County, showed

13
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that this heat renediation that they were getting into was
a declining industry, and that the last --

QUESTION:  Yes, but didn't the jury discount his
testi mony by about 50 percent anyway?

MR. REI SCHEL: The jury discounted his
testinmony, but the jury still came up with a $4.64 mllion
return --

QUESTION:  And he said it should have been --

MR, REISCHEL: -- on a $9 million investment.

QUESTION:  Well, | understand, but he said it
shoul d have been tw ce that anount, didn't he?

MR. REISCHEL: He said -- yes. He said, 150
percent return per year, or 125 percent return per year.
The jury found 49 percent return per year for each of 7
years, in an industry where the segnent of the industry
was shrinking, and the last entrant who had tried to cone
in had found it necessary to gain market share to cut
pri ces bel ow cost and had fail ed.

QUESTION: | understand all that, but | thought
it was fairly elenmentary danage law that if you prove the
fact of danmage, and | guess that was proved here, that --
and if there isn't a clear neasure of danmage out there,
the jury's allowed quite a bit of leeway in figuring the
anount of danmage, and here they took half the expert's --

MR. REI SCHEL: The question is whether or not

14
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t he danage assessnent is a reasonabl e one.

QUESTION:  Correct.

MR. REI SCHEL: And where Tri County's own
evidence is that the | ast person who entered failed, it's
a shrinking industry, and that prices are being driven
down just barely to cover costs, it's not reasonable to --

QUESTION:  But you didn't take the position
t here was no danage.

MR REISCHEL: No. There were --

QUESTION:  You took the position the anbunt was
exagger at ed.

MR. REI SCHEL: The judge didn't take that
position, either. The judge took the position that a
mllion dollars of damages, which would have been a 5-
percent return on investnment, was about right because
there was a -- well, | assune because there was a
differential for transportation costs, but to project 49-
percent return each of 7 years in a declining industry
where the | ast person failed is not a reasonabl e
projection, and the judge said, this is pro forma. It
has nothing to do with reality.

He said, at page JA-79, how do you explain this
inlight of the fact that prices are being driven down to
costs? How do you explain, he said in his decision --

QUESTION:  Well, how did the judge explain the

15
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mllion dollars, other than that was just a further
di scount? He said, oh, it's a failing industry. "1l
discount it nore. It seens to ne that's all he said.

MR. REISCHEL: | think what he was finding was,
if one |ooks just at the industry testinony, that is
D Renzo's testinony, that there was a slight boost for
this industry in D.C. because transportation costs were
slightly better, so one could say that they m ght be
entitled to nake a nodest return on investnent. 5 percent
per year is a nodest return on investnment. 49 percent per
year for 7 years, |I'd |like to have that kind of --

QUESTION: M. Reischel --

QUESTI O\ What we've got here, M. Reischel,
the question before us is the standard that the court of
appeal s shoul d have applied, as opposed to, perhaps, what
it did apply, not whether it was right or wong in this
particul ar case.

MR. REI SCHEL: Right, but --

QUESTION: | was about to nmake the sane
suggestion, and the discussion we're having, it seens to
me, denonstrates quite clearly that an appellate court can
inquire into this matter just as effectively as the
district court.

MR REISCHEL: As | read --

QUESTI ON: You know, you're making points that

16
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are there on the record, and reflected in the record
material .

MR. REISCHEL: Well, as | read Gasperini,
appel l ate courts are not allowed to weigh evidence. Trial
courts are. Appellate courts aren't. Trial courts are
allowed only to --

QUESTION: M. Reischel, I'd like to clear the
air on Gasperini, because frankly I don't think it has
anything to do with this case. | nean, Gasperini
concerned New York's attenpt to get a handl e on excessive
damages, and it did it -- instead of having a substantive
cap it had a procedural way of doing it.

Gasperini said, New York gave it to a court of
appeals. You can't do that in a Federal system because
courts of appeals can't always see juries.

MR. REI SCHEL: Wi gh evi dence.

QUESTION:  The only one who can do it is the
trial court judge, so Gasperini had to do with the contro
authority of a trial court judge. It didn't have anything
to do with the perspective that the court of appeals was
to take vis-a-vis the trial court judge, and it didn't say
anyt hi ng about the difference between, if there is any
bet ween grant or denial, so | did not understand Gasperi ni
to address this question.

MR. REI SCHEL: No, Gasperini doesn't talk about

17
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the difference between grants and denials, but the
linchpin of Gasperini as | read it, in terns of assessing
facts, is, they' re quoting Dagnello v. Long Island,

whet her there has been -- there nust be an upper limt,
and whet her that has been surpassed is not a question of
fact with respect to which reasonable nmen may differ, but
a question of |aw.

As | read Gasperini, what the Court was saying
was -- and this was about excessive damages -- that trial
courts can wei gh things and exam ne things, but appellate
courts nmust take the facts as given unless it's beyond the
poi nt where reasonabl e nmen can di sagree.

Here, | don't think there's a question, and |
think that drives us to the standard that we propose,
whi ch is whether a reasonabl e judge could have cone to
this conclusion. |f a reasonable judge couldn't have,
then there's roomto disagree.

QUESTION: Well, there's a difference, too, when
we' re tal king about --

MR. REI SCHEL: There's no --

QUESTION: -- is the flaw the excessive damages,
or is it some other thing that went wong so that the
Wrong person won.

Here, | take it it's the forner, because the
judge said, remttitur, or if you won't take the

18
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remttitur, a newtrial, and |I thought there was a | egal
standard to govern remttitur. That is, a trial judge is
supposed to set it at the maxi mum anount that a reasonabl e
jury could award on the basis of the evidence presented.
Isn't that the standard?

MR. REI SCHEL: That's correct. That's correct,
and the judge thought, on the basis of the only conpetent
mar ket evi dence there could have only been a very nodest
gain and not the sort of 49 percent per year gain that the
jury awarded, much | ess the 124 percent per year gain that
the financial expert projected.

But the court did say several different things.
Two rulings, the rulings on mtigation, which was a ruling

that if, as Tri County testified, that they thought they

were going to be $2 million a year in profits -- $2
mllion a year in profits fromthis new entity that they
were going to set up -- is it reasonable for themto do

absol utely not hi ng?

They didn't respond to a letter inquiry about
what their position was. They didn't pay a $50 fine,
which said on its face if you don't pay this your |icense
is going to be suspended. They didn't show up at a
hearing, and they said --

QUESTION: M. Reischel, you're still arguing
the nerits of this particular ruling and what the court of

19
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appeals did with it, rather than fitting it into a
standard argunent. | mean, | don't think we're going to
deci de here whether or not the court of appeals properly
reversed the trial judge's decision. W're going to
deci de whether it applied the right standard.

MR. REISCHEL: Yes. | do that in part, Your
Honor, to show what the circuit's test has boiled down to.

QUESTI ON:  But can you say, as -- | thought that
the only question that | saw was that the D.C. Circuit
wrote one sentence that | thought was a throw away |i ne,
frankly, where it said that there's a nore searching
inquiry when the judge grants a new trial notion than
where he denies it.

Then | thought to nyself naively, where he
grants a notion, the court of appeals has to see if he
i nvaded, say, the credibility province of the jury, and
where he denies it they don't have to do that job, so
obviously it has to be nore searching, and that stopped
right there.

Al right, now, what's the response to that
nai ve argunent ?

MR. REI SCHEL: The response to that naive
argunent is, the D.C. Circuit's standard boils down to,
there's sufficient evidence to go to the jury, that's the
end of the inquiry.

20
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QUESTION:  But why isn't that answer -- | have
t he sane question that Justice Breyer does, and why isn't
your answer, in effect, another answer of the sort, they
got it wong in applying their standard?

| nean, you're saying, you know, what they were
real ly doing was sonething other than what the verba
formul a suggested, and maybe that's so, and maybe they
applied their verbal formula wongly, but is the formula
itself, is the statenent of the standard w ong?

MR REI SCHEL: The standard as the D.C. Circuit
has explicated it, particularly in the Taylor case, which
respondent cites at page 26 of its brief, explains what
the D.C. GCrcuit understands, and it says that when a
trial court sets aside a jury verdict, the appellate
court's normal allegiance to the trial court falls away,
and its allegiance is to the jury, and that drives themto
the point, which they did in this case, of saying, if
there's enough evidence to go to the jury, that's the end
of the inquiry.

QUESTION: Al right. My | put ny question in
a different way? | think it's the sanme question that
Justice Breyer has been asking. Here are two ways of
| ooking at the problem and after |'ve stated the two ways
|"mgoing to ask you whether there is anything other than
a verbal difference between them

21
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One way of | ooking at the problemof trying to

derive a standard would be this way. There is only one

standard for the appellate court to apply, and it's an

abuse of discretion standard. Wen applying an abuse of

di screti

on standard to a denial of a newtrial, it's

fairly easy, because we place great weight on the jury

verdi ct

verdi ct .

verdi ct

itself. W place great respect on the jury

But when applying the abuse standard to a jury

-- I"'msorry, to an appellate -- to a trial court

decision that grants a newtrial, that vacates the

verdi ct,

we have to | ook very carefully at the facts and

the record for the sinple reason that we do have great

respect

for the jury verdict.

In each case, we're applying the sane standard,

abuse of discretion, but in the two cases we have to | ook

to different kinds, or at least to different degrees of

f act ua

data. That's one way of |ooking at it.

Anot her way of |ooking at it is to say, when a

trial court in effect denies a newtrial, we say, well,

abuse of discretion. That's all we | ook at. But when a

trial court grants the newtrial we engage in reviewing it

in a nore searching inquiry because, in fact, we have

great respect for the jury verdict.

|s there any difference, except a verbal

22
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di fference, between those two ways of |ooking at what an
appel l ate court does when it reviews a trial court's
deci si on?

MR. REI SCHEL: There has been a difference in
application which has driven the appellate courts to ask
only, was there sufficient evidence to --

QUESTION:  Well, is your answer then that the
way | put it there's nothing but a verbal difference, but
the way the courts are applying it, they are inporting
sonet hi ng beyond a verbal difference in the way they are
applying it?

MR. REI SCHEL: They are inposing a nore
stringent standard. In a way the standard is nore
stringent anyhow, because the great wei ght of the evidence
point is built into it when there's a reversal, and it's
not built into it when there's a denial.

QUESTION:  Well, what is your standard? |If the
standard is not, was there sufficient evidence to go to
the jury, which | assune is the sane as saying, could a
reasonable jury, on the basis of this evidence, have found
for the plaintiff, if that is not the test that the
appel l ate court is supposed to use in deciding whether it
was wrongful for the trial court to set aside the jury
verdict, then what is the test?

Do you think the trial court can set aside the
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jury verdict even when a reasonable jury on these facts
coul d have found for the plaintiff in this amunt?

MR REI SCHEL: Yes, Your Honor. That's Hornbook
| aw, that when -- even though there's sufficient evidence
to uphold a jury verdict, it can be set aside so |ong as
the trial court thinks it's against the great weight of
t he evidence, and that goes back to Bl ackstone, whose test
was, was the judge reasonably dissatisfied therewth.

Qur --

QUESTION:  The difference between insufficient

evi dence, which would be -- it used to be JNOV, but now
it's -- judgnment as a matter of law -- insufficient
evidence is JNOV. Newtrial is sonething -- is nore

di scretion.

MR. REI SCHEL: Precisely, Your Honor. Courts of
appeal s are substituting the matter-of-law test for the
new trial test, and that's exactly what --

QUESTION:  Aren't you overl ooki ng sonet hi ng
rather inportant? It isn't only the weight of the
evi dence. Sonetinmes an error of |law was conmitted on
either refusing to admt evidence or erroneously admtting
evi dence.

MR REISCHEL: And both kinds --

QUESTI ON:  Yes.

MR REI SCHEL: -- Justice Stevens, were
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commtted here, but I do want to point out what the D.C
Circuit did. They seened to agree with the statenent on
page A-7 of our petition. Tri County responds that it is
i nproper now to assess the relative strength of the
parti es show ngs, and then they go on to say that it was

error for the court to take it away fromthe jury.

This is a directed verdict standard. |It's the
wrong standard. It negates what the trial court is doing,
and an appellate -- the standard shoul d be whether a

reasonabl e judge coul d have cone to the concl usion that
this was contrary to the great weight of the evidence, and
we believe that was clearly so here for two reasons, one
because it was clearly unreasonable for a conmpany that was
going to get $2 mllion a year to do nothing whatsoever to
protect that investnent and because the forecast evidence
of financial gain was so out of line with the market

evi dence that Tri County produced.

QUESTION:  Then you woul d be satisfied in this
case for us sinply to say there is a difference between
the JNOV standard and the great weight of the evidence
st andar d.

QUESTION:  You can answer that yes or no and
then sit down.

MR REI SCHEL: No, Your Honor.

QUESTI ON: Ckay.
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QUESTI O\ Thank you. Thank you, M. Reischel.
M. Emg.
ORAL ARGUMENT OF FRANK J. EM G
ON BEHALF OF THE RESPONDENT

MR EMG M. Chief Justice, and may it pl ease
t he Court:

| find that the standard for granting a new
trial was suggested in the Honda Mdtor v. Cberg case,
where, in situations involving excessiveness of a jury
verdict, or a verdict against the clear weight of the
evi dence, could a national trier of the fact have reached
t he sane concl usions as the jury?

If a rational trier of the fact could conme to
t hat conclusion, then those traditional comon | aw grounds
for granting a common law trial sinply do not exist.

QUESTION: But if a rational trier of fact could
not have reached that conclusion, it isn't setting aside a
jury verdict JMOL. | nean, if a rational jury could not
reach a verdict in favor of the plaintiff, it seens to ne
t he case never should have gone to the jury in the first
pl ace.

MR EMG That's correct. It's probably a Rule
50 di sposition at that point.

QUESTION:  So you say there's no difference
bet ween JNOV and setting aside a jury verdict that's
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contrary to the great weight of the evidence. | nean,
that's revolutionary, | think.

MR EMG No, | don't think I"mgoing to that
extent, Your Honor. | think, though, that in situations
in which there is a verdict against the clear weight of
t he evi dence or excessive danage, you have an el enent of
synpathy or prejudice that is injected in the jury verdict
whi ch nakes it not tied to the specific facts of the case,
and for that reason the trial judge has sonme discretion
and of course can grant a new --

QUESTI ON: But by hypothesis there a rational
jury could reach a verdict in favor of the party whomit
did, but there are other considerations brought to bear.
You have great wei ght of the evidence, you know, i nproper
adm ssion, things like that, that permt the grant of a
new trial where it would not have permtted the grant of a
notion for judgnment notw thstanding the verdict.

MR EM G There are situations in which a new
trial can be granted, you're correct, that deal with
i mproper instructions, inproper adm ssions of evidence,
woul d agree with that, but to the extent of a verdict
bei ng agai nst the clear weight of the evidence, if a
rational trier of fact could come to the sanme concl usion
as that jury, then | don't think it should be set aside by
a trial judge.
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QUESTI O\ Okay, but you al so accept the
distinction that there is a distinction between whether an
i ssue of damamges can go to the jury, i.e., is there enough
evidence to get it to the jury, and on the other hand the
guestion whether the jury's verdict of damages shoul d be
set aside as against the great weight of the evidence
because it's excessive.

MR EMG Yes --

QUESTI ON:  Yes.

MR EMG -- | do see a distinction.

QUESTION:  Okay, well, if you do accept that
distinction, then what is your criterion for whether it
ever gets to the jury or not? | assune it is sonething
different, as you' ve just said, fromthe criterion of
whet her, after the jury verdict, the judge can declare a
new trial .

MR EMG | think it --

QUESTION: And | assune it is not, therefore,
whether a rational jury, on the basis of this evidence,
could reach that result, which is your standard for a new
trial. So what is your standard for JNOV, then?

MR EMG Wll, certainly the JNOV is phrased
in the light nost favorable to the party that is seeking,
or that the judgnent is being sought against.

QUESTION:  Yes, but isn't the --
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QUESTION: That's the distinction, that for JNOV
you do not have to view all the evidence in the |ight nost
favorable to the plaintiff, that -- I'msorry, for a new
trial you don't have to regard all the evidence in the
light nost favorable to the plaintiff. You're allowed to
sit back and evaluate it inpartially.

MR EMG | think that --

QUESTION:  That would be a distinction.

MR EM G That would be, and | think the rules
under Rule 50 do talk in ternms of phrasing it, or phrase
it nore interns of in alight nore favorable to the
plaintiff, or to the --

QUESTI O\ What we've got here, M. -- sone
fundanentals first, and that is, a refusal of the trial
judge to let the case go to the jury on the directed
verdi ct against the plaintiff and a judgenent as a matter
of law, or call it that, or granting a notion for a
judgnment as a matter of law after the jury returns a
verdict is the rational basis standard. That is, no
rational jury could have reached the verdict that this
jury did, and that is not involved here, | take it.

VWhat we're tal king about is the grant of a new
trial by the trial judge, and by hypothesis, a rational
jury could have reached a verdict but still have it set
asi de because it's against the great weight of the
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evi dence, and the standard now we're tal king, we want to
find out, when the trial judge grants a notion for a new
trial that way, what standard should the court of appeals
appl y?

MR EMG Well, I think the court has to decide
whether there is a conflict in the evidence. Could a jury
reasonably have reached the concl usion, based upon the
evidence, that it did, and unless -- | would point out
this, also --

QUESTION:  But you're just -- when you start
tal king about, could a reasonable jury have reached the
result, you' re back to the judgnent NOV, or judgment MOL
as they call it now, rather than weight of the evidence.

MR EMG | think that's the only way | can
explain how a trial judge should | ook at the evidence in
terms of whether or not a new trial should be granted. |
woul d suggest it's certainly not the standard that the
District of Colunbia suggests, that a trial judge has
unlimted discretion to grant a newtrial as long as his
view of the evidence is reasonabl e.

QUESTION: Well, what is -- what should be the
st andar d?

MR EMG | think it should be the standard
that was referred to in the Honda v. Oberg case, a --
could a rational trier of fact reach the sane concl usion
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as the jury.

QUESTI ON: What does Wight and MIler say? |

mean, this is a subject -- | can only renenber -- it was
inny first year of |aw school, and all | remenber from
that is, they said, it's certainly different. | mght not

even renenber that right.

(Laughter.)

QUESTION: | thought it was absolutely
different, and everything' s changed since then anyway, so
what do Wight and MIler and the people who wite about
this say is the standard for giving a newtrial, as
opposed to a standard for giving a directed verdict?

MR EMG Wll, | don't see them distinguishing
them | think that a nunber of the circuit court of
appeal s cases talk in terns of whether, on great weight of
t he evidence --

QUESTI ON: They use the words, great weight of
t he evidence? What does Wight and MIler say? Wat do

the witers -- this is a rather basic question, | think,
that must be -- | can go look it up nyself, but -- | wll,
too, but --

(Laughter.)

MR EMG There's certainly sone discretion,
Your Honor, but at the same tine, at no point in this
opinion fromthe district court does it ever say that this
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jury verdict is being set aside because it was against the
great weight of the evidence. That is a termthat is
foreign to this district court opinion, and the only
grounds that is asserted by the district court judge is
excessi veness on one point of view. He does not rely on
the traditional, this is against the great weight of the
evi dence.

QUESTION: M. Emg, well, that's perfectly
appropriate. That's what the whole remittitur thing is
about. [If the judge thinks that the verdict is excessive
the judge can say, plaintiff, you either take a reduction
or I"'mgoing to order a newtrial, and that is quite
distinct from was there sufficient evidence to go to the
jury.

MR EMG That's correct, except in this
particular situation we know that it was not an
excessive -- we knew that fromthe evidence that was
presented of approximately $12 mllion that a rational
trier of the fact could have brought back a verdi ct
anywhere up to that anount.

QUESTI ON:  But you're going back again to the
sufficiency, and Rule 50 would never, if these two
standards were so close, put the -- put on the district
court the very difficult chore of having to say, now, if |
reject the judgnment as a matter of law, | have to rule
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alternatively, or if I grant the notion for judgnment as a
matter of law | have to rule alternatively on the new
trial notion, so that making a district judge do that
woul d be cruel and unusual punishnent if these weren't

di screte inquiries.

MR EMG Wll, except that a trial judge mnust
be limted, | think, by the evidence to sone extent when
he rules on whether or not a verdict is excessive,
ot herwi se he can call whatever verdict he wants and term
it excessive, thereby nullifying a valid jury. There has
to be sone basis other than the judge's characterization
of --

QUESTION: Did this trial judge decide that he'd
made an error in excluding evidence at trial, and
therefore wanted to correct that error sonehow?

MR EMG He did, Your Honor, but the problem
of that analysis was there was no proffer by the D strict
of Col unbia to show how the health and safety of this
project could ever result in a revocation of the permt.
The District of Colunbia cane into this trial with the
expectation --

QUESTION: But at least the trial judge's ruling
may have been based on his notion that he'd nmade a m st ake
by excluding certain evidence that the defendants offered.

MR EM G That's correct, except that that
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concl usi on was not supported by the evidence.

QUESTION:  Okay, well, you' ve shown us why you
think the trial judge's ruling was inproper. W're not
the court of appeals. Wat standard should the court of
appeal s have deci ded when it heard your argunment?

MR EMG Wll, I think it should have applied
an abuse of discretion standard. The problemthat | have
with this entire nore searching inquiry, Your Honor, is,
the DC. Crcuit has been using it for 30 years, and at no
point in that course of time did they ever say, we are
applying it, that's changing the standard of reviewto a
strict abuse of discretion.

QUESTION: Well, certainly the term nore
searching inquiry, suggests they're going to be a little
nore demanding, or nore willing to reverse the grant of a
new trial than they will the denial of a newtrial.

MR EM G That's correct.

QUESTION:  And is there anything wong with that
poi nt of view?

MR EMG Wll, | don't see any --

QUESTION: It would help you here.

MR EMG [I'mnot sure it changed the standard
of review. The --

QUESTI ON: Wl | --

MR EM G The review was still abuse of
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di scretion.

QUESTION:  Yes, well, but as pointed out by sone
of ny col |l eagues abuse of discretion, but being nore
willing to reverse the grant of a new trial under sone
circunstances than the denial of a newtrial.

MR EMG | don't think they actually say
they're nore willing to reverse --

QUESTION:  Well, but then, certainly, what does
a nore searching inquiry nean, then?

MR EMG Wll, I think it's a sinple
recognition that we're dealing with a jury reaching a
certain determ nation and the judge di sagreei ng and
granting a new trial.

QUESTION: That is to way, there are just nore
things in the record to review?

MR EMG | think it's just an indication
they're being a little nore careful, Your Honor.
don't --

QUESTION: Do you --

MR EMG | don't think it really substantively
changed the analysis of the case. They said on three
occasions they reviewed for abuse of discretion, nothing
nore, and if they intended nore searching inquiry to nean
stricter abuse of discretion, they would have said it, but
t hey never --
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QUESTION: Wiy do you think they said, nore
searching inquiry, then?

MR EMG \Well, because I think --

QUESTI O\ What does nore searching inquiry
mean?

MR EM G They don't define that, and --

QUESTION: But it -- you can always go to a
dictionary and figure out for yourself what it neans.

MR EMG | understand. It certainly means, at
the very least, a nore close | ook at the evidence, but --

QUESTION:  Okay. Let's take a nore close | ook,
rat her than nore searching inquiry. Both a pretty nuch
the sane thing, and it nmeans a greater willingness to
reverse in the case of grant of a new trial than denial of
a new trial.

MR EMG No, | disagree with that. | think
you're making a junp in ternms of an outcone that is
suggested by that standard that is not accurate. | think
it just -- it says we're going to look at it. W're not
favoring the plaintiff. W're not |ooking at favoring the
defendant. W're just going to | ook at what happened nore
cl osel y.

QUESTION:  Well, you don't have to favor a
plaintiff or a defendant in that sort of an equation. You
favor the person who got the jury verdict.
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MR EMG Well, | don't think it favors either
the jury verdict or the district court, which --

QUESTION:  Well, sure it does. |If you' re going
to conduct a nore -- look, if the plaintiff had the
judgnment, any inquiry regarding the setting aside of that
j udgnment which is going to be nore searching is going to
make it nore likely that that setting aside will be held
to be inproper, so it will inevitably favor the plaintiff
whose jury verdict has been set aside.

MR EMG O a defendant. | nean, it's not
al ways the plaintiff.

QUESTI ON:  Yes, okay, whichever. In the case of
aremttitur it's always going to be the plaintiff, but --

QUESTION:  Yes, but it's still true that even
though it's nore searching than the converse, it still has
to be an abuse of discretion, and an abuse of discretion
standard itself tends to protect the trial judge from
reversal

MR EM G An abuse of discretionis a
deferential standard, | would agree, but at the sane
tinme --

QUESTION: Do you support the court of appeals
decision or do you not? | can't tell fromwhat you say.

MR EMG Onh, | do, Your Honor.

QUESTION: | thought you won, and | thought you
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were here saying yes, they got it right.

MR EMG | --

QUESTI ON:  But you're not saying that,
apparently.

MR EMG No, | am

QUESTION: | sinply do not understand your
argunent .

MR EMG | amsaying that they did --

QUESTION: Did they get it right?

MR EMG They got it right.

QUESTION:  And they said they applied a nore
searching inquiry, was that right?

MR EMG Yes, that's correct.

QUESTION: So they did do that, and that's okay?

MR EM G That's okay.

QUESTION:. Al right.

MR EMG But ny other point, too is, just
| ooki ng under, if this verbal fornulation was omtted from
the opinion it would still be the correct result. It was
still an abuse of discretion by the trial court.

QUESTION: But if the court of appeals had not
applied that standard, naybe it would not have been in
your view the correct result. Mybe they woul d have
affirnmed the trial court.

MR EMG Well, I think --
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QUESTION:  You're saying that you don't mnd if
we remand this for determ nation of the abuse of
di scretion standard. It doesn't make any difference.

MR EMG | think it's already been revi ewed
under an abuse of discretion standard, but | would
secondly say that this Court affirns judgnents, not
opinions, and that even if this Court were to find that a
stricter abuse of discretion standard was applied, the
result is still the sane. The district court abused its
di scretion.

QUESTION:  Then we shouldn't dismss the wit as
i mprovi dently grant ed.

QUESTION:  You'd be happy with that, right?

MR EM G Yes, Your Honor.

QUESTION:  Nothing turns on it. But there is
one feature of this, we go back for the Seventh Amendnent
to how things were at common | aw, and at conmon |aw, as |
understand it, the appellate bench had no role at all in
any of this, that it was the trial court, it could be the
poll court at Westminster, but here it's kind of an irony
that the appellate court that shouldn't have been in it at
all is exercising nuscle vis-a-vis the trial court that at
common | aw had the only word on whether there be a new
trial.

MR EMG Well, | don't think that this is
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conpletely out of the range of appellate review. If --

QUESTION:  But why, if you were adhering to the
nodel at the time that the Nation was formed, why woul dn't
you say the appellate court, whatever roles there are in
this, yours has got to be mninmal, because you didn't even
have a say at conmmon | aw.

MR EMG Wll, I think you had a say to the
extent if an error of law was conmtted that could al ways
be appeal ed, but at the same tine, the nodern courts have
allowed if the judge nakes an error to have that decision
set aside and a newtrial, or the original jury verdict
rei nst at ed.

QUESTION:  But the discretion on setting aside a
verdi ct as agai nst the weight of the evidence was
entirely, as | understand it, in the hands of the trial
bench. Just, not any errors of |law nade, no errors in the
charge, no errors, no reversible errors in the adm ssion
of evidence, but against the weight of the evidence was
trial court business and not appell ate busi ness.

MR EMG Wll, | guess that depends on whet her
the en banc court was | ooked on as operating in an
appel l ate capacity in reviewng the facts.

QUESTION:  Well, M. Emg, you didn't give us
any assi stance by discussing that conmon |aw in your
brief, but I have scratched around and I think there was
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a -- you know, | dissented in Gasperini because | thought
that there was no review at common | aw, but what the
situation as | understand it was, was that there was no
revi ew when the district judge, when the trial judge
refused to set aside the trial, but that there was review
in the situation we have here, when the trial judge did
set aside.

There are several cases in which the appellate
court | ooked into whether that was proper or not, so
l"m-- you know, I'm-- now, where does that |eave ne? |If
| thought we were wong in Gasperini, and there were
several on this who joined ne, in allow ng appellate
review at all -- we allowed appellate review there on the
basi s of abuse of discretion. | guess to be consistent we
shoul d have an even stricter standard when there's review
in the situation where the jury verdict is ignored, so |
guess there should be sonet hi ng beyond abuse of
di scretion, or should -- | don't know.

MR EMG Wll, I -- ny position in this, Your
Honor, is that it was not set aside, the jury verdict,
because it was agai nst the great weight of the evidence,
that there was no evidence in this case of danages.

QUESTION:  You want to reargue your case. Now,
why did you take it as an assunption that if you | ose on
this issue it's going to go right back to the D.C
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Circuit, if you lose on the issue which is in front of us,
which is not the issue that either of you apparently wants
to argue, and that's the issue about whether -- it says,
di d Gasperini nake unlawful the throwaway |ine that the
D.C. Crcuit threwin.

Now, maybe we shoul dn't be hearing that, but
we're hearing it, so my question concerns that, and |'ve
| ooked at Wight and MIller, and as | |ook at their
standards for new trial it strikes me that | understand
very well your uncertainties, because what it says is,
there are all kinds of verbal fornulations all over the
pl ace, and you say the D.C. Circuit has adjusted to this
over 30 years, and | expect other circuits have adjusted
over simlar periods of tinme to different verbal
formulations, and if we start fooling around with those in
this case, there is no matter so close to the heart of the
trial bar, and suddenly we wi Il discover different
circuits doing different things in light of what we say.

So if we say you're right on these words,
searching inquiry, sone other circuit is going to take
that as a signal that they're wong and, therefore, if we
allowthe D.C. Circuit to do what it did for 30 years,
sonme other circuit will be unable to do what it has done
for 30 years, so what do we do?

MR EMG | think the one thing that can be
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done is sinply to ook at the opinion itself fromthe
district court granting the newtrial and, if you feel
only an abuse of discretion standard is applicable and
shoul d not be applied nore strictly, does that opinion, in
and of itself, constitute an abuse of discretion.

QUESTION:  You want me to go back and | ook at
the facts here in your case, which | do not intend to do,
so ruling that out, what do |I do?

MR EMG Then | think in that situation ny
position is, it's entirely unclear in ternms of what they
meant and how it was appli ed.

QUESTION:  But | thought one of your argunents
in answer to the petitioner was, petitioner, you knew all
along that the D.C. Crcuit is applying a stricter
standard when it's reviewi ng grants than when it reviews
denial. You knew it, and you didn't tell the D.C. Circuit
when you were before that court, so it's too late. If you
knew that they were going to apply a stricter standard to
grants than denials, you should have told them D.C.
Circuit, don't do what you're doing for 30 years. You
didn't tell themthat, so you effectively forfeited the
poi nt .

You made that argument in your brief to us.

MR EMG | did.

QUESTION:  So you must think that this was a
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standard that had sone bite to it.

MR EMG | think when we included it in our
brief we were sinply asking the Court to pay cl ose
attention to the facts of the case.

If D.C. thought that that entailed a stricter
abuse of discretion review, that should have been brought
up at that point and it coul d have been resol ved one way
or the other by the court of appeals, but they had their
opportunity and all of a sudden it becones a probl em now,
when the decision cones, and there's this verba
formul ati on of a nore searching inquiry.

But the fact of the matter is, the D.C. Crcuit
only says, abuse of discretion, and | think that under
t hose circunstances that was the correct standard to
apply, and that they were certainly entitled to review the
record nore carefully because a jury verdict had been set
asi de.

CH EF JUSTI CE REHNQUI ST:  Thank you, M. Em g.

MR EM G Thank you.

CHI EF JUSTI CE REHNQUI ST: The case is submtted.

(Whereupon, at 11:02 a.m, the case in the

above-entitled matter was submtted.)
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