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PROCEEDI NGS
[11: 02 a. m ]

CHI EF JUSTI CE REHNQUI ST: W' |1 hear argunent
now i n Nunber 99-1408, Gail Atwater v. The Gty of Lago
Vi st a.

M. De Carli.

ORAL ARGUMENT OF ROBERT C. DE CARL
ON BEHALF OF PETI Tl ONERS

MR. DE CARLI: M. Chief Justice, and may it
pl ease the Court:

Reasonabl eness is the touchstone of the Fourth
Amendnent. The court of appeals bel ow, however, announced
a broad new rule that permits custodial arrest for any
of fense commtted in an officer's presence regardl ess of
the nature of that offense. The court of appeals in doing
so ignores the Fourth Anendnent's requirenent of
reasonabl eness.

First, it ignores the fact that a comon | aw at
the tinme of the Fourth Amendnent's adoption such an arrest
woul d not have been | ayoff.

QUESTION: Wl l, why would the common | aw be
involved here M. De Carli if Texas | aw says ot herw se?

MR DE CARLI: M. Chief Justice, the comon | aw
shoul d be consi dered because it is our position that the
Fourth Amendnent incorporates the protections, the
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restrictions on arrest that existed at the time of the
Fourth Amendnent's adopti on.

QUESTION:  Well, but you're arguing here that
this offense should not have led to a custodial arrest,
now as part of that argument has to be a condition of
Texas law, isn't it? | nean if Texas |aw had authorized a
custodial arrest for this, wouldn't your case be
different? |If you conceded that it authorized it?

MR. DE CARLI: No, Your Honor, because it is our
position that the Fourth Amendnent restricts the use of
custodi al arrest for mnor offenses such as this. |If
Texas were to increase the penalty for this offense, then
it would be a different bal anci ng.

QUESTION: Even with a warrant you couldn't do a
custodi al arrest?

MR. DE CARLI: No, but let nme qualify that. It
woul d be a nuch weaker argunent, one we would | ose the
common | aw argunent. Two, however, this Court -- we're
wel |l aware of this Court's respect for warrants and the
fact that interjecting a neutral and detached magi strate
operates as a check. However, the fact is, by requiring a
warrant, still that would only require probable cause and
it's our position that probable cause does not
sufficiently balance the conpeting interest, although
concede it's a nmuch, it would be a much weaker argunent --

4
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warrant, it has to be based upon probabl e cause, bl ah,

bl ah, bl ah, blah, but the only root requirenment of the

Fourth Anendnent is that the arrest be reasonable. You're

telling nme that you could do arrests at common | aw, so
long -- at least so long as there was a warrant.

MR. DE CARLI: That's correct, Justice Scalia,
and for that reason we say --

QUESTION:  Way would a warrant make it nore
reasonabl e?

MR. DE CARLI: Because, Your Honor, it would
interject a neutral and detached magi strate who we woul d
hope woul d say O ficer Turek, why are you arresting this
woman for not wearing a seat belt? Wiy do we not issue a
sumons. Wiy not issue just a traffic citation.

QUESTION:  Wuld that be a nagistrate's
prerogative ordinarily? 1Isn't it a magistrate's
prerogative to find probabl e cause.

MR. DE CARLI: Yes, M. Chief Justice, and for
that reason I'mw lling to concede that if a warrant were
obtained, this arrest still would be reasonable. CQur

position is that probable cause, although it works as a

bal anci ng of the conpeting interest of |aw enforcenent and

5
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the individual in sonme instances, in the setting before
the court and in nost traffic offenses, it does nothing to
bal ance the conpeting interest of the individual.

QUESTI ON:  What about the situation of a traffic
vi ol ator, maybe parking tickets or maybe seat belt use,
who continues repeatedly to refuse to use a seat belt or
to pay the parking fee when parking a car and has a whol e
string of tickets for it? Does there cone a tine when due
to the repeated nature and in the case of seat belts
possi bl e endangernent of children that the state can say,
okay, custody here is required, this person just won't
cooper at e?

MR. DE CARLI: Justice O Connor, | believe that
time would come when, if | understand you correctly,
you're alluding to nonappearances, the repeat offender.

QUESTION: Well, it's possible that a
nonappear ance coul d anmount to sonething that generates
jail time, but I'mjust tal king about the repeat offender.

MR. DE CARLI: kay.

QUESTION: W thout an offense that requires jail

MR. DE CARLI: Wthout the nonappearance
problem \What that raises is it's the distinction between
puni shment and enforcenent. Punishing the repeat offender
is not the role of the police officer, that's the role for

6
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a judge or a legislature that has provided hei ghtened
penal ti es.

QUESTI ON: Not puni shnent, a concern for highway
safety.

MR. DE CARLI: Well, Your Honor, the thing is,
even the repeated, the fact if there are repeated
penalties and there is no heightened penalty, well then
the |l egislature has nmade a determi nation that on the
bal ance that does not regard that aspect of highway safety
is that sufficient to justify the intrusion.

QUESTION: | notice that Judge Wi ner in the
case bel ow had a suggested approach, a different approach,
that when there's a plausible articul able reason for
affecting such an intrusion, it's |awful.

MR DE CARLI: Yes, Your Honor, and | read that
as trying to enconpass what this Court in its opinion
i ssued | ast week referred to as vehicul ar-bound i nm nent
threats to life and |linmb which would be driving while

i nt oxi cated, driving under the influence of drugs or

al cohol .

QUESTION:  Onh, presumably that can generate jai
time.

MR, DE CARLI: In sone cases. |n nost cases,
however, | believe that in sone jurisdictions still first

of fense drunk driving there is no jail time. So | would

7
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still, we would still argue it would be reasonabl e,
because sonme of those offenses driving intoxicated and
reckl ess driving anount, in essence, to breaches of the
peace, they are by their nature violent, they inpose a
threat. They threaten the health and safety of others on
the road directly and | think --

QUESTI ON: Does repeated nonuse of a seat belt
for mnor children constitute a threat to safety?

MR. DE CARLI: Justice O Connor, | think it
woul d be a cl oser question, but I would still defer to the
fact that if the |egislature has not increased, has not
provi ded for hei ghtened penalties, for repeat offenders,
repeat nonuse of seat belts, that still it is not that
limted category of offenses that inpose an i mm nent
threat to life and linb on the road.

QUESTI ON: When you say -- go ahead --

QUESTI ON: Suppose in this case the driver was
from another state, could there have been an arrest made.

MR. DE CARLI: No, Your Honor, and let ne
explain why. One, states have al ready provided for that
kind of situation in the uniformviolator conpact act
where if sonebody does not appear, then their |icense can
be revoked in that other state.

QUESTION:  So the risk of nonappearance i s not
part of the bal ance that you want the police officer to --

8
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MR. DE CARLI: Well, Justice Kennedy, | think
t he approach to that, there already is a way of dealing
with that and that is if a party does not appear, then
that's a separate offense, there is a penalty provided for
that, a warrant may be issued for that person's arrest,
and they are then subject to punishnment for that
addi ti onal offense.

QUESTION: Can a police officer in an
out-of -state case use the tinme-honored tradition of giving
you a police escort to the station where you pay your
fine?

MR. DE CARLI: Your Honor --

QUESTION: That's a stop, it's a seizure of
sorts.

MR. DE CARLI: The problemthat we --

QUESTION: That's sort of an old tradition in
sone of our states.

MR. DE CARLI: Well, it depends -- the problem
with that approach is it leads to, and in part what
respondents, respondents have inplicitly made this
argunment that this was a brief arrest. M. Atwater was
hel ped into the police car. Wat that leads tois it's
di stingui shing between the degrees of the custodial
arrest, even though once that person is renoved fromthe
scene, the safety of their car, once under custodi al

9
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arrest, their life -- or excuse ne, their liberty and
property interests are conpletely forfeited.

QUESTION:. M. De Carli, a nonment ago you said
you t hought perhaps reckless driving m ght be a breach of
the peace. Is that a termof art, breach of the peace?
The briefs indicate that there's considerable differences
to what it neant at common | aw.

MR DE CARLI: M. Chief Justice, it is clear at
common | aw that breach of the peace when used in the
context of the law of arrest referred to a group of
of fenses that either involved violence or the type of
conduct that would incite i medi ate viol ence.

QUESTI ON:  The opposi ng briefs suggest
differently. But | recognize also that your briefs also
have supporting authority. |'mjust not sure whether
that's too happy a distinction. Wat should turn on
breach of the peace which is basically a common | aw
concept .

MR DE CARLI: Well, M. Chief Justice,
believe that if we |look to, again the decision of |ast
week, and ot her decisions of this Court, Del aware v.
Prous, | guess Sitz would be an exanple, there are certain
of fenses, in the context of the traffic of fenses where by
their very nature they inpose a grave risk of harmto
ot hers on the road.

10
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QUESTION: What if Texas here had said that this
particul ar of fense was, you know, that it could be 10 days
injail or $300 fine? Could the officer have done what he
did here?

MR DE CARLI: M. Chief Justice, it would be a
much cl oser case then

QUESTION:  Coul d you answer -- answer yes oOr no

and then expl ain.

MR. DE CARLI: Well, let nme, part of ny
vacillation is in -- we proposed a rule, in |ooking back
at that, I now wonder, well, perhaps the correct approach

woul d be to rely exclusively on the comon | aw. The
common | aw provi ded a cl ear boundary, breach of the peace,
nonbreach of the peace and fel onies.

QUESTION: The common | aw as of what date.

MR. DE CARLI: As of the adoption of the Fourth
Amendnment whi ch woul d be 1791.

QUESTION:  What is your answer to the Chief
Justice's question, yes or no.

MR DE CARLI: Unless there were -- the answer
woul d be no. |'msorry.

QUESTI ON: What do you nake of the nightwal ker
statute argunent that at the same period in which you're
arguing there was at |east a threshold of immnity set
here, it was clear in English law that nightwal kers who

11
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were not breaching the peace in your sense could be
arrested.

MR DE CARLI: Justice Souter, | think the
correct, | believe the correct way to | ook at the
ni ghtwal ker statutes is this was a tinme before any
I ighting, anybody that was wal ki ng about in the dead of
night it was reasonable to presune that that person was a
felon, until --

QUESTI ON:  Yeah, but the fact that the person was
a felon, even that he intended to conmt a felony, is that
what you nean?

MR. DE CARLI: Well that the person may have
committed a felon or they were up to no good. Nobody
wal ki ng about in the dead of the night in the 17th century
was doi ng anything other than contenplating crimnal acts.
| think at the -- that's the way | understand the
ni ght wal ker st at ut e.

QUESTION:  They didn't have insomi acs back
t hen?

MR. DE CARLI: | think Justice Kennedy they
stayed i ndoors because it was too dark.

QUESTION:  You answered the Chief Justice's
guestion that if the state had said we regard not buckling
up as very serious, therefore 10 days in jail, then you
woul d have no case to conplain about a custodial arrest

12
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for that, is that so?

MR. DE CARLI: Well, Justice G nsburg, again, it
depends on, our case is a core case, | nean it falls under
the rule the comon | aw end of any bal ancing --

QUESTION:  But |I'mjust asking you the question.

MR, DE CARLI: Yes.

QUESTION: Is it just -- so a seat belt in one
state could be one thing if the state chooses to nmake it a
nore serious of fense, and another thing in another state?

MR. DE CARLI: If the line is drawn not based on
the comon | aw but as we had proposed in our brief the
jailable versus fine only distinction.

QUESTION:  Now here in this very case, could the
of ficer have said, child endangernment is a felony, so it's
not sinply the m sdeneanor of not buckling up, but you' ve
put your children in danger and therefore the offense is
chil d endangernent which is a felony.

MR. DE CARLI: Several responses to that Justice
G nsburg. First, in that instance, probable cause, if the
arrest were based on alleged child endangernent there
probabl e cause woul d act as a restraint because the police
officer to justify the arrest would have to establish a
certain degree of certainty that the specific conduct was
child endangernent. Now, this was not child endangernent
for several reasons, one, the |egislature has inposed an

13
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extrenely mninmal penalty, two, it's not child

endanger nent because you are set -- by virtue of the fact
that if we were to call this child endangernent then not
usi ng your turn signal or perhaps speeding or running a
red light, those are just as close to any possible harm as
not wearing a seat belt.

There's a causation problem in other words.

And nost inportantly is that by, if we truly are concerned
about the welfare of the children, then arresting the

not her and taking the nother away is inflicting a far
greater harmon those children, and it's doing --

QUESTION: Well, the facts here are very
unattractive. | mean one doesn't like to think that a
not her is going to be stopped for not wearing a seat belt
and have her children in tears in the car while the nother
is hauled off to jail. You ve got the perfect case.

MR. DE CARLI: We'd like to think so Justice
O Connor.

QUESTION:  But | think what we're concerned with
is the broader rule because it has m|lions of
pernmut ati ons and applications across the country. And
concei vably the Fourth Amendnent at bottom does al ways
require a kind of reasonabl eness test, and that's why |
t hought Judge Wi ner's approach might make a little sense
her e.

14
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MR DE CARLI: It mght. | nmean the
extraordinary no arrest for fine only offenses absent an
articulable fact that explains why an arrest woul d be
justified.

QUESTION:  So what do you think, Bob, it seens
to me that the strongest argunment agai nst you has not hing
to do with this case, it has to do with the police
of ficers being human. They say to the police officer,
| ook, if sonmebody conmits a crine in your presence you can
arrest them But you can't use -- do an unusual thing,
you know, you can't use excessive force, et cetera, but as
| ong as you behave in a normal nmanner, crine, you see it,
arrest them Anyone can understand that.

MR DE CARLI: Right.

QUESTION:  And the problemw th your side and
t he people who are supporting it is are they com ng up
wi th sonmething that works? | nean, a policeman isn't
going to know the common | aw or breaches of the peace. A
police -- they're just not going to understand that. So
is there some kind of practical alternative to this sinple
rule which has in it a way of catching abuses through the
nonnor mal behavi or.

MR. DE CARLI: Justice Breyer, | really do
believe that in the context of traffic offenses, and Il
explain a little bit later why it's valid to limt a

15
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holding or a rule to traffic offenses, it is not all that
conpl ex because there are only a few offenses that -- in
whi ch, nost of which this Court has identified in other

opi nions where the arrest -- where the use of a custodi al
arrest would indeed further enforcenent, | nean, | guess
one, drunk driving, driving while intoxicated, reckless

driving, closer arguably the unlicensed driver, although

QUESTI ON:  Speedi ng.

MR. DE CARLI: No, Your Honor.

QUESTI ON: No what .

MR. DE CARLI: No, Your Honor, speeding -- it
woul d not be reasonable to arrest a driver for speeding
unl ess the speeding rose to the |level of reckless driving.
And that's where you have the same probabl e cause
determ nati ons.

QUESTION: What if the state does think that --

QUESTION: What if the speeder is from another
jurisdiction?

MR DE CARLI: [|I'msorry.

QUESTION: What if the speeder if from another
jurisdiction?

MR. DE CARLI: Your Honor, oh, Justice Stevens,
again, that returns to the response | believe | gave to
Justice O Connor or Justice Kennedy that in essence

16
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respondents seek a prophylactic rule in that we are to
cede discretion to arrest to police officers on the chance
t hat people from another jurisdiction are going to run
away and not pay their fine.

QUESTION: | think that's a standard rule for
policenmen to stop notorists and state if you're from out
of the jurisdiction you either pay the fine now or follow
me to the courthouse.

MR. DE CARLI: But Justice Scalia --

QUESTION: I'mquite sure that's standard
procedure in any nunber of states. And you say that's al
bad, you just have to say, well, hope you cone back to
Wom ng soneday.

MR. DE CARLI: It's -- Justice Scalia, | think
the reason why it's, | nean if we're looking for a bright
line rule, the problemthat permtting a custodial arrest
in that situation would lead to is, if we say, okay,
out -of -state person, he's not going to cone back to
Wom ng, high risk, if you allow the arrest, then what
that means is the person is potentially held in custody
bef ore a probabl e cause --

QUESTION: | hate to constitutionalize all this
t hi ng, everything becones a constitutional case. Is there
a police chief in Lago Vista?

MR. DE CARLI: Yes, yes, Justice Scalia.

17
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QUESTION:  |Is he el ected?

MR DE CARLI: Yes.

QUESTION: Do his constituents think it's a good
idea for his officers to arrest wonen for not having their
kids in seat belts.

MR. DE CARLI: M understanding is there is a
deep divide in the community regardi ng the issue.

QUESTION: But he's not in the case anynore and
t hat rai ses anot her question, given the division of the
judges, it's really interesting, the district court
t hought your case was frivolous and then five judges on
the court of appeals thought it was very serious. But
isn't it alnost certain that this Oficer Turek woul d have
qualified imunity given -- how could one say that the | aw
was clearly established given the division anong the
Federal judges.

MR. DE CARLI: | have three responses to that,
Justice G nsburg. First, the Fifth Crcuit clearly did
not address that issue, the en bloc majority. They
explicitly refrained from making that determ nation. But
second, even though, yes, it is conceivably -- it would be
a tough hurdle to overcone with regard to Oficer Turek.
However the city still is in the |awsuit and Judge --

QUESTION: But the police chief isn't. He's been
di sm ssed and you're not challenging that. If you're

18
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relying on a practice or policy of the city to hold the
city, where would that policy or practice have cone from
ot her than the police chief who has been dism ssed?

MR. DE CARLI: M understanding is that the --
if it were to be remanded back to the Fifth Grcuit, if
this Court were to find a Fourth Amendnent violation, the
Fifth Crcuit majority never addressed that -- those
specific issues, but it would still be live against the
city based on the finding of Judge Sparks that there was a
policy on the part of the city. The city had this policy.

QUESTI ON: Wi ch judge nade that.

MR. DE CARLI: Judge Sparks, Judge Sparks in the
-- | guess it would be Appendix -- the third Appendi x
basically stated that it was a -- a policy was
established. A policy was established, but no
constitutional violation had been established.

QUESTION:  This is the judge who thought the
claimwas frivol ous.

MR. DE CARLI: Yes, but Judge Sparks is a good
judge. And | think part of that resulted fromthe trial
counsel, frankly.

QUESTION: M. De Carli, let's assune that |
don't find your constitutional argunent concl usive, at
this point 1'lIl be candid to say |I'mnot sure how to
assess it. But | assume that | don't find it conclusive.

19
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One of the things that | would like to know nore about if
we have to engage in a reasonabl eness determ nation here
in setting a standard, is how bad the problemis out
there. And one of the things that | know both, | forget
whether it's fromyour brief or fromthe brief on the

ot her side, in a nunber of jurisdictions in which arrests
for m sdeneanors w thout any distinction, and arrests for
even the nore mnor offenses, sone states called them

vi ol ati ons, the sub-m sdenmeanor, but technically crim nal
of fenses, is permtted without warrant if commtted in the
of ficer's presence.

And t he commobnness of the practice |eads nme to
guestion how many horrible cases like this one are there
out there? Are we faced with a case in which the facts
i ndeed are about as good for you as | think, you know,
they could be, but are we, by the sanme token, faced with a
case which is very rare and should not be the basis for
constitutionalizing a general rule? How big is the
pr obl em

MR. DE CARLI: Justice Souter, |I've tried to
determ ne how big the problemwas by going to the
Department of Justice, which of course provides the nost
authoritative statistics. Unfortunately, they don't
address the issue. However, anecdotally, there, you know
-- well, just a few weeks ago we saw the young girl

20



arrested for not -- for eating french fries in the
subst ati on

QUESTION:  Where did we see this?

MR DE CARLI: In the District of Colunbia,
bel i eve.

QUESTION: | hadn't seen it nyself.

MR DE CARLI: I'msorry. It was in the --

QUESTION: | didn't see it.

QUESTION: He imerses hinself in these briefs.

MR. DE CARLI: And that's good.

QUESTION: It's not a constitutional violation
for a police officer to be a jerk. And what we're trying
to do is define whether there are sone rules that we can
work with. And yours seens to ne so anorphous, and the
brief of the respondents sunmarized four or five different
tests being given by the am cus briefs and they're al
different. And you' re not even clear that your own tests
-- you say on reflection this is adequate --

MR. DE CARLI: Well, Justice Kennedy, all of the
tests provided by petitioners and their amci are actually
remarkably simlar in that they all recognize that there
should be a limted anobunt of discretion for those close
cases, however, we can carve out whether that be through
of fenses that involve -- of inmmnent threat of harm O
if we call it a breach of the peace. O if we draw a

21
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di stinction between fine only and jailable, lines can be
drawn. That's one point. To get back to Justice Scalia's
comment about the fear of the probl em of
constitutionalizing everything, | refer to Justice Story's
coment that the Fourth Amendnent was indeed an enbodi nent
of the common | aw.

QUESTI O\ What about deterrence? Don't you
t hi nk people are going to be pretty unlikely to eat french
fries on the subway i n Washi ngton.

MR DE CARLI: That's correct, Justice Scalia --

QUESTION:  And maybe in Lago Vista, not to belt
up their kids?

MR. DE CARLI: Yes, but the problem --

QUESTION:  Well is that worth nothing?

MR. DE CARLI: No. But that is confusing
puni shmrent with enforcenent. Deterrence is a
justification for punishnent. And police officers should
be enforcing I aws and not punishing. M. Chief Justice, if
| may, I'd like to reserve the remainder of ny tine.

ORAL ARGUMENT OF ROGER J. GEORCGE
ON HALF OF RESPONDENTS

MR. CHI EF JUSTICE: Very well, M. De Carli.

M. George we'll hear fromyou

MR, GEORGE: M. Chief Justice, and may it
pl ease the Court:
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The problem we're facing on the Fourth Amendnment
has to include both the seizure and the scope of the
sei zure and the nature of the seizure. And | want this
Court to pay particular attention to the Texas statutory
schenme, because the Texas statutory schenme is remarkabl e
inthat intraffic violations particularly, as opposed to
ot her kinds of violations, it provides very explicitly
t hat once an officer nmakes the decision to arrest, as
opposed to giving a citation, that officer nust
i medi ately and the word in the statute is i mediately,
take the accused before the nearest magi strate and to have
that magi strate determ ne whether or not the person should
have to put up a bond or be released on their own
recogni zance. That systemis exactly the systemthat is
in ny opinion specifically authorized by this Court's
opinion in US. v. Watson, if you read the specific
footnote 11 in that opinion, that is the specific kind of
procedure that was authorized by this Court.

It has the advantages that is the tradition in
this country, at |east since we've had autonobiles, that
in rural Texas, where I'mfrom the fact that you get --
run a red light in El Paso, and you're from Brady, doesn't
-- the people in El Paso are somewhat concerned that
they' Il ever see you again. It's alittle easier to do
sonmet hing about it in today's world of conputers and
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instant, relatively instant comuni cati on.

QUESTION: M. Ceorge, can | just ask sort of a
general question, why wouldn't that interest, and
obviously you're certainly entitled to arrest sonebody
who's about to flee the jurisdiction or sonething |ike
that, but why wouldn't that interest be accommbdat ed by
the statenment of Justice Winer, Judge Weiner in his
di ssent? There's got to be sone reason, any reason, as
long as it's plausible and relates to the problem And
the reason there is obvious the guy may not show up to pay
the fine.

MR, GEORGE: | believe the problemwth Judge
Wei ner's appointnment is the problem of being too unclear
as to exactly what kind of reasons are good enough
reasons.

QUESTION: It's about like a Terry stop, that's
pretty -- if there's a particular articulable reason to
suspect there's a problem here you can make a Terry st op,
| don't see that it's that different. That seens to work.

MR, GEORGE: It does work in the Terry stop
situation and we can --

QUESTION:  Way wouldn't it work here?

MR, GEORGE: You can argue it was here. | mean
this man's -- if you | ook at page 422 of the record, his
police report says | just stopped her a few weeks ago for
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the sane violation. That's disputed fact. But that's
what he articulated. And your concern about the repeat
violators was at |east witten on the contenporaneous

repeat offense report. It's inportant --

QUESTION:  |I'm not aski ng about this case.
MR. CGEORGE: | understand that.
QUESTION: 1" m aski ng about an appropriate

wor kabl e rule. And | want to know why the Wi ner
formulation in your view is unworkabl e.

MR, GEORGE: | think -- well, | think it |eads

to the same problens that we've had to sone extent in this

Terry stop rules. Sone rules, because it has to be
coupled in my opinion with this instant imedi ate
appear ance before sonmebody el se to make the decision. In
this case Judge Thonpson in Lago Vista agreed that sone
bond was required here.

QUESTION: I'mnot sure that a proper
articulable rule -- do you think that an acceptable
articulable reason is that there's a breach of the peace
in the nore narrow sense? You know, the guy's really
annoyi ng peopl e and getting boi sterous and what not.

MR GECRGE: No.

QUESTION: Because | nean it seens to ne you
don't necessarily have to take himin to stop that. You
could go over and tell him you know, you got a fine and
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if you do it again you' re going to get another fine. That
m ght shut himup right away.

MR. GEORGE: | absolutely agree with that. And |
don't think this Court has, at least if you read U S. v.
Wat son, New York v. Payton, Judge Wiite, Justice Wite's
di ssent in Welsh v. Wsconsin concurred in by the current
Chi ef Justice all indicated as did the Amrerican Law
Institute's nodel code referred to in U S v. Watson, al
provided that the rule for arrest was, | see the person do
it, in fact the ALI rule was, | saw a petty offense
happening in front of the officer.

In this case, there were five such of fenses,
driving without the seat belts, no driver's license --

QUESTION:  Their suggestion is there be anot her
rul e.

MR GECRGE: | understand.

QUESTION:  And the other rule would be what
Justice O Connor just said. And so my question would be
the sane, what's wong with that? | thought frankly your
answer to that would be what is the set of arrests to
which that rule applies. And then | was going to suggest
the set of arrests that are punishable by fine only.

MR GECRGE: Well, | think that the sane reason
that there's sonething wong with that --

QUESTION:  Now, what's wrong with that.
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MR GECRGE: Well, it assunes that the officer
knows enough facts at the tinme to make a determ nati on of
what the crime will ultimtely be charged.

QUESTION: Well, as long as the officer has to
have, doesn't the officer can arrest himonly if he thinks
he's breaking the law. So you say M. Policeman, what |aw
was he breaking. And the policeman has to understand that
if it's alaw that's punishable by a fine only he has to
have sone reason for arresting the person rather than just
citing.

MR GECRGE: Well, as this Court decided not to
adopt that rule in Berkiner.

QUESTION: My question is why not.

MR. GEORGE: The answer is, because for exanpl e,
much conduct can be both fel ony and m sdeneanor.

QUESTION: Well, that's absolutely fine, if the
pol i ceman thinks, forget felony/ m sdenmeanor, | agree with
you that felony/ m sdenmeanor is not a workable rule.
don't know if others do or not. But felony/m sdeneanor
falls into the problemthat different states define
m sdeneanor differently and it's so conplicated nobody
understands it. All right. So that's why | asked the
rule that's been suggested by others, it's not m ne
originally, that if it's punishable by a fine only that's
where Justice O Connor's principle kicks in. Now, what
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woul d be wong with that?

MR. GEORGE: Because -- sane reason. They don't
know enough facts. For exanple, in Texas --

QUESTION:  Is that your only reason, M. GCeorge,
just that you're willing to argue this out on a
case- by-case basis? | thought part of your argunent was
that when it says unreasonabl e seizures in the
Constitution it has sonmething in mnd and doesn't |eave it
up to this Court to sit back and deci de what's reasonabl e
and unreasonable. | thought your argunment was based on
the fact that this has never been understood to be the
constitutional rule. There has al ways been authority for
the -- for policenen to conduct arrests of this sort.

MR. GEORGE: Absolutely.

QUESTION:  Wiich, if they' re abusive, the
sheriff won't get reel ected.

MR. GEORGE: That's exactly the basis of ny
argunent .

QUESTION: Wiy don't you put that as your first
line of defense and then argue on the, you know, on the --

QUESTION:  If by chance the first |ine of
def ense was breached.

QUESTION: M. Ceorge is trying convince of us
that that's the reason --

MR. GEORGE: Thank you Justice Scalia. Returning
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to Justice Breyer. |If the first line is breached, let ne
return to that response. The problemis illustrated by
public intoxication in Texas as in other jurisdictions.
The nunber of offenses, the tines you have done it changes
the penalty. No way to know on the roadsi de whether this
is the first time or the fourth tine, if it is the second
time in Texas, you go to jail. | mean it's punishable by
jail. If it's the first tine, it's not.

QUESTION:  The answer is, if you don't know, you
have no articul able reason. That's the answer. That's
easy.

QUESTION:  If you don't know, you don't arrest.
The burden is on the officer to be certain that it is the
second offense or the third offense, whatever is
necessary.

MR GECRGE: Yes, Justice Souter, that --
Justice Breyer asked ne why -- what's wong with the jail
versus fine distinction. And in ny viewit is to put the
burden on the officer requires too much of the officer and
of course | have ny first line of defense again, that is,

t hat has never been --

QUESTION: | know, but in that instance why
can't the officer just radio in? W have John Doe, he's
i nt oxi cated, does this guy have a record?

MR. GEORGE: This Court's opinion in Arizona V.
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Evans in which the communications to the station and the
conput er system and they called down and they said he has
an outstanding warrant but it turned out he didn't have an
out standing warrant. The problemis it assunes that in
rural Texas or in other parts of this United States that
there will be effective, pronpt and accurate conmuni cation
to --

QUESTION:  Well, then you're going to have the
sanme probl em when he goes before the magistrate in this
little town. They still don't know anyt hi ng.

MR. GEORGE: | understand. But you have an
i ndependent nonadversarial determ nation of what the terns
of rel ease ought to be, because we're only talking about
whet her to rel ease people on their own recogni zance for
appearance at trial as opposed to requiring sonme sort of
financial security for those people to appear at trial.

QUESTI ON:  Yes, but Judge Weiner's rule, it's
inmportant to keep in mnd, it only kicks inif it's a
fine-only offense in the first place, but if there is a
reason such concern about appearance at trial, bingo,
you're protected. | mean these situations do fall into
certain large categories, one is the out-of-town speeders,
you could always haul himto the station house, that's
been settled for years and years and years as Justice
Scalia points out. But what about those where there's
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absol utely no plausible reason for saying | have to nake a
custodial arrest here. WII you give the officer total
absol ute discretion just because he doesn't |ike the
person or sonething of that nature?

MR GECRGE: Well, the discretion of the
officer, the answer is no there's not absolute discretion
because there's the |imts of the equal protection clause,
there's other kinds of constitutional limtations. He
can't go around arresting only black people or Asian
peopl e or sonme other kind of arrangenent, he cannot --

QUESTION: O wonen with small children.

QUESTION: Can they be held for 48 hours as
ot her arrestees can or do they have to be, do you
acknow edge that that's part of your rule that he really
does have to be brought before a magistrate i nmediately.

MR. GEORGE: Not in Texas, they can't. [If |
were in your shoes | would have agreed you for this case
in County of Riverside v. --

QUESTION:  But that wasn't the decision. People
can be held a long tine. What happened to the arresting
officer in this case? Do you defend that as a reasonable
deci si on?

MR GECRGE: In this case?

QUESTI ON:  Yes.

MR GECRGE: On the basis, we're here on a

31



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

sumary j udgnent where he has never been deposed and al
we have is arrest reports.

QUESTION:  Ri ght.

MR. GEORGE: So the only thing | have is his
arrest report. And on the basis of his arrest report, he
says that he was -- she had violated the sane statute and
he was concer ned.

QUESTION:  Even knowing it was a nother with two
small children in a small town and what happens to the
children? |1 mean this is kind of an anmazing case, but you
think that's fine.

MR GECRGE: Well, it would be a |lot better that
the children have to deal with having their nother taken
before the magi strate than having to deal with the brain
darmage if they had -- she had stepped on the brake five
mnutes later, five mnutes later, would that 5-year-old
standing up in the front seat of a pick-up and she steps
on the brake, it is a very serious incident, even at 15
m |l es an hour, assum ng that was the actual speed.

QUESTION:  You don't have to think it's fine to
think it's not unconstitutional, do you.

MR GEORGE: No, as | understood --

QUESTION:  There are a lot of really stupid
things that aren't unconstitutional.

MR, GEORGE: Being a jerk is not
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unconstitutional. And assuming that Oficer Turek is a
jerk, let's just give themthat position, and he was a
jerk in this instance, that does not create a
constitutional violation.

QUESTION: It's true, intrying to think this
through, and I"mhaving a difficult time working on this
and I"'mtrying to think it through, and it seened to ne
t he strongest argunment against the Winer position is that
it would lead to witing volune 7 of the treatise on the
Fourth Amendnent which woul d have an infinite nunber of
rules in it about when the Terry stop-type justification
is enough or isn't enough. And rather than wite -- it
seens to me we ought to reserve that for there being a
real problem But is there a real problemhere? That's
why anything you could say in respect to the, what you've
read, in doing research for this, as to the scope and
nature of the problemin general would be hel pful to ne.

MR. GEORGE: No, there is no real problem

QUESTION: | know you think that, but |I wondered
if you've conme across sone things that you could refer ne
to.

MR. GEORGE: No. The only things we have cone
across are the racial profiling issues. W have the New
Jersey experience and we have sone of the amici on the
ot her side presenting that problemto this Court and this
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is a prophylactic solution to racial profiling because you
never have custodial arrests for traffic violations. It
is our judgnment if that is the problem if that's the only
probl em presented here, we deal with that problem by
dealing with the equal protection violation it presents
rather than creating, in ny opinion, a whole |lot nore work
for this Court and the | ower Federal courts on deciding
what the appropriate standard would be for this new

vari ation away from probabl e cause.

QUESTION: M. Ceorge, one of your argunents is
the difficulty-of-admnistration argunent, and you said
earlier that when we're dealing with a |level of offense in
which it may be difficult to tell on the side of the road
whet her this would be subject to arrest or not subject to
arrest, the -- in effect the benefit of the doubt should
be given to the officer and we shouldn't come up with a
rule that in effect would penalize the officer. But why
shoul d the benefit of the doubt be given to the officer?
Why shoul d the burden of uncertainty, if we're going to
draw a line, be a burden that falls on the police rather
than -- a burden that falls on the citizen rather than on
the police? Wiy would she nmake that choice?

MR, GEORGE: W first response is that probable
cause has been the line that's drawn on all crines in this
country since 1791. And that is -- ought to remain the
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i ne because it has worked.

QUESTION: | realize that. But you were naking
a different argunent when you addressed the possibility of
drawing the line differently, your response to that was
that may be difficult in some cases, and the burden of
that difficulty should not fall on the police. And ny
guestion is, assuming a different line were to be drawn,
why should the burden fall on the citizen rather than the
police? Wiy shouldn't we sinply say, look, if it's going
to be -- if there's any question about applying this line,
we' || assune that the burden of doubt should be for the
benefit of the potential arrestee rather than for the
benefit of the police?

MR GECRGE: The answer is, because the
difficulty of articulating all the reasons that woul d be
adequate. Now, we can have a --

QUESTION: But that's the prem se of the
guestion. W' re assum ng that the reasons would be hard
to articulate. But assune that we feel there is a need on
reasonabl eness grounds to draw such a line, why isn't the
answer to the uncertainty of application the answer that
was suggested earlier, and that is if the police are not
certain in applying this rule, that they have a right to
arrest, they should not arrest, and that's the answer to
the uncertainty probl em
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MR, GEORGE: Truthfully, | see no reason, if
you're going to go down the road of trying to carve out
sonme ot her exception to probable cause, that the burden of
proof not remain on the governnment. The burden of proof
is -- on probable cause is that the police officer has to
be able to -- there has to be objective facts that would
cause probabl e cause, a specific violation of a specific
statute. The Terry stop, we put the burden on the
government. If it's burden shifting, if we're going down
this road, if this Court should determ ne that there needs
to be a new volune five for the Fourth Amendnent
jurisprudence and that this is a problemof some nonent in
the country and needs that remedy, then | can not
articulate a reason why we should bury the burden of
pr oof .

QUESTION:  There's a point, a procedural point,
that 1'mcurious about, this case was begun by the
plaintiffs in the state court, and the police officer,
police chief and the city renoved it to the Federal court,

is there a reason why they did that?

MR CEORGE: | wasn't trial counsel at that tine
and | do not know the reason. | agree with your earlier
guestion about qualified immunity. | don't believe -- |

think there is imunity both for the city and for the
i ndividuals here as a matter of law. | grant you that the
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Fifth Grcuit did not address that issue. But | think
this is a largely academ c exercise in here and at this
point, I'll reserve the balance of ny tine for M. Tayl or,
t hank you.

MR. CHI EF JUSTICE: Very well, M. George. M.
Tayl or.

ORAL ARGUMENT OF ANDY TAYLOR
AS AM CI CURI AE SUPPORTI NG RESPONDENT

MR. TAYLOR M. Chief Justice, and may it
pl ease the Court:

This Court's teachi ngs has been clear that
warrantl ess arrests of traffic offenders based on probable
cause is reasonable, and is a reasonabl e intrusion under
the Fourth Amendnment. The court has taught us that in
Robi nson, in Gustafson, in Wen, and in Know es, because
the question fromthe constitutional perspective is
whet her or not probabl e cause to believe an arrest under
that |ocal |aw has occurred, and once that is net, then
all the other questions beconme policy judgnents that the
50 states should deci de.

QUESTI ON:  Let nme suggest this, again, going
back to, as you can guess, |I'mrather intrigued with the
descendi ng standard. Basically the descendi ng standard
is, if the decision to make a custodial arrest rather than
citation is wholly arbitrary, if there's no plausible
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reason or articul able reason can be given for it, then
it's arbitrary. Now it seens to nme that anything is
arbitrary cannot be reasonable within the nmeaning of the
Fourth Amendnent. Now why am | wong about that?

MR. TAYLOR The reason why that premse is
incorrect Justice Stevens is this Court's teachings in
Gerstein v. Pew and reaffirnmed in County of Riverside v.
MacLaughl in, once you have probable cause this Court's
t eachi ngs have been not only can you engage in a ful
custodial arrest, but likewi se you're entitled for a
tenporary detention for the purpose of adm nistrating the
paperwork so that this individual can be booked and then
rel eased once a probabl e cause determ nati on has been nmade
by a magistrate. This Court has rejected the notion that
t here nust be some second reason based on sonme mni-trial
based on the facts presented as to whether or not that
decision of that tree to bring into custody is
appropri at e.

Al three options to a police officer are
reasonabl e under the Fourth Amendnment. The first is to
i ssue a warning, whether it be in witing or oral. Second,
to actually arrest and bring into custody, or third to
issue a citation instead of actually engaging in a ful
custodial arrest. This Court has taught us that all three
options are equally reasonabl e under the floor, the
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m ni mum gui del i nes and protections that the Fourth
Amendnent and the federal constitution give, and then it
beconmes a matter of policy.

QUESTION:  But you're saying there is no
standard that constrains the officer's decision on whether
or not to give a citation as opposed to nake a custodi al
arrest.

MR. TAYLOR: There is no constitutional
standard, it is a policy judgnent Justice Stevens, and the
different states have approached it in different ways. As
you will note sonme of the amici here have said that it's
appropriate under state law to engage in a full custodi al
arrest. Indeed, if arguing whether or not the state
governmental interest is one that should be given credence
by this Court, the state of Texas has spoken in the
statute, even though the statute in question, the seat
belt offense | aw does not provide for punishnment in the
formof jail time. They have |ikew se determned that it
is appropriate to have a full custodial arrest in order to
enforce the governnent's interest in that particular |aw
Therefore, that jurisdiction has made that policy choice.
Those policy choices are subject to political
accountability.

QUESTION: That's set forth specifically in the
seat belt |aw?
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MR. TAYLOR: The traffic rules of the road is a
certain codification of state |aw that includes seat belt
of fenses and there is a statute in Texas on the books that
says for any offense in this traffic code, full custodi al
arrest is appropriate, save two exceptions, one is for
speeding, and two is for the open container |aw which were
the results of political judgnents made in the | oca
jurisdiction.

O her states have decided that in certain
circunstances they will allow the issuances of citation
rather than a full custodial arrest based on the
ci rcunst ances presented to that officer, and he has that
di scretion to nake that judgnment call. But if he picks
wong in the view of the folks that have to review it
|ater, in other words, we don't think he nmade the best
deci sion anong all of his options, so |long as those
options are equally reasonabl e under the Federal
Constitution, then that m stake does not drive a
constitutional decision of reasonabl eness because you
can't put that in front of the decision. And so, whereas
here, the comm ssion of an offense w tnessed personally by
the police officer gives rise to probable cause then the
constitutional inquiry ends and the policy judgnents and
decisions will begin.

And that's why it would be unworkable as this
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Court in several questions has asked whet her or not we can
draw | ines between fine only and jailable time. |In fact,
in Welsh v. Wsconsin, one of those offenses in that case
was for DW, but under that jurisdiction's lawit was only
for jail -- for a fine. Simlarly, in United States v.

Wat son, when dealing with the Prohibition cases, that
particular, actually -- Carroll v. United States, that
particul ar case dealt with bootl egging, and that was a

m sdeneanor fine-only offense. You cannot determ ne the
constitutional question based on the penalty that is
associated with a crinme, but rather based on whether or
not there is an offense for the specific facts that have
occurred. If we let the penalty --

QUESTION: | suppose that m sdeneanor violators,
traffic violators, seat belt and all that stuff, french
fries eaters, unlike felons, they' re probably not a
discreet and into a mnority, are they?

MR. TAYLOR That's correct.

QUESTION: | nean they're a |lot of them out
there. | nyself have never been guilty of any
m sdenmeanors. But | amtold that there are a | ot of
peopl e out there. And so you can probably expect the
political systemto be able to protect that category a | ot
better than you can expect themto protect felons. |Is
this sheriff still in office, do you know?
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MR. TAYLOR To ny know edge --

QUESTI O\ When you say he's been dism ssed, |
assune that neans he's been dism ssed fromthe case.

MR TAYLOR | neant the former and not the
atter. But the point is, Justice Scalia, your question
denonstrates that these decisions well, under these
ci rcunst ances what's the best policy choice is just that,
a policy choice and not part of the constitutional rubric
of the Fourth Amendnment. Those extra protections are for
the state's to decide. But the m ni mum guarant ees of
liberty in the Fourth Amendnent are for this Court to
decide, and | would submt that this Court has made it
very clear that the decision nust be pledged and | ooked to
in ternms of probable cause.

QUESTION: M. Taylor, do you know why | ocal
officials took this case out of the hands of Texas courts
and put it in the hands of Federal court?

MR TAYLOR | do not, Your Honor, and the
record does not indicate why. One hypothetical suggestion
could sinply be that the Federal courts would be
wel | - equi pped to know the differences between the Federal
constitutional floor and the policy ceiling Iights that
the states may accord on situations such as this. But
clearly whereas here probabl e cause existed, then there
was no constitutional infirmty, and this Court has
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rejected tinme and tine again in Berkinmer, and in United
States v. Robinson and ot her cases, that we cannot allow
t he puni shnent rather than the conduct to give rise to the
constitutional infirmty or lack thereof, because

ot herwi se we're going to have conduct which in one state
will result in an unconstitutional situation, and in other
state a constitutional one. And we cannot have a rule
which differs all fifty jurisdictions.

QUESTION: Wl |l you have that now on the
f el ony/ m sdeneanor distinction. Felonies differ, sone
states classify themas m sdeneanors, sone classify
certain offenses as felonies. It depends -- on your
t heory, that would nake a difference in whether there
could be an arrest w thout a warrant.

MR. TAYLOR  Justice Souter, no, the fact that
you do not draw a line is why it doesn't nmatter whether
they're felonies or m sdeneanors or --

QUESTION:  You draw a |ine on the warrant
requi renent, | assume you accede to that.

MR TAYLOR  Yes --

QUESTI ON:  Sure.

MR. TAYLOR -- you would have to have a
warrant, absent probabl e cause.

QUESTION:  So you've got -- so you've got a
variation fromstate to state, even under the schene that
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you woul d advocat e.

MR. TAYLOR Well, even where a warrant may be
desired this Court has not stated as a matter of Fourth
Amendnent principles that a warrant is required in all
ci rcunst ances, Cerstein says an on the scene assessnent by
a police officer of probable cause is enough under our
constitutional interpretations of the Fourth Amendnent.
And then it would be --

QUESTION: If the officer is not -- the point is
that when an arrest is nmade for an offense that is not
commtted in the officer's presence, then a warrant is
going to be required depending on the gravity of the
of fense, and | presunme that is true under the systemthat
you advocat e.

MR. TAYLOR Yes, in certain circunstances a
warrantl ess arrest woul d not be appropriate because
there's not probable cause. But that's the touchstone.

I f there's probable cause, then the arrest is appropriate
inall circunmstances. In Wen v. United States, this
unani nous Court held that the balancing test of the
government and the individual is when a probabl e cause
exi sts always tipped in the constitutional scale for the
government. And then only in extraordinary circunstances
like warrantl ess intrusions into homes or serious bodily
injure or deadly force do we then have any additi onal
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concerns. In Knowes v. lowa this Court nade clear that
what carried the day in that case was that they hadn't
actually arrested the individual. | understand M. Chief
Justice ny tinme is up

MR. CHI EF JUSTICE: Correct. Thank you. M. De
Carli, you have three m nutes remaining.

REBUTTAL ARGUMVENT OF ROBERT C. DE CARLI

ON BEHALF OF PETI Tl ONERS

MR. DE CARLI: M. Chief Justice, may it pl ease
t he Court:

What is interesting about this case as sone
menbers of this Court have pointed out, is respondents do
not defend the reasonabl eness of the conduct of the
of ficer in question here, instead they attack the
wor kability of potential rules and raise -- and all ege
that this is not a recurring problem Two points -- well,
a third point also they characterize decisions of this
Court far beyond their holdings. The first point, the
reoccurrence problem since certiorari has been taken by
this case and I know this is anecdotal, we have received
call after call of problens of this sort and to limt it
to publically reported incidents, just within the past
nmont h, before this argunent, a DPS officer arrested a
passenger in a vehicle, the passenger was a 17-year-old
boy with his nother, and that boy then -- the officer
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asked the boy, do you have ID? WlIl that boy lived in a
smal |l town that did not have driver's ed. He had no
driver's license, so that was then used as a justification
for arrest. The arrest presumably woul d be one that woul d
not be treated as a brief one. He spent the night in jail
in a holding cell with crack deal ers and peopl e accused of
violent crinmes. | submt that it is a recurring problem
and perhaps nore on point, if the conduct in this case is
condoned, it will be nmuch nore likely to be a recurring
pr obl em

Secondl y, boundaries, Judge Winer's boundary as
sonme nenbers of the Court have suggested is just as
wor kabl e as the Terry boundary. |It's not going to require
a new volune of any treatise -- for one thing it's already
a coupl e pages in Bl ackstone, which has been around for
sone tinme. It's just going to be a footnote. But under
ei ther standard, no matter what the standard is, if it's
reliance on the probable cause, or, excuse nme, reliance on
the comon law rule or a bal ancing of the conpeting
interests or any of the rules proposed by petitioners
amci, petitioners win. This was unreasonable. And that
| eads to the fact that again they have offered no
explanation for why this arrest furthered any legitimte
| aw enforcenent interest.

Finally, probable cause as the touchstone, |
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have not, | admt | have not read every Fourth Amendnent
decision that this Court has witten. However, | have
never come across a decision saying that probable cause
and not reasonabl eness is the touchstone of the Fourth
Amendnent.  And no deci sions have held that anything other
than a public felony arrest -- thank you.

MR. CHI EF JUSTICE: Thank you, M. De Carli, the
case i s submtted.

(Wher eupon, at 12:04 p.m, the case in the

above-entitled matter was submtted.)
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