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PROCEEDI NGS
(10:55 a.m)

CHI EF JUSTI CE REHNQUI ST: W' || hear argunent
next in Nunmber 99-1238, Christopher Artuz v. Tony Bruce
Bennett.

M. Castellano.

ORAL ARGUMENT OF JOHN M CASTELLANO
ON BEHALF OF THE PETI TI ONER

MR. CASTELLANO M. Chief Justice, and may it
pl ease the Court:

The issue before the Court in this case is
whet her a State prisoner can extend the 1-year limtations
period for Federal habeas corpus petitions by filing
repetitive notions in State court that are procedurally
barred fromreview under State |law. There are at | east
t hree reasons why these notions should not be afforded
tolling.

QUESTION: | take it it all comes up because
we're construing the | anguage, properly filed, in the
applicabl e statutory provision.

MR. CASTELLANO  Absol utely, Your Honor, yes.
These State post conviction notions, Your Honor, cause
unnecessary del ays fromrepetitive litigation that advance
no purpose of the tolling provision. They provide State
prisoners with a sinple expedient to defeat the statute of
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l[imtations at will, and allowing tolling for such notions
underm nes core principles of comty and federalism
They're at the heart of this Court's habeas corpus
jurisprudence, and at the core of the AEDPA.

The statutory | anguage supports the position of
the States here. Under a plain reading of the statutory
| anguage the words, properly filed, nust nmean sonet hi ng
nore than sinply filed.

QUESTION: Well, the courts are all over the | ot
on what the words, properly filed, nean. It seens to ne
there are several different approaches. Maybe just
properly filed in the sense of being tinmely and in the
proper place, or maybe getting perm ssion fromthe State,
a certificate of appealability if the State requires it,
that kind of thing.

MR. CASTELLANO  Yes, Your Honor.

QUESTION:  So not every |lower court has thought
that it al so enconpasses a review of substance to see
whether it's procedurally barred.

MR. CASTELLANO Yes, that's right, Your Honor.
There are nmany --

QUESTION:  And | guess the court has to |ater
deci de whether it's procedurally barred. The State court
presumably woul d reach that question, or the Federa
court, in due course, wouldn't it?

4
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MR. CASTELLANGO.  Yes.

QUESTI ON: The Federal habeas court would, |
suppose, at the end of the day have to address that issue.

MR. CASTELLANO Yes, absolutely, Your Honor.

QUESTI ON:  Yes.

MR. CASTELLANOG. Here there are several
different definitions. Even anong the cases upon which
t he respondent relies, and that denonstrates, if anything,
that there is some anbiguity in the | anguage of the
statute. The word properly is not easily susceptible of
definition. Here --

QUESTION:  And what is your definition of
properly filed?

MR CASTELLANG It's this, Your Honor. There's
really a three-step analysis, if you will. The first step
is this. Properly filed nmust nmean sonet hing nore than
filed, in addition to the ordinary rules of statutory
construction, which would so indicate.

In addition, here Congress used the word filed
24 times in the habeas corpus statute but nodified it with
the word properly only once, so it nust have neant that
the words properly filed had sonmething nore than an
i nconsequential or nom nal neani ng.

Second, there's a plain sense, plain comon
sense reading of the words, properly filed, under which a

5
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docunent, to be properly filed, has to be filed in the
right place, in the right court, and even sone of the
cases upon which the respondent relies so indicated.

QUESTION:  That gets you to the situation where
the petitionis filed in a court that didn't even have the
authority to grant any sort of relief.

MR. CASTELLANO  Absol utely, Your Honor.

QUESTI ON:  But you want to go further than that.

MR. CASTELLANG  Yes, Your Honor. W say that
here this Court did not have the authority to grant the
relief requested because there was an absol ute nandatory
State procedural bar in the way.

QUESTION: And is that the third part of your
test, or the second part of your --

MR. CASTELLANO That's the second part of the
test. The third part of the test is that a -- is a plain
common sense under standi ng of the words, right place, or
right court, under which a docunent can't be filed in the
right court if it's filed in a court that can't entertain
the nerits of it. That's really the third --

QUESTION:  Well, but does it follow that the
court can't entertain the nerits? | nmean, a procedural
bar is sonething that can be waived and, as
counterintuitive as it nmay be, | nmean, we occasionally do
get cases before this Court in which there seens to have
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been a procedural bar that the State didn't invoke, so it
seens to me that we're not in the position of even being
able to analyze this on a nerely -- or | shouldn't say
nmerely, on a jurisdictional basis, because it really
doesn't go to the State court's jurisdiction. It goes to
the discretionary decision by the State prosecutor to

i nvoke the bar, and so | don't think we can do it on the
third prong that you nentioned, which | understood was in
a sense in effect a jurisdictional prong.

MR. CASTELLANO  No, Your Honor, the third prong
is not a jurisdictional prong. It's sinply a prong that
says that if the State court can't, under the State's
procedural rules, adjudicate the nerits, then that notion
is not properly filed in that State court.

QUESTION:  You nean, if it can't adjudicate the
merits it's not properly filed.

MR. CASTELLANG It's not properly filed if it
can't adjudicate the nerits.

QUESTION:  No, but it can adjudicate the nerits.
It can adjudicate the nerits if the State doesn't invoke
t he bar.

MR. CASTELLANO Not in this case. First of
all, Your Honor, these are absol ute nandatory bars, and
there's no indication that if the State waives these bars,
that the Court has the authority to exam ne these

7
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i ssues --

QUESTI ON:  But doesn't this -- doesn't your
answer, and | realize I'"'mshifting ny position here, but
doesn't your answer point out another difficulty of your
position, and that is, a Federal court is, it seens to ne,
hard-pressed in these cases if it's got to deci de whet her
a particular bar is jurisdictional or whether it's not
jurisdictional under State law, and this is just adding
one nore conplication, as against the position of the
ot her side, which takes a kind of a plain | anguage, al nost
physi cal act interpretation.

You're putting yet another burden on the State
court to decide whether a bar is jurisdictional or not,
and it seens to ne that that counts agai nst adopting your
i nterpretation.

MR. CASTELLANO No, Your Honor, | don't believe
we are inposing an additional bar. | wouldn't use the
sense jurisdictional. | would use mandatory State
procedural bar which, under the procedural default
doctrine, is a concept that the Federal courts are very
famliar wth.

This Court in Teague v. Lane, for exanple, did
the type of analysis that we're advancing here. |n other
words, it decided whether or not to send a State prisoner
back to State court in order to pursue a State renedy, or,

8
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on the other hand, whether that State renmedy is no | onger
avai l abl e --

QUESTION: Well, there's no question that the
Federal courts in a sense can do this. Sonetines the
Federal courts have to do it, but it seens to ne that it
does count agai nst your position that a Federal court wll
have to go through this every tine a State court issues a
| aconi ¢ one-word order, denied.

QUESTION:  And that essentially usurps the
function, or at |east duplicates the function of the State
court and is, it seens to nme, contrary to the Federal
interests that underlie this statute.

MR. CASTELLANO | don't believe it duplicates
the function of the State courts at all. | believe that
sinply it shows respect to the State court procedural
rul es and respect to the individual State court decisions
t hat have been --

QUESTION:.  Could | --

QUESTION:  Well, presumably the State court made
that determ nation when it made the underlying order, and
it seenms to nme that this is really contrary to the
federalismconcerns that in |arge part were the basis of
the statute. You' re asking the Federal courts to nake a
determ nati on which brushes up against the nerits, just in
order to determine the tolling provision.

9
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MR. CASTELLANO  Actual Iy, Your Honor, what the
Court could do is to adopt the Harris v. Reid plain
statenent rule, and the Col eman exception to the Harris v.
Reid plain statement rule and in this -- so that
ordinarily there would be a plain statenment on behal f of
the State court applying the particular State procedural
bar in that individual case.

QUESTION:  Let's back up just a mnute, M. -- |
suppose you'd be on stronger ground if you're tal king not
about a procedural bar to the nerits in the sense of plain
statenent, that sort of thing. Supposing you just have a
failure to file within the tinme imt provided by the
State.

MR CASTELLANG. Yes, Your Honor, that's --

QUESTION: | take it you believe that in order
to be properly filed the thing nust be tinely.

MR. CASTELLANO Yes, absolutely, Your Honor.

QUESTI O\ Even though perhaps in a pleading
sense, in the New York courts, a statute of limtations,
if it isn't pleaded by the defendant, m ght be waived.

MR. CASTELLANO Right, Your Honor. In New York
there is no statute of Iimtations for post conviction
review, but certainly in many States, such as Florida,
which is represented here, there's a statute of
limtations that does have exceptions to it, and as to

10
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whi ch there should be sone judicial revieww th regard to
the application of that particular --

QUESTION:  So then the Federal court woul d have
to determine not only if there is a procedural bar, but
what exceptions exist, and whether this particul ar case
fits within that exception, |like statute of limtations
often have tolling accoutrenents, so you're getting the
Federal court involved in a |lot of up-front deci sonmaki ng
that substitutes for the State, and my question is | think
the sane as Justice Kennedy's. That is, you' re asking the
Federal court, as it does in the Erie area, to nake a
determ nation of what State lawis.

Isn't it nore respectful of the States to say,
State -- State court, this is for you to decide. W don't
know how to apply your procedural bar rule. W'd rather
have you tell us, does this fall within an exception?

It seens to nme that ordering the Federal court
to decide the State | aw question is not as respectful of
the States as it would be to say, that's a question that
the State courts shoul d deci de.

MR. CASTELLANO Wl |, Your Honor, in the
ordinary case the State court will have al ready deci ded
that very particular issue and applied that procedural bar
to the very case that's nowin front of the --

QUESTION:  But here we don't know, because the

11
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State order is opaque. It doesn't tell us.

MR. CASTELLANO | think the application here is
alittle bit different. |If you apply, for exanple, the
Harris v. Reid plain statenent rule, and the Col eman
exception to it, we fall within that, so for exanple,
under Coleman this Court held that there was no need to --
there was no need to have a plain statenent, because from
all the facts and circunstances it didn't fairly appear
that the State court decision was based primarily on
Federal law or interwoven with Federal law. That's
exactly the situation that we have here as well.

QUESTION:  The Federal court is always going to
have to decide, when this question conmes up, whether or
not the State petition was, quote, properly filed. |
mean, that was Congress' choice. | nean, it isn't
necessarily any court's choice.

MR. CASTELLANO Yes, absolutely, Your Honor,
and it's the exact sane interpretation.

QUESTION:  And the question is what properly
filed neant, and one thing to say, we look to State lawto
see if this is an application for whatever, and we | ook to
see that it is, in fact, filed in the court, the stanp and
everything, there it is in the properly filed, in the
right court. It seens to nme that those nechanical things
are easy for a Federal court to check, but going beyond

12
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that, this is a rather conpl ex operation.

MR. CASTELLANO  The problemw th reducing the
word properly to such a limted view, to a view that just
says, rudinentary filing requirenents, is in part this.
That nmeans that a docunent that satisfies service and
notice requirenents only, but is filed in, for exanple, a
surrogate's court, or a court that's -- can't possibly
decide the claim mght be included.

QUESTION:  So what ?

QUESTION:  Well, but if -- 1 suppose that a
State could have its own State rule for second or
successive petitions in State court for post conviction
relief, such as a requirenent that the applicant get a
certificate fromsone reviewing court as a prerequisite to
filing the successive petition, and if there were that
ki nd of mechanical requirement, just |like the requirenent
for a filing fee, or filing in a certain court or within a
certain tine, all those things are in the nature of kind
of mechanical rules, so the State can certainly protect
itself, it seens to ne.

MR. CASTELLANO Yes, Your Honor, the State can
protect itself. The problemwth that is this. There are
only very few States that enacted their post conviction
review schenes in ternms of prefiling review, and it would
nmean - -

13
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QUESTION:  Yes, but it's open to a State to do

MR CASTELLANO It's open to a State to --

QUESTION: | nean, there's no reason why we have
to construct sonething to save the State that the State
can take care of on its own.

MR CASTELLANOG. But it would be to assune that
Congress neant that it's statute would not have any real
or neani ngful effect in all of those States in which there
was no prefiling review, and that it would be --

QUESTION: Well, it does have a neani ngful
effect in the sense of |ooking to any State requirenents
for timng, place, et cetera.

MR. CASTELLANO  Except that that view, the
respondent’'s view and the Second Circuit's view here
doesn't look to all of the procedural rules. It looks to
a very small subset.

QUESTION: Wl l, maybe we shoul d expand it
slightly, but not to include a procedural bar and
substantive | aw conponent.

QUESTION: W don't have to take either all one
or all the other.

MR. CASTELLANO  Absol utely, Your Honor, yes.

QUESTION: If we go beyond the mechani cal,
mechani cal things are easy to check, but once you get

14
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beyond t he nmechani cal, you both have the Federal courts
interpreting State law later, and it seens to nme sonething
wor se. Any reasonabl e def endant who has a | awyer,
certainly, who has any kind of conplicated State issue,
will know that he better file a protective habeas petition
in Federal court.

Now, what's the Federal judge supposed to do
when he gets that habeas petition --

MR CASTELLANG  That --

QUESTION: -- prior to the State court deciding
the issue, and that's going to happen all over the place.
He now has to decide questions of State | aw which the
State court mght later say he's wong about or risk
dism ssing it, or avoid the exhaustion problem It sounds
like a real ness as soon as you depart fromthe
nmechani cal

MR. CASTELLANO No, not at all, Your Honor,
because that's the sanme position that that Federal court
isinif it's deciding whether to send that petitioner
back to State court to exhaust his State renedies. W
say, nake that exact sane determ nation

In other words, when it cones to Federal court,
you nake that Rose v. Lundy determ nation. Are you going
to send that petitioner back to State court, or are you
going to presune that there's a State court procedural bar

15
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that's in the way, that renders that renedy no | onger
avai | abl e.

Make that determ nation, and that's a
determ nation that's nmade regularly by the Second G rcuit
with regard to the very sane procedural rules that are at
issue in this case, and made regularly with regard --
with -- by the Federal circuit courts in New York with
regard to the very same procedural rules that are at issue
in this case.

QUESTION: But I'm --

QUESTION:  What difference does it -- go ahead.

QUESTION:  Well, I'"mpuzzled. There's
litigation in the State court over whether or not a
procedural bar exists. Wiile that litigation goes on,
what is a Federal judge supposed to do, decide the issue?

MR. CASTELLANG  Your Honor --

QUESTION: O say the renedy hasn't been
exhaust ed?

MR. CASTELLANG. There's nore than one
alternative. One of the reasonable alternatives would
just be to dismss the case under Rose v. Lundy to allow
t he exhaustion to take place.

QUESTION: Right, and then it takes nore than a
year to resolve the procedural bar issue in the State
court, and eventually you end up saying you're

16
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procedurally barred. Wy do you need the statute of
[imtation, then? Wy don't you just rely on the
procedural bar?

MR. CASTELLANG. The statute of limtations is a
timng device, separate fromthe procedural bar. [In other
wor ds - -

QUESTI ON:  Yes, but whether the statute has run
or not depends on whether or not the case was procedurally
barred, and if it was procedurally barred, why do you need
the statute of [imtations?

MR. CASTELLANO  The procedural bar goes to
i ndi vidual clainms. The statute of limtations goes to
the --

QUESTION: Right, but you find in the State al
the clains were procedurally barred, otherw se the statute
woul d not have run, and if they find that, why do you need
the statute of [imtations?

MR. CASTELLANO  You need -- well, you need the
statute of limtations for other types of cases.

QUESTION:  That are not procedurally barred.

MR, CASTELLANO. No --

QUESTI ON: Under your rule, what woul d happen if
there were sonme petition -- sone clains that were
procedural ly barred and sonme that were not?

MR. CASTELLANGO  Under our position, that

17
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petitioner would receive exhaustion, and to go back to
Justice Stevens' exanple, the court should dismss that,

or could, at least, dismss that claimunder Rose v. Lundy
and during that period of tinme, that period of tine in
which the State -- in which the State prisoner was
exhausting State renedies, he should receive tolling if
this was a proper dism ssal under Rose v. Lundy. That
shoul d be an automatic result of the dism ssal under Rose
v. Lundy, is to allowthe tolling for the petitioner.

QUESTION:  Yes, but then I'm asking you, at the
end of this 14-nonth litigation in the State procedure the
State court ends up saying, all the clains are
procedurally barred. Wy do you need a statute of
limtations if that's the holding of the State court?

MR CASTELLANG. You need the statute of
limtations because that petitioner, first of al
shoul dn't be -- that petitioner, if he knows beforehand
that those clains are procedurally barred, of course,
shouldn't be --

QUESTION:  Well, I'"massunm ng he doesn't know
until the 14 nonths of litigation in the State court have
resol ved the issue, and there are lots of tines

MR. CASTELLANO Right.

QUESTION: -- it's a contested natter.

MR. CASTELLANO  Well, you need the statute of

18
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limtations for one thing to keep that -- to encourage,
not just that petitioner, but other petitioners who don't
have to go through that process of 14 nonths of litigation
into Federal court nore quickly.

QUESTION: But they all have to go through that
process if the State's going to plead a procedural bar.

MR. CASTELLANO |I'msorry, Justice --

QUESTION: | really think there's tension
bet ween the exhaustion rule and your interpretation of
properly fil ed.

MR. CASTELLANG. Not at all, Your Honor.
That -- this interpretation follows the exhaustion rule to
atee. It says that if you would send this case back to
State court for exhaustion purposes, then this petitioner
receives tolling. |If you wouldn't receive -- if you
woul dn't send it back for exhaustion purposes, then you
don't receive tolling.

|"d like to reserve the remainder of ny tinme for
rebuttal.

QUESTION:  Very well, M. Castell ano.

M. Schweitzer, we'll hear from you

ORAL ARGUMENT OF DAN SCHWEI TZER
ON BEHALF OF FLORI DA, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONER
MR. SCHWEI TZER M. Chief Justice, and may it
19
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pl ease the Court:

The | anguage, structure, and objectives of
section 2244(d) tell us that Congress intended the tolling
provision to harnonize the limtations period and the
exhaustion doctrine. Respondent's construction of the
term properly filed application, underm nes the
[imtation period and reads the word properly out of the
statute.

|"d like to turn to sone of the federalism
guestions that were raised in terns of how the State's
construction of the termfurthers the State's federalism
interests. It does so when we recogni ze the fact that the
[imtations period itself was enacted by Congress to
further the State's comity concerns by speeding up the
date at which the Federal habeas process will take place.

Congress was notivated by the fact that it often
t ook many, many years for the Federal courts to possibly
order a new trial, or generally to provide finality to the
State conviction. It may be that as a consequence of the
State rule there will be a protective Federal filing such
as that which Justice Breyer and Justice Stevens
nment i oned.

Not wi t hstandi ng the fact that this may take
pl ace at the same tine that the State proceeding is
occurring, it still furthers the State's comty interest,

20
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because often the State -- the Federal court will be able
to recognize that the application is plainly procedurally
barred, at which point the Federal court can proceed to
rul e on the habeas application and woul d be doi ng so nany
years sooner than it otherwi se woul d have been, which is
precisely the goal that Congress had in enacting the
[imtation --

QUESTI O\ What about the case where it just
isn't clear? | nean, the easy cases can sort thensel ves
out under either interpretation, | think, but what about
t he cases which are tougher?

MR. SCHWEI TZER: Where it's not clear, and so
the prisoner isn't certain --

QUESTION: It's a difficult -- you know --

MR SCHWEI TZER: Ri ght.

QUESTION: -- frivolous cases aren't really that
tough. | nean, we deal with them But the cases that
m ght -- nmay have sone nerit, and you're not sure, and the

State law s uncertain, those are the ones that take the
tinme.
MR. SCHWEI TZER.  Though | shoul d nake clear, a
| ar ge percentage of these cases will be the frivol ous
ones, the second, third, fifth applications, but --
QUESTION: It's no problem if the Federal court
sees sonebody abusing the State systemthis is an

21
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equitable statute, tolling, and they can deal with it.
But I'mworried about the conplicated, close cases. What
happens t here?

MR. SCHWEI TZER Right. 1In that case where the
protective Federal habeas filing is made, and the Federal
court |ooks at the case and says, it's a close cal
whet her or not the State procedure is available, so it
m ght be possible for the State renedi es to be exhaust ed.

At that point the Federal court would disnm ss
t he Federal application under Rose v. Lundy.

QUESTION: It goes back, and now the State court
says, oh, well, | guess, in fact, there's a independent
State ground, or the statute of limtations wasn't tolled
under State law, et cetera. Now what happens?

MR. SCHWEI TZER Right. If, upon return to the
State court, the State court says, in fact, this is
procedurally barred, in that case we believe would be an
appropriate instance for equitable tolling to toll that
ti me back --

QUESTI O\ How coul d you, under your
interpretation? It's nore than a year.

MR. SCHWEI TZER Right, but the time back in
State court would equitably toll the Federal 1-year
l[imtations provision.

QUESTION:  Even though it turns out that, in
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fact, it's not -- even though it was in the wong court,
it should have gone to the surrogate court, or sonething?

MR SCHWEI TZER: Well, if the Federal court,
upon | ooki ng at the habeas petition says, this mght, in
fact, be a proper case to be back in the State courts,
there may be those State renedies available. [If the
pri soner properly invokes those very State renedi es that
t he Federal court had in mnd --

QUESTION: It was wong. It was wong under
State --

MR SCHWEI TZER: Well, the Federal --

QUESTION:  The Federal court was wong. It was
a cl ose question.

MR SCHWEI TZER: But in essence, since the State
pri soner shouldn't be penalized for the Federal court
bei ng wong, we think that would be an appropriate tine
for the limtations period to be tolled. It's presunptive
that Federal statutes have equitable tolling avail able,
and we don't challenge that here.

QUESTION: M. Schweitzer, the problem | have
with your positionis, |I don't know how you can get out of
the word properly the kind of line that you want to draw.
| can see how you can say, properly filed nmeans, you know,
the technical things, the proper court, the name's right,
that | can understand, but you want to say it includes
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procedural bars, that the claimis invalid on the merits
because of a -- it's invalid because of a procedural bar.

If that is enbraced within the word, properly
filed, why wouldn't the fact that the claimis
unneritorious for a substantive reason be included as
well? It's not properly filed if it's a -- you know, it's
a ridiculous, nonneritorious conplaint. How do you get
the word properly to cover only procedural bars and not
substanti ve bars?

MR. SCHWEI TZER: Well, the first answer to that
guestion is that we think it nmakes sense to believe that
Congress took the word -- inserted the word properly here
and created the phrase, properly filed application,
borrowing fromits past use of the word properly with
respect to the terns, proper exhaustion, and proper
presentation, both of which deal with the presentation of
clainms to State courts which, if it's properly done,
provi des the State courts with the opportunity to rule on
the nerits, regardless of how the court ultimately rules
on that nerits decision.

In terns of the question respondents focus on,
which is, how does properly nodify file, it's just that it
means nore than nere filing requirenments. Respondents
treat the word properly as nmerely nodi fying how a docunent
is filed, alnost the physical manner by which it's fil ed,
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but properly can also be read to nodify the question of
whet her the docunment should have been filed in the first
pl ace.

If the lawer drafts a conplaint that clearly
violates Rule 11, but then files that conplaint anyway,
that's an inproper act on the part of the attorney, and it
woul d be an inproperly filed conplaint.

QUESTION: So also if it nmkes a frivol ous
merits claim You could say that's not properly fil ed.
There's no substance to it.

MR. SCHWEI TZER  Well, in the habeas corpus
context, where there's such a focus on conpliance with the
vari ous procedural bars, and where the procedural default
context expressly exists to acconmodate the situations
where State procedural rules aren't conplied with, but
prisoners aren't considered to have done anything wong if
t hey have exhausted their State remedies but | ost on the
nmerits, we think that same -- Congress had that same m nd
set here, where the prisoner isn't treated as having done
anyt hi ng wong, having done anything inproper or incorrect
by bringing |losing clainms, but the prisoner has done
sonmet hing wong by bringing clains that are barred by
mandatory State court rules, and then attenpting to del ay
the limtations period, possibly indefinitely, by filing
repetitive, inproper clainms in the State court.
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QUESTION: M. Schweitzer, does Florida have
either a statute of limtations or any rules taking care
of the repetitive and successive filing problemas a
matter of State | aw?

MR. SCHWEI TZER. Wl l, Florida has a 2-year
[imtations on noncapital cases and a l-year limtation on
capi tal cases, both of which have exceptions for new facts
or new |l aw, and nere existence of that exception neans
t hat under respondent's theory you can violate the tine
bar, and that's -- and it would still be a properly filed
appl i cation.

QUESTION: M. Schweitzer, you have conceded, |
think, in agreenment with M. Castellano, that Congress
coul d have been, as he put it in his brief, nore specific
in defining the scope of the tolling provision.

MR, SCHWEI TZER:  Yes.

QUESTION:  And you say that -- well, M.
Castel l ano says the reason probably that Congress was not
nore specific, that 1) it's Menbers couldn't agree on a
definition, or because the types of State procedures that
coul d be invoked were so varied, Congress thought it best
to | eave the application of the provision for the courts,
but that seens -- why shouldn't the court say, well,
Congress, we'll just go as far as you did. You were
anbi guous about this. You |left roomfor one
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interpretation or the other. W're going to pick the one
that favors the petitioner.

MR, SCHWEI TZER | wouldn't want to specul ate as
to why Congress didn't do a better job of defining the
exact contours of the tolling provision, but I don't think
that an anbiguity in the statute requires an answer one
way or the other. | think for better or for worse we're
left with the task of trying to determ ne what nakes sense
inlight of the limtations period generally.

QUESTION:. Well, it's not one or the other,
because everyone would agree that at least it's got to be
an application for habeas corpus, and has got to be filed
in the court, soit's not -- it's -- that's -- no question
about it. The question is whether there is something nore
than that, and |I'm asking why the Federal court should
read sonething into the statute that Congress didn't
clearly put there.

MR. SCHWEI TZER. Because the problem without
reading nore into it, is that it would essentially allow
subsection 2 of 2244(d), the tolling provision, underm ne
subsection 1, the limtations period, and it's an unusual
provi sion of |aw which defeats itself.

As M. Castellano nentioned, if subsection 2,
the tolling provision, is read as respondent suggests,
then repetitive filings can be nmade by the prisoners who,
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at will, can extend the limtations period indefinitely,
and there's certainly no --

QUESTION: Not if the States, as Justice
O Connor suggested, enacts one of these -- you have to get
perm ssion before you can file such an application.

QUESTI O\ Thank you, M. Schweitzer.

M. Futerfas. Am| pronouncing your nane
correctly?

MR. FUTERFAS. Yes, you are, M. Chief Justice.

ORAL ARGUMENT OF ALAN S. FUTERFAS
ON BEHALF OF THE RESPONDENT

MR. FUTERFAS. M. Chief Justice, and may it
pl ease the Court:

The State of New York has stood before you for
the last hal f-an-hour, as well as Attorney General from
Florida, and argued for a rule which, if adopted, wll
ensure that thousands of prisoners will file their Federal
habeas petitions before exhausting their State post
convi ction renedies.

| f adopted, it will be mal practice for a | awer,
we respectfully submt, not to file in Federal court
first, or as soon as possible, because the defendant and
the lawer will never know under the State's rul e whether
or not they are properly filed until it is determ ned
whet her or not their clainms are procedurally barred.
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We respectfully suggest that that rule is
i nconsi stent with 2244(d)(2), other provisions of the
AEDPA, and this Court's decisions which encourage
exhaust i on.

QUESTION:  What do you think the term properly
filed means, M. Futerfas?

MR FUTERFAS: As we state in the brief in the
Second Circuit, and in fact the magjority of the circuits,
| tend to disagree with petitioner. There are a nunber of
circuits who have construed this in --

QUESTION: | rmean your position.

MR. FUTERFAS:. Qur position is, a properly filed
application is an application which is delivered to the
custodi an designated to receive it in accordance with the
rul es governing its acceptance for filing.

QUESTION: Wl |, supposing, to use M.

Castell ano's exanple, there's a habeas corpus petition
that is delivered to the clerk of a surrogate's court
whi ch has only probate jurisdiction?

MR. FUTERFAS. It's not properly fil ed.

Properly filed -- the word properly, we respectfully
submit, has neaning, has real neaning. Prisoners who want
to exhaust their State renmedi es, Congress has created a

si npl e mechanismfor themto do so, but they nust follow
it accurately. They nust file the right docunent with the
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right custodian in the right tine. [It's a burden
pl aced --

QUESTION:  And also, atinely filing?

MR FUTERFAS: That's correct.

QUESTION: And in the correct court that woul d
have the authority to grant relief?

MR FUTERFAS: Yes. Wen we | ook at what --

QUESTI O\ How about a State requirenent for a
successive position, petition that there be sone --
sonething akin to a certificate of appealability?

MR. FUTERFAS:. They have to require -- our
position is -- our position, we respectfully submt,
respects State court systens. |If a State court sets up a
procedure for its judicial screening, prisoners are on
notice through the word properly that they have to file
t hat .

They have to get it to the right recipient,
whether it's a judge or a clerk, and they have to put it
in the right docunent, on the right tinme, and we think
it's a sinple nechanism but it's one that -- you know,
Congress has kind of allocated burdens and risks here.
They want State petitioners to be able to exhaust and not
have to worry about naking a protective filing. They
don't have to worry about going to Federal court, but they
have to do it right.
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QUESTI ON: Your quarrel then, really, with the
petitioner is on the procedural bar type of thing, where
it's uncertain whether this can be raised.

MR. FUTERFAS. That's exactly the problem
If -- and | call it, for lack of a better word, the
uncertainty principle.

If a petitioner, or the | awer knows wth
certainty that tolling will be affected, the | awer wll
not have to file a protective filing, but if there's
uncertainty as to whether tolling will be affected, that
uncertainty creates, there's no question, as | stated in
nmy opening statenent, that it be al nost nal practice not to
file a protective filing, and what's wong with protective
filings?

| think the petitioner takes a sonewhat rel axed
vi ew of how Federal district court judges are going to
view protective filings. | don't think Federal district
court judges are going to be happy with themat all.

What really will happen if there's uncertainty of tolling
is that all State -- word gets around quickly in the
jails. W all know that. This Court knows that.

These State prisoners will begin filing first in
Federal court, and what they will be seeking and obtaining
is essentially a declaratory judgnment by the Federal judge
on State substantive and procedural law, so they' Il have a
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Federal judge in the first instance say, okay, these three
clainms are exhausted, these four clains are not exhausted,
SO now you can go back.

And now, of course, the certainty of tolling,
whi ch Congress set up to be in the nechani smof the
properly filed application, now that certainty of tolling
is resulted by pronouncenent of a Federal district court
j udge and, of course, this increases a Federal judge's
wor kl oad i mmeasur ably, because many of these clains, or
sonme percentage of these clains where a State prisoner is
exhausting will be resolved. WMybe the State prisoner
will get relief on the merits in State court, and they'l]l
never have to bother a Federal district court judge. But
if there's uncertainty of tolling, the Federal judge wll
deal with all these cases before they're allowed to run
through the State court system

And the other thing to, |I think respectfully to
focus on is, as this Court stated unaninously in M chael
WIllianms v. Taylor, quote, we start as always with the
| anguage of the statute. This statute says, properly
filed application. Properly is an adverb, nodifying the
verb filed. The subject of that phrase is an application.

The State and am ci have suggested that although
Congress chose the words, properly filed application, it
really neant to say sonething else, a properly presented
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claim an application presenting clainms the defendant has
aright toraise, but in fact, Congress had all of that
phraseol ogy and | anguage at its disposal, and it's used
that very |anguage in other parts of the statute.

For instance, where Congress sought to define
exhaustion, they did so. 2254(c), as this Court's
recogni zed in the Wai nwight and Duckworth and O Sul livan
deci sions, that statute defines exhaustion, so if
Congress -- if Congress wanted to wite a statute that
conditioned tolling on actual exhaustion, they could have
sinply said that tolling will occur with a properly filed
application presenting questions the applicant has the
right to raise by any avail able procedure. That | anguage
was right there for Congress to use just a few pages
|ater, after 2244. Congress did not use that |anguage.

Where Congress sought to limt successive
applications and predicate tolling on one application
only, they did so not in one but in two places,

2244(b) (3), which requires judicial approval, and 2263 in
the opting provision, where you have tolling for a first
post conviction application, so Congress had that |anguage
avai l able it could have used.

In the very statute at issue, 2244, Congress
specifically sought to address a claimpresented in an
application. Those series of words occur a numnber of
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tinmes, at 2244(b)(1), (b)(2), and (b)(4).

So all of this language that the petitioner
suggests really, Congress really nmeant to say, was used,
and under this Court's decisions we start with the
| anguage of the statute and | think in this case we al so
end with the | anguage of the statute.

QUESTION: May | ask a question about the
operation of the State procedural bar in this scenario?
Let's assume that as your opponent suggests, that there
is, in fact, a State procedural bar in this case, and
let's assunme that you're right that that doesn't factor
into this 1-year statute of limtations determ nation by
the Federal court. Then what inpact, if any, would the
State procedural bar have on the Federal habeas corpus
proceedi ng?

MR. FUTERFAS: |'mnot sure if | understand Your
Honor's questi on.

QUESTION: In other words, there is a State --
the State will not hear this case because its court wll
determ ne there's a procedural bar. Let's say that
M. Castellano is right about that, what a State court
would do in this very case, but that you are right that
that kind of conplex determ nation should not be nmade by
the Federal court, so the Federal court just checks to see
that it is an application, and that it has indeed been
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filed in the right court.

What inpact, if any, does the State rule that
this claimis procedurally barred in State court have in
t he Federal habeas corpus proceedi ng?

MR. FUTERFAS: Well, in ternms of tolling, |
don't think it would have any effect. Rules governing the
granting of an application, which is | think what Your
Honor's question concerns, rules governing whether an
application shall be granted, whether relief shall be
granted, are different than State rul es governing the
filing of the application, so in one instance whether a
defendant's clains are procedurally barred or not should
not have any effect on whether they toll the statute. W
suggest that properly filed application was nmeant to
pronote federalism pronote defendants --

QUESTION:  Yeah --

MR. FUTERFAS:. -- and encourage themto exhaust.

QUESTION:  -- I'maccepting both their position
that this is, in fact, procedurally barred in the State,
your position that that doesn't -- you don't get into that
on the statute of Iimtations question. |[|'m asking you
t hen, when there's no tine bar in the Federal court, what
effect, if any, does the State rule that this clai mwould
be procedurally barred in State court, have on the Federal
habeas proceedi ng?
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MR. FUTERFAS: Well, if | understand Your
Honor's question, certainly the time -- if the application
is filed and it contains barred clainms -- that's -- under
t he hypothetical it contains barred clains, the tine is
tolling. | think the best way | can answer Your Honor's
guestion is to suggest that if we don't -- if it's not
tolling, and the defendant's petition in State court
contains barred clains, and there's not tolling
occurring --

QUESTION:  Ri ght.

MR. FUTERFAS: -- then this Court's decisions,
for exanple in the Col eman case, where this Court has a
whol e body of | aw governi ng cause in prejudice or
m scarriage of justice, that will essentially al nost be
rendered a nullity, because yes, a defendant can have --
can be procedurally barred, and procedurally defaulted,
and have wai ved everything, and not really present a good
procedural picture when it gets to the Federal court.

But at | east under Col eman, and the ot her
decisions of this Court, at |east when the defendant gets
there, if the defendant can prove cause in prejudice, if
t he def endant can show a mi scarriage of justice, then a
Federal habeas court can overl ook those procedural
defaults and still reach the nerits.

However, if, under the State -- if the State's
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rule is adopted, the State determ nes that there's
procedural bar, it rmakes that determ nation a year
after -- you know, after 1 year has passed, now the whole
jurisprudence allowing delving into the nerits on cause in
prejudice will not happen, because now the State prisoner
can't even get before a Federal court because the
statute's been toll ed.

QUESTION: The significance of the procedural --
of the bar decision in State court is that you have to
show cause in prejudi ce when you cone into Federal court

before those clains could be reached, don't you?

MR. FUTERFAS. Well, you -- in -- I'mnot -- |
apol ogi ze, I'mnot sure | understand Your Honor's question
QUESTION:  Wel |, perhaps ny question -- | think

Justice G nsburg asked, you know, then what is the State
court determnation that a claimis procedurally barred
reduced to if it doesn't have any effect of tolling.
Vell, it still has an effect on the Federal court's
ability to reviewthe nmerits of the claim doesn't it?

MR, FUTERFAS: Yes.

QUESTI ON: Because unl ess the person can show
cause in prejudice the Federal court can't reach it.

MR. FUTERFAS: No, that's right.

QUESTION:  Yes --
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MR. FUTERFAS: W understand that, but that
assunes, obviously, that the defendant can file, and that
the tolling is occurring, so the defendant can at | east
get into the door in Federal court and try at least to

avail hinself or herself of the Col enan doctri ne.

There were -- there was a question of
petitioner, | believe by Justice Souter concerning whet her
or not the statute would be nmooted. | think that was the

essence of the question, and we suggest that it would be.
If -- I think we can safely assune that adoption of the
State's rule woul d encourage protective filings.

The result will be, we respectfully submt, as
if Congress said there's a l1l-year limtations period which
is tolled where a Federal court finds a m xed petition,
because that essentially will be the result, the practical
result of adoption of the State's rule.

The -- there were concerns certainly raised in
petitioner's brief about vexatiousness, about a defendant
who's going to file and file and try to basically abuse
the State court system First, we don't have that in this
case.

M. Bennett filed only two post conviction
applications. A second 440 is the one that's here before
this Court, and there's no question he wasn't trying to
delay. Right in that second application he cited 2254, he
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wote in the application that 1'mdoing this to exhaust.
When he didn't get a decision quickly, within a couple of
nmont hs, he actually wote to the courts. He wote to the
court and he said, when am| getting a decision, and he
continued witing, and --

QUESTION: Did the State court here ever issue a
witten order?

MR. FUTERFAS: No, it did not, so in terns of
delay, M. Bennett --

QUESTION: To this date we have no witten order
fromthe State court?

MR. FUTERFAS. That's correct, so the delay here
has been a 4-year delay, but the 4 years is in truth
attributable to the State. Once M. Bennett found out
that there was actually a decision, something he didn't
learn until a year after the decision took place, he
i medi ately, 3 days later he wote to the court and he
said, please get me witten order so that | can at | east
seek | eave to appeal .

And again, this is inconsistent -- consistent
with this Court's rule in O Sullivan, which says, if you
want to exhaust you have to try, at |east seek |leave to
appeal on these clains that you're trying to exhaust, and
he did so. He wote to the court. He wote again and
again. Al of 1997 was utilized by himwiting four or
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five letters to the court saying, when am| getting a
deci si on.

It was only until February of '98, after '97 had
gone, that he finally went in on 2254 and in his habeas
petition itself -- he wote to Judge Gershon. In the form
it says, well, why haven't you appeal ed, and he said
because the State hasn't given ne the order, so this case
certainly is not a question of delay.

This is a defendant who clearly did try to
exhaust, and there's no question here that he conplied
with New York's filing requirenments, filed his notion.

The State responded, he filed the reply, and the court
eventually ruled. There's no question that there wasn't a
properly filed docunent here within the neani ng of New
York State's filing rules.

Wth respect, however, to the vexatiousness
concerns that the petitioners have addressed in their
brief, we think there are a nunber of answers to that.

One answer is that properly filed application only permts
tolling. It does not force the States to permt
repetitive filings. | don't think we should be
paternalistic, and I don't think we should suggest to
States -- there nay be sone States who say, you know, we
have no problemw th successive applications. W don't
need to anend our | aws because we have no problemw th
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t hem

There may be other States, and Florida m ght be
one, that says, we have a significant problem W're
going to anend our laws. W're going to put strict
statute of limtations in our laws, we're going to limt
t he nunbers of successive filings so --

QUESTION: O course, counsel, the States draw a
di stinction between noncapital cases and capital cases.
It's always in the petitioner's interest to get pronpt
di sposition when he's not -- in a nondeath case. 1In a
death case, the stakes are reversed, and there is a notive
-- a potential for repetitive filing just to delay the
execution, so maybe you shoul d address the capital cases,
t 0o.

MR. FUTERFAS. Very well. W think there is a
di fference, and we think we have a nunber of answers to
that. The first answer is that Congress was very
concerned with delays in capital cases. That wasn't a new
concern. In 1989, the Chief Justice appointed the Powel |
Conmi ssion. The Powel | Conmmi ssion assenbled, wote a
report called the Powell Comm ssion report. Those
findings were enbodied in very large part in Chapter 154,
so delays in capital cases is sonething that Congress has
been concerned about.

They -- a conm ssion was -- dealt with it, and
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t hey recommendati ons of that conmm ssion were |argely
incorporated in Chapter 154, so with respect to death
penalty cases, one thing is for sure, Congress said yes,
we' re concerned about it and we have an answer, and our
answer is the opt-in provision, so if States conply with
the opt-in provision, they get the one collateral review,
and they have 180 days to go to Federal court, with sone
exceptions, so that's clearly -- Congress has dealt with
t hat, nunber 1.

Nunber 2, States can al ways set an execution
date, and in that regard --

QUESTI ON:  How many States have opted in?

MR. FUTERFAS. At this point I'mnot aware of
any that have adopted -- opted in at this point, but that
was Congress' -- that was Congress' considered judgnment on
the issue and | respectfully submt that this statute, a
tolling statute, should not be judicially anended in order
to sonmehow satisfy States that for whatever reason have
not adopted in -- opted into the -- to Chapter 154.

In addition, this Court's decision in Gonez is
very inportant, because it sets an incentive for
def endants. What happened in Gonez, this Court may recal
is, the defendant did abuse the State court system and
started bringing last mnute clains, new clains on the eve
of the execution, and finally cane before this Court and
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said, well, please grant ne a stay, and this Court in
Gonmez said no. You' ve abused the State court process,
you' ve let too nuch tinme gone by, you haven't properly
presented your clains, we're not going to give you a stay.

So the Gomez deci sion provides an enor nobus
incentive on a capital defendant to use the State court
process w sely and not abuse it.

Rule 9(a) -- Rule 9(a) of 2254 tal ks about
| aches. There again, where a defendant abuses a State
court system and the State can cone in and say, you know,
def endant abused the State system Now we are prejudiced
because so nuch tine has gone by. Courts can avail
t hensel ves of Rule 9(a) and preclude a defendant from
filing.

We respectfully submt that problematic
def endant s, defendants who are abusing State court
systens, that's an ad hoc problemand it can be dealt with
on an ad hoc basis. This Court, even in sone of those
cases where clearly petitioners maybe with nental problens
that filed 40 or 50 or 60 applications with this Court,
that's an ad hoc problem and this Court took ad hoc
nmeasures and said with respect to those defendants we will
not grant an in forma pauperis application, so there are
many measures - -

QUESTION: But it still is the case that if a
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State has not opted in and a petitioner wishes to sinply
continue the tolling period he can nmake repeated filings
in the State and if a district judge prefers not to hear
t he habeas petition he can just sinply wait.

MR. FUTERFAS: The -- | think there is a
t heoretical possibility of a defendant filing repetitive
applications for whatever reason to toll the tine that the
defendant has to go into Federal court. | think that
clearly is a theoretical possibility. |In practical
effect, practical effect I think nost defendants who are
noncapi tal defendants are going to have an incentive to
get their clains dealt with pronmptly, nunber 1

Nunber 2, if that happens, the State can --
State judge can sinply send an order to the clerk's
of fice, do not accept this defendant's applications either
wi t hout | eave of court, or sinply don't accept them any
nor e.

In death penalty cases, a State can say, we've
had enough of this, we're setting an execution date, and
that will force the defendant to go straight to Federa
court, so | think there are a lot of ways to deal with the
vexatious litigant.

And al so, keep in mnd that even though tolling
occurs, that during the periods of tinme that there is no
tolling, that the clock is running, so if defendant files
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an application and the application is denied, and then a
nonth later files another one, or 2 nonths later, that
time is going to toll, but I think these are ad hoc
probl ens, and that State courts are certainly

wel | - equi pped.

If a State determ nes that there is a general
nore general delay problemthe State, under our version of
the rule, has absolute freedomto adopt any kind of
procedure the State wi shes to do, whether it's timng
requi renents or successiveness |imtations. |In fact,
2244(b)(3) is a wonderful nodel that States could follow
They coul d set up a system where, under successive
application, the State prisoner nust obtain judicial
review first, or approval first to file, so there is a
whol e panoply, really, of options available to a State to
deal with these probl ens.

One concern that we suggest occurs with respect,
however, to the interplay between 153 and 154 is the
foll ow ng hypothetical. |If a State opts in, in a death
penalty case, the State opts in, the defendant gets an
attorney, a conpetent attorney, the defendant gets one
run-through of the State collateral review process, and
there's no question that they can bring up any cl ai mthey
want, there's no suggestion in the State's briefs that
they're limted on what kinds of clainms they can bring up
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in that one review process, be it procedurally barred
clainms or otherw se, when that petition is disposed of,
t hey have 180 days to get into Federal court.

Now wat ch what coul d happen with a death penalty
defendant if the State's rule is adopted, because under
153, the death penalty defendant now is convicted, files a
post application, post conviction application, does -- nmay
or may not have a | awer, because the State has not opted
in, and it turns out all of the clains in the post
conviction application are procedurally barred and nore
than 1 year has gone by.

The defendant, who is not represented because
the State has not opted in, now has |ost his or her right
to even get into Federal court on a habeas, so that's a
possibility with the State's view of the rule.

If I may just have a nonent.

The other cases that we respectfully suggest the
State's rule conflicts with are this Court's decision in
Rose v. Lundy. Rose said that an application, the m xed
application should be disnm ssed. The State suggests,
wel |, we can kind of nodify Rose v. Lundy and say that the
application will be held in abeyance, but Rose v. Lundy
says no, it should be dismssed. O course, if the
application is dismssed, and 1 year passes, that
def endant coul d be deprived of going into Federal court.
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The O Sul livan decision was just decided a year
ago says the defendants nust bring all their clains --
nmust seek leave to bring their clainms to the highest court
in the State. There again, this is exactly, actually,
this case, Tony Bennett's case, is O Sullivan, because
here Tony Bennett is, having lost in the trial court, now
is trying to seek | eave to the Appellate Division, Second
Departnment, hasn't received the order for 4 years in which
to do so, so he's trying to conply with O Sullivan

But neanwhile, the clock is running, and under
the State's rule -- well, because the trial court
determ ned that his clains are procedurally barred, he's
already lost his right to get into Federal court, even
t hough at the same tine O Sullivan says you nust be trying
to seek | eave and appeal your petitions in order to
exhaust, so there's a conflict there as well.

Finally, this Court's decision in Lonchar v.
Thomas, this Court said that dismssal of the first habeas
corpus is a very serious matter, and any rule that would
deprive a first habeas corpus application should be clear
and fair. There's no limtation in 2244(d)(2) as to first
habeases or second habeases, or first post conviction
applications or second post conviction applications, so we
respectfully submt that the State's rule is inconsistent
as well with this Court's considered judgnent and
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pronouncenents in Lonchar v. Thonas.

And if no Justices have any further questions, |
wll submt.

QUESTI ON:  Thank you, M. Futerfas.

MR. FUTERFAS. Thank you.

QUESTION: M. Castellano, you have 1 minute
remai ni ng.

REBUTTAL ARGUVMENT OF JOHN M CASTELLANO

ON BEHALF OF THE PETI TI ONER

MR. CASTELLANG  Your Honor, | would just like
to address the question, | believe it was Justice
G nsburg's question actually about why adopt our rule. |If
there are nmany different applications of the words,
properly filed, there are many different reasonabl e
interpretations of the words properly filed, why ours?
Wiay not just the petitioner's?

Qurs because the purpose of a statute of -- the
purpose of a tolling provision is exhaustion, and our rule
foll ows the purpose of the tolling provisionto a tee. It
follows it nmuch nore closely, certainly, than the
respondent’'s. Exhaustion does not require a State
prisoner to return to State court to exhaust a renedy
that's no | onger avail able under State | aw because it's
procedural |y barred.

The respondent al so nentions the workload costs.
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If the Court views the workload costs, it should view them
as a whole. The States are saving much in the way of
wor kl oad here, and the Federal courts, for exanple, are
pushi ng nost of these defendants forward. These are
def endants who would in any event file in Federal court,
but much later, and the purpose of the statute of
limtations is being affected by drawi ng cl oser that
period of time between final -- between direct review and
Federal review.

And finally, as to time bars, the danger with
requiring the States to enact tinme bars --

CH EF JUSTI CE REHNQUI ST:  Thank you, M.
Castel | ano. The case is submtted.

(Whereupon, at 11:52 a.m, the case in the

above-entitled matter was submtted.)
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