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PROCEEDI NGS

(10: 00 a. m)

CH EF JUSTI CE REHNQUI ST:  We' || hear

argunent on No. 99-1030, the City of I|ndianapolis

versus Janes Ednond

M. Chinn.

ORAL ARGUMENT OF A. SCOTT CHI NN

ON BEHALF OF THE PETI TI ONER

MR CHINN:. M. Chief Justice, and may it

pl ease the Court:

The City of Indianapolis operates roadway

checkpoi nts conprised of conduct that in other rel evant

contexts this Court has approved.

The Court of Appeals declined to apply this

Court's Brown versus Texas bal ancing test to eval uate

t hat conduct because the checkpoints primarily

i nvestigate crines, but the city's checkpoints are

constitutional for two independent reasons. First,

this Court used the balancing test in uphol ding other

roadway checkpoints where the governnent's interests

was to investigate crinmes. Second, the city's

checkpoi nts serve sobriety checking and driving

regul ation interests that this Court has approved and

the city's drug checki ng conduct adds no additiona

intrusion to these procedures.

The roadway checkpoints
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this Court has previously upheld --

QUESTION: | have just one question about
that. | guess on the checkpoints to check for drunk
drivers, that's at least related to the condition of
the driver of the car, and the Court applied a
bal anci ng test and upheld it.

Now, is this search nore to find drugs being
transported in vehicles or is it |ooking for drivers

who are inpaired by drug use?

MR CHINN. It's to do both, Your Honor, but

primarily to ook for drug possession and trafficking
in cars.

QUESTION: What do the statistics show or
t hey show about the percentage of people that were
arrested that were using drugs and were therefore
driving under the influence of drugs? Do the
statistics show us that?

MR CHINN: Not in this case. On this
record there is no evidence that any driver was
arrested because he or she was under the influence of
drugs or alcohol. CQur statistics show that 4.7 percent
of the drivers stopped possessed sone sort of

narcoti cs.

QUESTI ON:  But does that make this akin to a

checkpoint, for instance, to catch burglars in an area
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or a murderer or something of that kind? |Is this nore
for typical |aw enforcenent purposes? And does that
af fect the balance in sonme way?

MR. CHINN: No, Your Honor, | think it's
di fferent than the hypotheticals that you described for
this inportant reason. The relationship between
smuggling drugs in cars, of course, and the roadway
itself is close. W have found that, obviously, with
our high hit rate in Indianapolis. Carrying drugs in
cars is inportant to foster the drug trade in our
nei ghbor hoods, both in terns of possession anpbunts and
smuggl i ng anobunts, traffic amobunts. The ease with
whi ch the drugs can be conceal ed and noved about very
easily and enter our nei ghborhoods is a problem

QUESTION: Well, if there were a high crine
area with lots of thefts and burglaries and it was
beli eved that the burglars typically nmade their getaway
in cars, is it appropriate to have roadbl ocks and check
peopl e for that purpose?

MR CHINN. It mght be, Your Honor, if that
connection was shown. |If there was a significant
connection shown by the governnent in that case between
that rash of burglaries or whatever the crine may be
and the use of the roadway, that woul d be perhaps

avai |l abl e.
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QUESTION:  Well, there's always such a
connection. | know very few burglars that go on foot.
| mean, you're saying yes, then. You're answering the
guesti on yes.

MR CHINN. Well, certainly if you have a
ot of crine in the neighborhood --

QUESTION:  You can stop all cars to see if
t hey have burglary tool s?

MR. CHINN: Probably not, Your Honor
Certainly a substantial connection can be shown in this
case and was shown in Martinez-Fuerte, for exanple.

The Court can easily set the bar at that substantia
connection or significant connection that would
differentiate between stopping cars for genera
crimnal violations.

QUESTION:  Why is the connection between
burglars, who usually get where they're going by car,
not as close as the connection with drug traffickers,
who usual ly engage in their business by car? | nean,
everybody al nbst usually does everything by car. It
seens to ne | don't see anything special about this.

MR CHINN. It's special, Your Honor
because here the car is used as an instrunentality to
secret away the drugs that are then either -- have been

just purchased in a nei ghborhood or nmay be on their way
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to a nei ghborhood for sale.

QUESTION: Does the record -- does the
record tell us how nmany of these drug arrests invol ved
persons who were selling drugs as opposed to those who
m ght have just been using themthensel ves?

MR CHINN: It doesn't tell us specifically,
Your Honor. What the record does tell us is that in
the very first checkpoint that I|ndianapolis set up
there was a sizable distribution anbunt that was seized
in the checkpoint, but our checkpoints are designed to
both attack the supply and demand. W think it's
i mportant to attack possessi on anmpunts as wel |

QUESTI ON: Woul d your case be as strong if
the record showed that every one of the persons stopped
j ust happened to be a casual user or sonething and then
had some drugs left in the car?

MR, CHINN. CQur case would be as strong for
two reasons.

QUESTION:  You don't really -- you don't
really have to rely on the fact that sone of them may
be selling drugs?

MR CHINN. That's correct. It tells you
sonet hi ng about our program but it -- but it need --
we need not have --

QUESTION: M. Chinn, | think you answered
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to an earlier question that the dom nant reason for
this programis to catch people who distribute, unlike
t he al cohol stops, the sobriety checks, that the
dom nant purpose is not to catch dangerous drivers, and
you have no record of distinguishing between those two,
so we have to assume -- well, you have been candid
about it. Your purpose is to catch people who are
distributing drugs. |s that not so?

MR, CHINN: Distributing -- to smuggle
drugs. People who snuggle drugs, either for
di stribution or possession.

QUESTION:  Well, I don't --

QUESTION: |Is that the only purpose?

MR. CHINN: For these checkpoints?

QUESTI ON:  Yeah.

MR CHINN: Qur -- our -- no. W have three

interests that are being served here. The drug
distribution interest is primary, and we conceded that,
but we al so, and the record shows this indisputably,
check for signs of inpairnent. So we are interested in
catching drivers who are under the influence of drugs
or alcohol. And thirdly, we check drivers' |icense and
regi strations at each checkpoint. |In fact, that's the
first thing that the officers do at the checkpoints,

and we had a neasurable, a sizable hit rate for driving
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violations as well. It was essentially equal to our
narcotics hit rate, and both were higher than this
Court sustained in Sitz.

QUESTION: | suppose given the fact that you
don't have a record with respect to finding actua
i mpai rment anmong the people that you stop, | suppose
that if we sustain the search here, we woul d be
required to do the same thing if you nade a facia
showi ng that in a given nei ghborhood drug distribution
was done on foot. | suppose you would be able to stop
pedestrians again on a sort of a random basis according
to some set of criteria like this and question every
pedestri an.

MR. CHINN: Pedestrian stops present a
di fferent case, Your Honor, for several reasons. One,
this Court certainly hasn't applied, for exanple, the
Brown bal ancing test to --

QUESTI ON: Why not ?

MR CHINN: Well, | believe because the
degree of intrusion and one's expectation of privacy in
t he pedestrian context is sinmply higher or different
than in the notorist context.

QUESTION. Well, the reason that it is is
that -- that we -- we have, if not a history, at |east

sone experience with -- with notorist checkpoints, but
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there was a day when we didn't. It had to start
sonewhere, and | don't know why the same reasoning
couldn't be applied to pedestrians and start sonmewhere
there, and after a while we'd have a tradition of

st oppi ng pedestrians on the street, too.

MR CHINN: Well, the Court certainly has
recogni zed for sonme time, for 75 years perhaps since
Carroll, that notorists enjoy a dimnished expectation
of privacy.

QUESTI ON:  Yeah, but the original rationale
for that was that because the person was in a car, the
person could get away easily, and yet that rationale
has nothing to do with the rationale that -- that
you' re advancing here to justify this stop. Your --
your rationale for stopping cars is that people use
cars to distribute drugs, and ny suggestion is that in
a given area if people distribute drugs on foot, the
sane rationale that would justify what you're doing
here woul d justify pedestrian stops, and the origina
Carroll justification for an autonpbile exception
so-cal | ed doesn't have anything to do with either case.

MR, CHINN: Again, | think there are sone
di fferences, Your Honor, between the pedestrian context
and the notorist context. Certainly there is that

expectation of freedom of novenent, of liberty interest

10
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that is different between cars and pedestri ans.
Pedestrians are much | ess regulated certainly than
cars, much less used to the governnment telling them
that they have to stop. Pedestrians can stop at their
own will and proceed down the street and wi ndow shop in
a way that cars cannot certainly. Cars have to be
traveling at speeds dictated by the government in a
direction that's dictated by the governnment, cannot
change lanes unless they do it in a way that the
government has told themthey can. So --

QUESTION: | thought the rationale with the
car was a | esser expectation of privacy in a car, say,
as opposed to a honme, but if you're going to do
expectation of privacy, one can't be seen, | suppose
the street would be | owest because the car, at |east
you are sheltered by the car itself. On the street
there you are. Everybody can see you, so the rationale
that you're offering, | think, would apply at |east as
much. A high crime area, you have reason to suspect
that people are going to get away so that the police
are there to check them and is there a distinction
based on the expectation of privacy? | don't see it,
but perhaps you can explain it to ne.

MR CHINN: | think in this case the

expectation is a freedom of novement because here no

11
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searches are undertaken wi thout probable cause, so
really what we're tal king about in this case and al
respondents have ever chall enged about this case is the
initial stop of the car. So the point is nerely that
because people in cars, notorists are used to being
stopped, even at the behest of the government for any
nunber of different reasons. |It's that expectation
t hat makes these checkpoints in this case the sane as
t he checkpoints that the Court has upheld in Martinez
Fuerte and Sitz reasonabl e under the circunstances.
That's sinply different than the pedestrian context.
QUESTION:  |'ve never heard the concept of
expectation of privacy which has been applied to -- to
searches applied to seizures, which is what you' re now
saying. You're saying there's no reasonable

expectati on of not being seized, right?

MR CHINN. | think that's right, Your
Honor .

QUESTI ON: Do you know of any of our cases
that ever applied that reasoning to seizures? | nean,
after all, you have to stop for a traffic light. You

have to stop for, you know, bridges that are up and al
sorts of things, so you say, you expect to be stopped
or seized by government order frequently while you're

in a car, and therefore you have no right not to be.

12
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MR CHINN:. | think it's inherently part of
the Brown bal ancing test, as this Court applied it in
Sitz, for exanple, it neasures in the third el enment of
the Brown test the degree of intrusion on notorists.

QUESTI ON:  Yeah, but it doesn't say anything
about expectation of being stopped. | mean, this is
just a novel, a novel approach to ne, to use the
expectation rationale with respect to seizures as
opposed to searches.

MR CHINN. | think the point remains that
cars are stopped in any nunber of different contexts,
even at the government's direction, and so it's
reasonabl e for the Court to conclude that that is a --
presents a | esser degree of intrusion than the
pedestrian context.

QUESTION: Well, even so, it's sonmewhat
circular. | nmean, if we say there is no expectation
then there is going to be no expectation

QUESTI ON:  You're using the expectation.
You're using the expectation. |It's just -- it's much
nore -- it's reasonable to stop cars very often, very
often for checks, you know, all the things that people
have said in prior cases. But the difficulty with your
case is it doesn't seemany nore reasonable to stop a

car just to look for evidence of a crine in genera

13
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than it does to stop a pedestrian to |ook for evidence
of a crinme in general. And what you haven't done, at

| east | haven't heard you do, is to say why there's
somet hi ng special about this that would really justify
stopping the car any nore than it would justify
stopping a pedestrian. So what is it?

MR CHINN. It is reasonable to stop a car
because of, again, the connection between the activity
that's sought to be regul ated here and the roadway.

QUESTION:  So that's when we go back to
Justice G nsburg who made the point very well, |ook,
peopl e soneti nes rob banks on foot. Bank robbers
perhaps are poor, they can't afford cars. They wal k
around. And that happens a certain nunber of tinmes.

So do we stop all the pedestrians? | nean, you heard
her question.

My problemis, | can't find anything specia
about being in a car in respect to a general search
wi t hout suspicion that there's any special crime but
just a general effort to stop crine, and | haven't
heard you present one.

MR, CHINN. Again, we think that the Court
could l ook to the substantial connection between drugs
and their trafficking and possession on the roadways.

If the Court is not convinced that that presents a

14
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significantly different context than the pedestrian

situation, then of course you could apply Brown in that

cont ext .

QUESTI ON: What was the reasoning of the
Court in Martinez-Fuerte? There you had a -- a -- a --
a-- astopwith -- without a search, and unless there

was probabl e cause.

MR CHINN: Yes, the Court found on bal ance
t he degree of intrusion was not -- did not outweigh the
government's interests in that case, and that since
Martinez Fuerte, like the case here, is a smuggling
case. There the fear was that persons or notorists
were smuggling illegal aliens in their cars, and the
Court thought it sufficient that a program of the
neutral seizures at a checkpoint guarded agai nst
arbitrariness and did not outweigh the intrusion caused
by --

QUESTION: M. Chinn, wasn't there the
factor, the locational factor there that the stop,
al t hough distant fromthe border, was on the main --
the road, the highway that you would take if you were
going fromthe Mexican border into the interior because
that's where all the traffic flowed. But here you
don't have that. It could be any -- anypl ace.

MR CHINN. Let me say a few things about

15
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that if | can, Your Honor. First, that was not part of
the Court's decision in Martinez Fuerte. These were
stops of persons that there was no reasonabl e suspicion
to believe had just crossed the border

QUESTION: But it was a fact in the case.
There wasn't any question it was a main hi ghway that
peopl e used, traveling from Mexico.

MR CHINN: Yes, it was a factor in the
case, Your Honor, but it didn't appear critical to the
Court's holding, nor did the United States argue that
that case is sufficiently different fromour case.

QUESTION:  So you think you could stop --
police can stop cars anywhere in the United States just
to l ook for smuggled inmgrants? Just stop the car and
say, you know, can | see your papers, please? That's
sort of scary.

MR CHINN. [If a particular governnent
program was not successful, certainly, that is one
check against that sort of checkpoint as well. The
second el enent of the Brown bal ancing test requires
essentially that the programs serve the governnent al
interests at stake, and so a programthat didn't do
very well certainly wouldn't survive this Court's
Fourth Amendnment scrutiny.

QUESTI ON: What seens to be your argunent,

16
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the strength of your case depends on the success, your
success rate. |In other words, you prove it was
reasonabl e by what you find rather than by what you
knew before you started.

MR CHINN: | think it's -- 1 think it's
both, Your Honor. W clearly have articulated in this
case a substantial interest in interdicting drugs.
Respondents haven't really challenged that as an
i mportant interest, and it's an interest that this
Court has uphel d on nany occasi ons.

QUESTION: If | read your brief, it's
i nportant to your case that 5 percent of the people in
I ndi anapol i s apparently don't have their driver's
license with them and anot her 5 percent have sone
marijuana in the car. |If there was only 1 percent,

your case woul d be much weaker.

MR CHINN:. It would be weaker, Your Honor

QUESTI ON:  Yeah.

MR. CHINN:  Although probably --

QUESTION:  But you didn't know that unti
you conduct ed the searches.

MR CHINN: Well, we knew that we had a

probl em

QUESTION:  Sort of like -- sort of like you

found sonething there, ergo, it was reasonable to | ook

17
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for it.

MR CHINN. Well, we certainly knew we had a

problem and our program actually proved that we were
correct.

QUESTI ON:  The case that everybody begins
with in autonobile searches is Carroll, the prohibition
case, and the Chief Justice in that case witing it
said it would be intolerable and unreasonable if a
prohi biti on agent were authorized to stop every
aut onobil e on the chance of finding |iquor and thus
subj ect all persons lawfully using the highway to the
i nconveni ence and indignity of such a search. That's
this case, isn't it?

MR CHINN: It's not for a couple reasons.
First, that case was for that quote, and that case was
tal ki ng about searches, and of course we don't search
anyone here. W engage in a pattern of brief roadway
sei zures. And secondly, this Court's decisions in
Martinez Fuerte and Sitz and its suggestion in Del anare
versus Prouse shows there are any nunber of things that
a court -- that a government can -- interests that can
be served by a checkpoi nt program

M. Chief Justice, I'll reserve nmy renmining
time. Thank you.

QUESTION:  Very well, M. Chinn

18
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Ms. MIlett, we'll hear fromyou.

ORAL ARGUMENT OF PATRICIA M LLETT

ON BEHALF OF THE PETI TI ONERS

M5. MLLETT: M. Chief Justice, and may it

pl ease the Court:

Qur position is first the petitioner's

checkpoints, including their drug detecti on conponent,

are constitutional under this Court's decisions in

Marti nez-Fuerte, which upheld a checkpoint designed to

i ntercept alien smuggling, an

sobriety check-in -- checkpo

d Sitz,

nt.

whi ch upheld a

Second, petitioner's checkpoints are also

constitutional because they advance the governnent's

legitimate interests in assuring that only properly

| i censed and sober drivers --

QUESTION: On yo

ur first

poi nt about

Martinez, how would you respond to Justice Scalia's

qguestion? Wuld that checkpo

I ndi anapol i s?

i nt have been legal in

MS. MLLETT: As a constitutional matter,

yes. As a statutory natter,

no. The Border Patrol --

QUESTION: As a constitutional matter.

MS. M LLETT: --
go beyond a hundred mles.

As a constitutiona

does not

matter,

have authority to

if the governnent,

19
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Border Patrol was able to show that, for exanple, in
I ndi anapolis or Kansas or between -- sonewhere in
Col orado there was a thoroughfare that had a strong
nexus to alien smuggling, for exanple, seasonal workers
novi ng back and forth, then it would be.

QUESTION: Wth what we now know about
I ndi anapolis, just right as of today, do you think it
woul d be | egal to have the Martinez-Fuerte's checkpoi nt
i n I ndianapolis today?

M5. M LLETT: | think we would have to show
an alien smuggling nexus to the roadways on which we
est abl i shed our checkpoints.

QUESTION: Well, then did they have to show
t hem before they conducted these checkpoints here, did
the city have to show that 5 percent of the people were
driving without licenses or did they find that out

after they did it?

MS. MLLETT: | think they have to
establish -- they have to have a reasonable basis for
believing that there will be a problem CObviously, we

have that with the alien checkpoints that the Border
Patrol operates, and here the City of Indianapolis
focused on crine statistics and was able to determ ne
that particul ar areas --

QUESTION:  The high crime statistics they

20
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got as a result of the programthey instituted.

MS. MLLETT: No, no, no, general crineg,
drug crinme statistics, which you obviously will know in
advance as a | aw enforcenment agency, just as we know
where the primary problens of alien transportation are
in the country.

QUESTION:  Let nme follow up on the

I ndi anapolis hypothetical. Wy would it have to be

alien snuggling? | nean, why couldn't you sinmply
identify an area that has a large -- you know t hat
there are a large nunber of illegal aliens in this

section of Indianapolis that is largely Hi spanic, so
you sinply set up roadblocks, and I'l|l bet you you'l
get a pretty good catch if you stop every car that
drives down the street in that section to see if there
are illegal aliens in the car.

M5. MLLETT: | think as a constitutiona
matter, if the government were able to show the
appropriate nexus and the effect that its checkpoints
again were actually effective that it would -- and the
intrusion was no nore than it was in Martinez-Fuerte,
but, yes, the Fourth Anmendnent applies the same in
I ndi anapolis as it does in Arizona.

QUESTION:  Then the sane result then would

be for pedestrian checkpoints?

21
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M5. M LLETT: No, not at all

QUESTI ON: Why not ?

MS. MLLETT: There's a bright Iine in this
Court's decisions between cars and pedestri ans.

QUESTI ON: Why shoul d there be? 1In other
words, the rationale that you' re advanci ng and that
your brother has been advanci ng doesn't seemto ne to
make any particul ar sense of that distinction

M5. M LLETT: First, it's beneficial. |
don't think there's anything about this case that puts
us cl oser to pedestrian checkpoints than
Martinez-Fuerte and Sitz, but the rationale has been --

QUESTION. Well, if -- if Martinez-Fuerte
can be applied as you have said to Justice Scalia that
it may be applied in Indianapolis or the mddle of
Nebr aska sonewhere because there is -- there is a --
a -- a general basis in the evidence prior to the
search operation, that there is a high incidence of
illegal aliens, then to begin with Judge Posner's
rati onal e has nothing, | guess, to do -- nmuch to do
with the case, and it doesn't seemto have anything --
it doesn't seemto be key to the use of autonobiles,
and therefore | don't see why, if we accept your answer
to Justice Scalia, we are not well down the road toward

pedestri an checkpoints.
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M5. M LLETT: Because cars are different
than pedestrians. Cars are highly regulated. This
Court has recognized this they are subject to a web of
regul ati on by governnent, and | think it was Justice
Breyer earlier said one has no reasonabl e expectation
wi thin the neaning of the Fourth Anendment that you
will not be briefly stopped and asked to show a
driver's license, your authority to operate the car
and under Martinez-Fuerte that you are not using the
car to snmuggle illegal aliens, we see no difference
bet ween that and snuggling drugs.

And in this case the drug conponent isn't
necessary to explain the seizure. The entire scope of
the seizure is independently justifiable. 1In fact,
nost of the tinme is expended on the driver's license
checkpoi nt s.

The only role of the drug detecti on conponent
is that they're in a justifiable stop under this
Court's precedence for driver's license checkpoint and
sobri ety checkpoint. They add a canine sniff for dogs.
That does not independently cause the seizure, although
we do think a drug checkpoint inits ow right is
constitutional, but it does --

QUESTION: Well, then, on -- excuse nme -- on

that theory could the police station drug detection
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dogs at every street crossing where the traffic lights
require pedestrians to wait until the yellow |light
cones al ong? The pedestrians are being stopped in the
normal manner in which pedestrian traffic is regul ated.
The dog is no nore intrusive than the dog is when it
goes around the car. Could the police do that and have
a good search?

MS. MLLETT: Yes. | think the police have
aright to be on street corners with their dogs or
wi t hout their dogs, and snell -- the sniff the dog
alerts to is odors enmanating from --

QUESTION: So if sonebody says to the dog,
you know, get away from ne, the police can say, no,
you've got to let the dog search you?

M5. M LLETT: No, that then | think would be
a seizure of a pedestrian if they won't -- can't get
away, but the pedestrian can walk away. It's a big
di fference.

QUESTION:  Then why isn't it a seizure of
the car for sonething other than the purposes of
checking license plates when the dog goes around the
car? Are you telling -- or maybe your answer woul d be
that the driver of the car can say to the police, get
the dog away fromthe car. And the police would have

to doit. Wuld they?
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M5. M LLETT: No, | don't think so. Because
the difference between the pedestrian exanple and this
one is that you have a legitimte basis for the seizure
i ndependent of the dog. That's the driver's license
checkpoi nt .

QUESTION:  You have a legitimte basis for
stopping the pedestrian until the light turns yell ow
The pedestrian is just as validly stopped as the car is
for the driver's license check

M5. M LLETT: That -- that -- well, | think
it's a separate question whether --

QUESTION: If the pedestrian can tell the
police to get the dog away, why can't the car owner?

M5. MLLETT: |I'mnot sure that a traffic
light, in fact, effectuates a seizure within the
meani ng of the Fourth Anendment.

QUESTION:  wel | --

MS. M LLETT: Because pedestrians can turn
around and wal k away, they can do a U-turn. [|'msorry.

QUESTION: Do we know in the facts of this
case whether the dog sniffing occurs while the license
check is going on or whether the policeman first checks
the license and then says, okay, now stay here, |I'm
done checki ng your license, but | want to wal k around

the car with a police dog?
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MS. MLLETT: My understanding is that it's
done while the driver's license check is going on. And
that's what takes the two to three to five mnutes.

Dog sniffs take a m nute, 90 seconds at the nost for a
very | arge vehicle.

QUESTI ON:  Suppose the city counci
aut hori zed this search and had a preanble and said, in
order to interdict drug distributors, we are setting up
the foll owi ng checkpoint, and then the case is just
like it is, and you have a license, they say that the
sole -- the purpose is to interdict drug smuggling.
Does that change the case at all?

M5. M LLETT: It doesn't -- we have two
rati onales. Qur position is that drug interdiction,
drug smuggling checkpoints in their own right are
constitutional, so obviously under that theory it would
not. But if the Court disagrees with that and says
that that is not a legitimate basis for having a
checkpoint, then the case would be different if they
did the stop and they did not actually effectuate the
interests that are served by a driver's license
checkpoint, they didn't ask for the licenses, and they
didn't act upon license violations.

If they, in fact, act upon |license violations

and serve that interest within the meaning of this
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Court's prior recognition of that as a legitimte
interest, then the fact that they al so serve another
legitimate interest that does not in any way change the
nature of the intrusion on the individual, does not
enhance the length or duration or intensity of the
seizure, then it would not make a difference, and then
what the government says or doesn't say in the preanble
I don't think would change the Fourth Amendnent

anal ysi s.

QUESTION: In other words, in order to do
it, the city has candidly told us it wants it to
apprehend drug distributors, it has this pretense of
st oppi ng people to check their licenses an al so
purpose, but it's using that as a gateway to get to
what it's really interested in, which is the drug
di stribution.

MS. M LLETT: You nean pretense by the fact
that they ask for licenses but don't do anything about
it? And | profess to do sonething --

QUESTION:  No, you said that they would have
to do that. M. Chinn told us -- candidly, | thought,
to his credit -- that the primary purpose of doing this
is to apprehend drug distributors. So you're saying,
yeah, but they couldn't just do that openly or overtly,

t hey need some kind of cover for it. So we do the
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i cense check

MS. MLLETT: That's not what | nmean to say.
Qur position is that a drug checkpoint in its own right
woul d be constitutional. Border patrols, the drug
smuggling, aliens --

QUESTION: So let's take -- then let's take
away that. You are saying without the |icense and
registration check this would still be okay, we just
stop peopl e because we want to have the dog go around
the car.

M5. MLLETT: |'msaying two things. W're
saying that's our first -- that's our first argunent.

Qur second argunent is if the drug interdiction purpose
is not initself a basis for the stop, then as long as
the driver's license stop or the sobriety stop is
actual ly being acconplished by the governnent, those
interests are being served, and the drug detection
conponent does not add anything to the length or
duration of the seizure, then it would still be
constitutional under both of them And that if both of
themare legitimate interests, if the Court doesn't --
as long as -- as long as one legitimate interest is
served by the checkpoints and explains the entire --
and justifies the entire scope and duration and

intensity of the seizure, the fact that the governnment
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has other interests, primary or secondary, doesn't
matter.

QUESTI ON: Thank you, Ms. MIlett.

M. Falk, we'll hear from you.

ORAL ARGUMENT OF KENNETH FALK
ON BEHALF OF THE RESPONDENT

MR, FALK: M. Chief Justice, and nay it
pl ease the Court:

This case is not Martinez-Fuerte. This case
is not Sitz. The Indianapolis roadblocks are crimna
i nvestigatory seizures of primarily innocent persons
wi t hout cause. In Martinez-Fuerte --

QUESTION: Certainly the seizures in
Martinez-Fuerte and Sitz were al so seizures of
primarily entered in. No one clains they had a 51
percent harvest there.

MR FALK: That's correct, but this Court
recogni zed, Your Honor, for instance, in Mntoya
de Hernandez that Martinez-Fuerte was one of a number
of cases reflecting the |Iong-standing concern for the
protection of the integrity of the border, which has
been characterized as a noncrimnal investigatory
concern.

QUESTION:  But in Martinez-Fuerte they

arrested these people. That's how the case cane to
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this Court.

MR FALK: Well, of course, Your Honor, but
in Canara back in 1967, violation of the housing codes
in issue there were crimmnal. In New York v. Burger
violation of the regulatory statute turned out to be
crimnal. This Court in all those cases |ooked back to
see what the programmati c purpose was, and recogni zed
that the programmtic purpose was not for crimna
i nvestigation.

If, in fact a --

QUESTION:  What did the Court say, then in
Martinez-Fuerte? What did it say the main purpose, the
progranmati c purpose, as you call it, was?

MR. FALK: Protection, integrity of the
borders, Your Honor, have been recogni zed by this Court
since | believe the 1880s in the United States v. Boyd,
that the United States has an inherent regulatory right
to ensure that people and things that enter this
country do so lawfully. That is a regulatory purpose.
Simlarly, |lower courts have recogni zed through
i nspection and checking |icenses, registrations, and
i nspection status has recogni zed a safety-rel ated
purpose for traffic stops.

QUESTI ON: And drunk dri ving.

MR, FALK: And drunk driving, Your Honor
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QUESTI ON: How about driving while inpaired
by drug use? |If that were the purpose, okay?

MR FALK: If the -- if the Gty of
I ndi anapolis could show here that there was, indeed, a
probl em of drugged driving, like there was in Sitz of
drunk driving, then of course there could be a
regul atory purpose.

QUESTI ON: How coul d the city show that
wi t hout havi ng done some investigation?

MR, FALK: Well, | think if you | ooked at
Sitz there were reans of statistics introduced there to
show what the national and |ocal problem of drunk
driving was. Sitz recognized -- |I'msorry?

QUESTI ON: Pl ease, finish your answer.

MR. FALK: Sitz recognizes that there is a
regul atory right of a state to get an inmediately
unsafe vehicle off the road. |In the sane way that a
car without brakes is inmnently unsafe to i nnocent
persons, so is a car driven by a drunk driver.

QUESTI ON:  What about a driver without a
driver's license, is that a safety concern? Do you
acknow edge that it's okay to nake the stops to see
that the person behind the wheel has a driver's
i cense?

MR, FALK: Arguably, Your Honor, but even
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t hose stops, even those noncrininal investigatory
sei zures have to be justified under Brown, there has to
be a showing there actually is --

QUESTION: That's fine. Let's assume that
that is so justified here.

MR FALK: Yes.

QUESTION:  What difference does it nmake that

in the course of that search, in the course of that
stop the police also send a dog around the car? |
nean, in the case of individualized traffic stops, we
have i nnumer abl e cases where the person who was caught
with drugs in his car after a stop for a broken
taillight and in the course of interrogating the driver
about the broken taillight, the policenman sees
sonet hi ng suspici ous, and then conducts a full search

And it is often alleged and may well be true
that the reason the policeman stopped the car with the
broken taillight was that this car | ooked suspicious
and he thought it mght have drugs in it, and we have
sinmply rejected that argunent. W' ve said we're not
going to go into the subjective notivation of the
i ndi vidual policeman. So long as he had a valid basis
for stopping the car, that's enough

MR FALK: That's correct.

QUESTI ON: Now, why shouldn't that apply in
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gross, just as it applies with respect to individua
traffic stops?

MR, FALK: Subjective intent is irrelevant
provided there is otherw se probabl e cause.

QUESTION: Right, so --

MR FALK: But there is no cause here, Your
Honor, and this Court has insisted --

QUESTION: But there is cause. You've
acknow edged that it is okay to stop to check for
driver's |icenses.

MR FALK: Well, there's not a crimna
i nvestigatory cause. And | would add, Your Honor, that
this Court has made it clear in, for instance, in
Terry, you cannot go beyond the scope of what is
al l owed by the narrow exception to the cause
requi renent of the Fourth Amendnent. M chigan v.
Cifford, sane exanple

QUESTION:  |'m assum ng they're not going
beyond what's allowed. They're only stopping to
check -- now their real purpose is to find drugs, but
they're only stopping the cars as long as it takes to
check for driver's |icenses.

MR FALK: Well, Your Honor --

QUESTION:  While they do that the dog sniffs

around the car.
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MR, FALK: Oovi ously addi ng the dog goes
beyond the scope of a license checkpoint. A dog is not
necessary to check licenses. Under the roadbl ocks --

QUESTION: The dog -- the dog is not a
search under our place.

MR, FALK: Well, arguably that's correct,
Your Honor.

QUESTION: O it's a stop. Not just
arguably. The Court has said it's correct.

MR FALK: The Court has said that a search
of unattended |l uggage is not -- by a dog, a sniff,
excuse ne, is not a search, but I'massuming it's not a
search for this purpose, Your Honor, but still it is
clearly beyond the scope. It is sonething
unnecessary --

QUESTI ON:  Beyond the scope of what?

MR. FALK: Beyond the scope of what is
allowed for the regulatory intrusion to check soneone's
i cense, Your Honor

QUESTION: | guess a policeman could walk a
dog, a sniffing dog down the street, couldn't he?
nmean, suppose he did that. There are people stopped, |
nean, so it doesn't bother anybody, but he sniffs the
dog. | thought probably that was | awf ul

MR FALK: Well, but Your Honor, this is a
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sei zure.
QUESTION: But | would Iike you to address
that particular point. |I'mconfused. M

characteri zation, not theirs. But fromwhat M. Chinn

said, | thought that this was a stop the basic purpose
of which was to |l ook for drugs; i.e., if the police had
known they weren't going to get -- be able to | ook for

drugs, there would have been no stop

From what the Solicitor General said, |
t hought that my characterization, not hers, that this
was a different kind of stop. This was a stop to
search for drunk drivers or a stop to search for
licenses -- unlicensed drivers, and the police would
have done it if drugs had had nothing to do with it,
and their having done this is |ike sonebody stopping at
ared light, and people walk a dog around.

Wel |, there seenms to be quite different
consi derations. So what is this case?

MR. FALK: This is not like stopping at a
red light. This is being pulled over by a sign saying,
war ni ng, drug interdiction checkpoint ahead.

QUESTION: But that isn't nmy point. M
point is, have the police set this up to |look for drugs
and in the absence of their ability to do that, they

woul dn't have set it up, wouldn't have stopped peopl e?
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O is it a search that the police set up to | ook for no
Iicenses and al cohol? And if you had told themyou
can't |look for drugs, they would have done it anyway?

MR FALK: This is a search to | ook for
drugs, Your Honor. No matter how quickly one shows a
valid license or registration, one cannot |eave the
checkpoint until the dog sniffs the car

QUESTI ON: Now, when you say it's a search
to l ook for drugs, and the Solicitor Ceneral says it
isn"t, it's a search for -- howam!| going to find out
who is right?

MR. FALK: The City of Indianapolis concedes
that the primary purpose of this search, excuse ne, of
this seizure is to |l ook for drugs.

QUESTI ON:  Where did they concede that?

MR. FALK: They have conceded that, |
believe, in their briefs. They conceded that today
before this Court.

QUESTI ON:  And does primary purpose nean in

t he absence of their ability to do that, they wouldn't

have done it; i.e., it was a necessary condition for
the stop?

MR FALK: |I'msorry, Your Honor, | cannot
answer that. Al | can answer is that everything that

an individual is told when they are stopped, they are
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told, you are now at a drug roadbl ock. They are told,
this is a drug interdiction checkpoint com ng ahead
with canines to check for drugs. You cannot --

QUESTION: Did the courts below find there
were these other purposes in addition?

MR FALK: The trial court found that from
the fact that the |licenses were checked, that there's a
secondary purpose to look for |licenses. The Seventh
Crcuit, Judge Posner found that the primary, not sole
purpose was to | ook for evidence of drugs, and in fact
as |'ve indicated, everyone is told when they're
pulling up there is no pretense, there is no one saying
this is a license roadbl ock, you are at a drug
checkpoint. And even if as | indicated this was a
checking of licenses, there is no valid reason to go
beyond that and introduce the drug-detecting dog unless
you are now converting this seizure which arguably
m ght be a regulatory seizure into one for purposes of
crimnal investigation.

QUESTION: Wiy can't the city or the state
have a multi purpose stop?

MR, FALK: Arguably they could. They don't
in this case, but arguably they could. But you stil
have to | ook --

QUESTION: | thought counsel here said that
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there were three purposes for the thing.

MR. FALK: The city has never attenpted,
never attenpted below to justify even under Brown
having a license checkpoint. There never was a show ng
that there was a public need for this. There was never
a showi ng that the means used were not overly
intrusive, and in fact advanced that effort.

QUESTI ON:  What service -- at what point do
you think the city would have to make that show ng?

MR, FALK: | think at some |evel they would
have to show that they believe this is a problemin
I ndi anapolis and this is --

QUESTION:  You nean the city council would
have to pass a resolution?

MR. FALK:  No, | nean in the course of
justifying their search to the Court.

QUESTION:  Justifying it at what point? |
nmean, when it's brought to court, as it was here?

MR, FALK: Yes.

QUESTI ON:  But you're not saying they would
have to justify it beforehand?

MR, FALK: No.

QUESTION: It seens to nme in court, the
| ower court, the District Court they found that there

wer e additional purposes.
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MR. FALK: The |l ower court found only that
Iicenses and registrations were taken, and fromthat
she surm sed this secondary purpose.

QUESTI ON: Surm sed?

MR FALK: Well, there is no other evidence,
Your Honor.

QUESTION: But if that was satisfactory for
the District Court, are you saying it's clearly
erroneous to have found that?

MR FALK: No, Your Honor. | think it's
clear fromthe way the roadblock is set up that
licenses and registration are taken to hold the people
there so that the dog can sniff the car

QUESTI ON:  Take an easy case in which there
is sinply a history in Indianapolis or any other
jurisdiction of license roadbl ock checks, and after 25
years of doing this, suddenly one day a drug sniffing
dog appears at the license check. Wuld you find
anyt hing constitutionally suspect in the use of the dog
t here?

MR FALK: Yes, Your Honor, that woul d be
unconstitutional because you have now gone beyond the
scope of what is arguably a valid, noncrimna
i nvestigatory seizure under Brown. Arguably --

QUESTION:  Well, but let's -- you're tal king
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about seizure. Let's assume that the dog sinply
sniffs, if it sniffs at all, during the time in which
it takes to ook at the license so that there is no --
there is no greater inmposition upon the driver by the
use of the dog. Wuld that raise a constitutiona
suspi ci on?

MR FALK: Yes, Your Honor. This Court has
never said you can take a noncrimnal investigatory
seizure and increnentally add things to it and still be
constitutional. The opposite is true.

Let's go back to Opperman, inventory case.
You can have one officer searching a car and anot her
of ficer searching the exact sane car, | mean anot her
car in the exact same way, two different searches
exactly the same. One can be constitutional because
t he programmatic purpose is not criminal investigation
an inventory search. The other could be
unconstitutional if the officer is |ooking for evidence
of a crinme.

QUESTION: But in the exanple that | gave
you, the assunption that | was making or inplying by
the hypo was that the |icense check renained, in fact,
a bona fide license check. It had been so before dogs
arrived, it continued to be so after the dog arrived.

If you make that assunption, that in fact there is a
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bona fide |icense check being made for the ostensible
purpose, that of checking Iicenses, does the addition
of the dog raise a constitutional suspicion?

MR FALK: Yes, it does, and for the reason
| indicated.

QUESTION: Does it raise it for any other
reason than it raises a question as to whether they are
still really looking for |icenses?

MR, FALK: Your Honor --

QUESTION: | can understand -- | guess | can
under stand your argunent. You say, hey, |ook, when the
dog appears, we all know that they are no | onger
interested in licenses, they are interested in
somet hing el se. They are doing just what they are
doi ng here. That argunent | can understand. But if
you assune, if it were proved, if it were found as a
fact by a reviewing court that the Iicense check was
still a bona fide purpose, that's where | have trouble
wi th your position.

MR, FALK: Your Honor, we're not asking this
Court or any court to go inside the head of people to
see what their real purpose is. Wen you add the dog,
there is only one purpose. A dog cannot check |icenses
or registrations.

QUESTION: But the reality of police work is
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that the police enforce all of the |aws. Suppose there
were a driver's |icense checkpoint as stipul ated by
Justice -- hypothesized by Justice Souter, and the
police said now we want to add the people, the officers
manni ng this |icense checkpoint who are experts in drug
detection. Wuld there be something constitutionally
suspi ci ous about that?

MR. FALK: No, provided they use that
expertise in a way that does not require dogs or
equi pnment or anything that is beyond the scope --

QUESTION:  No, but they're trained
especially to |l ook at people's eyes and to snell and to
| ook at the kinds of containers they can see in plain
view, this is to normal police work.

MR FALK: Sure. O course. And that's
anal ogous to doing an inventory inspection of a car and
seei ng evidence of a crinme in plain view

QUESTION: So then if that's permssible,
what's not permi ssible about adding the dog? Because
the dog's nore efficient?

MR. FALK: Because -- but you've added the
dog. You've added sonething which is beyond the scope.
It's not in plain view. You' ve added sonething
conpletely different and --

QUESTION: O ficers with really sharp noses
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woul d be okay?

(Laughter.)

QUESTI ON: How about bringing a witness,
just bringing a witness to | ook at somebody stopped at
a stoplight? | mean, people do things like this al
the tine. You stop them for one purpose, but what the
pol i ceman does doesn't hurt themin any way what soever.
It's just a way of getting a witness or sonebody to --
you're pursuing this line of | guess assuming that this
was a stop that was done for a legitinate other
purpose, and |I'm having trouble follow ng that
assunpti on.

MR, FALK: Your Honor, we are arguing this
because we -- the question has been asked, what if
there was a legitimte secondary purpose. W have
contended all along in both the |lower courts and our
briefs that --

QUESTI ON:  What does secondary nean? To ne
secondary meant that they never would have done this
thing if it weren't for the primary purpose. That's
what | thought it was and now |'ma little mxed up
about it.

MR, FALK: Your Honor, | cannot tell you
what the city woul d and woul d not have done but for the

drug search sei zing.
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QUESTION: Do they have any other places in
the city where they stop people for checking for
l'i censes?

MR FALK: Not that |I'm aware of, Your
Honor .

QUESTION: Do they have any other places in
the city in the same way where they stop people for
drunk driving with these sanme kinds of checks?

MR FALK: Not that |I'm aware of, Your
Honor .

QUESTION: M. Falk, | don't understand why
it makes any difference whether the city woul d have
done this otherwi se. Wy does it nmake any difference
in this case? It surely makes no difference when a
def endant who has been convicted of a drug offense
cones in and says, the policeman who stopped ny car,
oh, yes, he stopped it because of a defective brake
light, but that's not really what he was after. And we
don't inquire as to whether that's really what he was
after, and | frankly personally believe that very often
that isn't what he was really after, that he stopped
thi s suspicious | ooking car which happened to have a
defective brake light.

Now, we just don't listen to that argument.

We don't care what the prinmary subjective purpose was.
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Why should we care here so I ong as they have authority
to stop for the driver's licenses and one of the
purposes of the stop is driver's |licenses, what

di fference does it make that they have another notive?

MR, FALK: Programmatic purpose has al ways
been extrenely inportant in searches or seizures which
are designed for things other than crimna
i nvestigation.

QUESTION: M. Falk, | want to get into this
sane area with you because as | read Sitz and
Martinez-Fuerte, this Court didn't |ook at purpose at
all. W have spent nobst of the norning here talking
about purpose, what was the purpose. That wasn't the
anal ysis. The Court just went to bal ancing. What does
t he governnent need and how cl osely does the checkpoi nt
serve that need? And we totally obviated the need to
| ook for purpose, so |I'mnot sure that these
di scussi ons have hel ped the anal ysis that much.

MR. FALK: The problem Your Honor, is if we
| ose the purpose inquiry procedures which are not
i nherently regulatory like Martinez-Fuerte, which are
not inmedi ately concerning safety, like Sitz, then we
are going to end up with pedestrian roadbl ocks
because --

QUESTION:  You have no bright line. | read
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over Martinez-Fuerte twice in the last, and | sinply
don't find any statenent in there that the seizure was
primarily regulatory. Can you refer nme to | anguage in
the case that says that? They ended up arresting the
peopl e.

MR. FALK: That's correct, Your Honor. And
as | said, they arrested people in Burger and arguably
coul d have arrested in Camara.

QUESTI ON:  But where does it say in
Martinez-Fuerte that the seizure is primarily
regul atory?

MR FALK: Martinez-Fuerte does tal k about
the imm gration problens, and other cases | cited this
Court back --

QUESTION: | asked you about
Marti nez- Fuerte.

MR. FALK: No, there is nothing in
Marti nez-Fuerte, Your Honor, that specifically says
it's regulatory.

QUESTION:  That says it's regul atory?

MR. FALK: That's correct.

QUESTION: But you're trying to reconcile
that decision as a piece of a tapestry with the ones
that had to do, for exanple, with the fire

i nvestigation when this Court did nake sonething of a
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purpose line. They said if you want to find out how
this fire got started, that's regulatory and it's okay.

MR. FALK: That's correct. That's correct.

QUESTION: But if you're trying to find the
arsonist, it's not okay.

MR, FALK: O course. And in Opperman this
Court found it extrenely inportant that the seizures
there and the searches were pursuant to a noncrinna
i nventory purpose.

QUESTION: But | want to go back to the
rationale that | think you started to add up right
there for the reason for the purpose inquiry. [If |
under st ood what you were saying is, | think you were
inmplying that in cases |like Martinez-Fuerte and the
regul ar driver's checks, the question of purpose was
not in the case; that where purpose has come into the
case, as Justice G nshurg suggested, we have -- we have
said that in fact purpose is a crucial inquiry. And
under stood you to be starting to say that if you don't
make it a crucial inquiry, your categories sinply
collapse and there is no way, in effect, to stop, as
you said in your -- there is no way to stop short of
pedestrian search. Can you el aborate on that?

MR, FALK: Well, if the category coll apses

in multiple dinmensions, the first collapse, as this
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Court noted in questionings of M. Chinn is what about
things that are serious concerns to the city other than
drugs? So we will have an expansion to what ot her
probl ems, peopl e not paying parking tickets, people not
payi ng child support, other things of stopping
motorists. It also collapses, however, as far as who
can be seized. |If the argunment is that sonehow getting
into your car is a surrender of your privacy interests,
t hat same argunent, as you noted, applies to a
pedestrian in a high crinme neighborhood. Wy not stop
t hat person? That person has by going out in public
surrendered a significant anpbunt of privacy, arguably
nore than | surrender when | drive down the street in
ny car.

Utimately what the city is arguing, |
believe, is that if we subject everyone to the sane
degree of intrusion pursuant to this plan, that that
sonehow makes everything constitutional, but this Court
has never viewed the Fourth Armendnment as somehow bei ng
sonet hing that allows everyone to be treated in an
even- handed nanner. As long as everyone's
constitutional rights are violated in the same way,
that's appropriate

QUESTI ON:  But we have recogni zed specia

needs as an exception to the individualized suspicion
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and we' ve recogni zed those special needs in the

aut onobile context. And it is certainly arguable,
guess, that because the state licen -- or the --
because the state |icenses the driver and because notor
vehicl es are deadly weapons potentially that the state
has a special need of assuring that the people who are
driving are |licensed and are not inpaired by drugs or
al cohol. And maybe there's a special need there that
can be net by occasional checkpoints. |s that

unr easonabl e?

QUESTION: And if | may add, this is exactly

what the Court said, this is what Justice O Connor's
point is. This is exactly what the Court said in Sitz.
We don't need Martinez-Fuerte, not because there is a
di fference between a regulatory stop and a stop for
pr obabl e cause, but because it's a car involved.
That's the way | read Sitz.

MR FALK: It's an unsafe car involved, as
Justice O Connor noted. It's an imediately unsafe car
that is going to cause i mm nent harmto innocent
persons because it is a deadly weapon when driven by
soneone who is drunk or drugged.

QUESTION: That doesn't translate to
pedestrians at all. W are dealing with |icensing

sonebody to use this potentially Iethal vehicle.
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MR FALK: But it doesn't -- that's correct,
but it doesn't translate to searching the trunks of
cars to search for drug snugglers, it doesn't translate
to that at all. It translates to checking to see if
soneone is drunk or soneone is inpaired.

QUESTION: Right. Then it boils down to
whet her there is any increase in intrusion by having
the dog sniff.

MR FALK: There is an increase in intrusion
when the state turns a crimnal investigatory eye on
presunmably i nnocent persons, yes.

QUESTION: | know you say yes, but until |
heard the Solicitor General, frankly, | thought that
just like the first of the cases you' re tal king about
was an inmgration case and the second case was a drunk
search. This was a drug search

MR FALK: Yes.

QUESTION:  The | ower courts have treated it
this way.

MR FALK: Yes.

QUESTI ON: I ndi anapolis had said any ot her
pur pose was secondary.

MR FALK: Yes.

QUESTI ON: Now suddenly since the Solicitor

General argued, | think there is a new premni se reaching
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in-- reaching in. This is not a drug search case.
This is a drunk search plus a dog. Now, that's quite a
di fferent thing.

MR. FALK: That's correct.

QUESTION:  And because of that issue, |
think it's inmportant to get clear on what it is, and if
we're treating it as a drug case, it's one thing.

Drunk case plus a dog, it's another. So in your |ast
answer, you accepted the characterization. The second
characterization. And | want to be sure what you think
about that and why | take it you think it should be the
first characterization, not the second.

MR, FALK: This is nost definitely a drug
case. The city has always indicated its primary
purpose is to interdict drugs, not to find drugged
drivers. The city has always said that's not the
purpose. The purpose is, as the city conceded this
norning, to stop bad guys carrying drugs, fromcarrying
them t hrough the streets of I|ndianapolis, and that is
why it's no different than a pedestrian search, because
there are bad guys carrying drugs who are wal ki ng
t hrough the streets of |ndianapolis.

QUESTION:  So what is wong about the city
sayi ng, |look, we have a right to stop people, to | ook

at their licenses? Police forces do this all the tine
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in Fairfax County. They stop to nake sure you paid
your vehicle tax. Wy don't we do that, and in the
course of doing it have a dog sniff around the car? In
fact, their primary purpose may be to have the dog

sni ff around the car, but they are conducting a stop
that is a perfectly legitimte stop, and we don't | ook

i nto purpose.

MR. FALK: And, again, assuning that was the

case here, which | do not believe it is, because
think we are dealing with a primarily if not sole drug
i ssue, but even assuming that sort of mxed notive

whi ch you' re hypothesizing --

QUESTION: No, I'mnot -- I'mnot assuning a

m xed nmotive. |'m hypothesizing that they wanted to
get people carrying drugs, and the nmeans of doing it,
they said we have a perfect right to stop cars in order
to look at licenses, and why don't we do that, and
while the cars are stopped, send a dog around the car
VWhat's wong with that?
MR FALK: Then what we have is a crimna
i nvestigatory seizure done w thout any individual --
QUESTION: No, it isn't a crimna
i nvestigatory seizure. |It's a seizure to |look at their
i censes.

MR FALK: No, it's not. It's a seizure.
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VWhen you have a dog there, it's a seizure to | ook for
drug activity.

QUESTION:  No, but this cones back to your
pur pose argument. You're basically saying that Justice
Scalia's prem se cannot be accepted in those
ci rcumst ances.

MR FALK: That's correct.

QUESTI ON:  And you're saying that because
purpose is crucial, we characterize it this way as the
drug search.

MR FALK: There has been --

QUESTI ON:  But the tough question, and
think this is consistent with his question, what if we
assune, it is found as a fact by the review ng court
that the license check or the registration check is, in
fact, a genuine, bona fide purchase -- purpose, and
they sinply add the dog? They're saying, |ook, if
we're stopping themfor this |egitinmte purpose anyway,
why not check for this, too? Wy not let the dog go
around?

MR FALK: Because - -

QUESTI ON: Why does the dog taint the search

in that case?

MR. FALK: Because then you're going back to

having a sei zure which is for crimnal purposes which
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i s beyond the scope of what m ght otherw se be all owed
in a noncrimnal investigation

QUESTION:  And is the reason of the beyond
the scope criterion essentially a slippery slope
reason? Are you, in effect, saying that ny prenise is
really an unsupportable premnmi se? Because if you accept
that prem se, everybody's going to wink and say, we're

just checking for |icenses, and we happen to have this

dog here, and -- and that the -- that the premise, in
fact, will never -- or will -- the threat that the
premise will not be true, that it will not be a bona

fide purpose is just too great, and that's why you
don't let the dog --

MR, FALK: Yes, although |I think in defense
of Indianapolis, they're not w nking. They' re com ng
out --

QUESTION: On, | realize that. I'm
pursuing -- I'mjust pursuing the limts of your

argunent as Justice Scalia --

MR. FALK: |If you break the distinction down

bet ween crimnal investigatory purpose and a
noncri m nal investigatory purpose --

QUESTI ON: Woul d you say stopping for
driver's license, a man who doesn't have a driver's

license is not a crimnal investigatory purpose?
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MR. FALK: | believe, Your Honor, that
that's been deened to be regul atory because --

QUESTI ON:  Deened by whon?

MR FALK: Well, | think in [ower courts,
approachi ng the problem have deened that to be -- the
desire is to renpve i medi ately unsafe people off the
roads. There's a presunption if you have no license

you' re unsafe.

QUESTION:  Well, there's also a presunption

you've conmitted a crine.

MR, FALK: Well, yes, Your Honor, but again

this Court has recognized, as | said, in Canara and
Burger and ot her cases that you can have a regul atory
purpose and a crimnal investigatory purpose.
QUESTION: Do you want us to use the
Von Raab analysis and in Sitz we said when you have
aut onobi l es you don't, you use the Martinez-Fuerte
anal ysi s.
MR. FALK: And that's why Sitz said that,
because Martinez-Fuerte, | believe, was there,
i ndicating that for that seizure which was not a
crimnal investigatory seizure, which was part of the
i nherent regulatory right of the United States to
regul ate people and things conmng into the United

States, in that you use a bal ance, but if we abandon
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t he cause requirenment when it's a pure crimna
i nvestigation, then we will have seizures which are
based on a perceived governnental need.
QUESTION:  Wuld you allow a dog in a
Marti nez-Fuerte stop?
MR. FALK: A dog searching -- if, in fact --
if, infact, this Court's case |aw all owed regul atory
sei zures at that point for purposes of contraband, yes.
QUESTION: It seens to ne that you're really
arguing that there's a difference between pretext when
it's an individual officer acting and pretext when it's
a regulatory program That's the heart of your case.
MR FALK: It is, and | don't like using the
word pretext because, again, | think the Cty of
I ndi anapolis isn't being --
QUESTION: It's a word notive instead of
pretext.
MR FALK: It's a prinary, what is the
purpose, and this Court itself in Opperman said here
the primary purpose is noncrimnal investigatory. In
Burger the primary purpose is noncrimnna
i nvestigatory, and the reason for that was because if
it was a crimnal investigatory purpose, there would
have to be specific cause.

QUESTION:  And what's the danger that you
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perceive in making the distinction between the
i ndi vidual and the programatic? Wy do you nmake that
di stinction? Wy do you say there can't be a
programmtic renf

MR. FALK: Because the danger, then, |
believe is that a sufficient government interest, the
drug crisis, will be sufficient to overcone the privacy
interests which this Court has always recogni zed as
somet hing held by individuals under the Fourth
Amendnent .

QUESTION: M. Falk, | asked Mss MIlett
earlier whether the dogs ever took |onger than the
l'i cense check, and she said no, that the Iicense check
takes three to five mnutes, and the dog's done by the
time the Iicense check -- do you agree with that?

MR FALK: The record is not clear, Your
Honor. The only thing the record indicates is that
there's an affidavit froman officer which says it's
usual ly done at the same time, but it's also clear from
the record that no one can | eave the checkpoint unti
they're sniffed by a dog. So it's clear that there are
ti mes when the | ast thing being done is being sniffed
by a dog, and that nmkes sense. |If you're just
checking licenses and registrations, it won't take five

m nutes, and given the size -- there are 30 police
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officers there. G ven the nunmber of cars, the dogs
have to do nmultiple cars, and inevitably | believe
there's going to be a wait for the dog.

But obviously, Your Honor, the risk here is
that if we break down the barrier here and allow this
seizure which is clearly for crimnal investigatory
purposes to occur w thout cause, then we will be faced
wi th ever-increasing incursions which will be bal anced
away because if the problemis deemed serious enough,
if the intrusion is deened mininal enough, we will have
sei zures of persons on streets.

QUESTI ON: Thank you, M. Falk.
M. Chinn, you have two m nutes renaining.
REBUTTAL ARGUVENT OF A. SCOTT CHI NN
ON BEHALF OF THE PETI TI ONER
MR. CHINN: Thank you, M. Chief Justice.
I'"d like to first clear up fromour perspective one of
Justice Breyer's concerns about what is the primary
pur pose or what are the purposes in this case. It's
clearly true that I|ndianapolis has wanted to primarily
enphasi ze drug detection in these checkpoints, but it's
al so clear that we had three interests being served
It's clear in the record. W were so interested, in
fact, in driver's license and registration checks being

perfornmed in this very set of checkpoints that 4.2
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percent of the notorists stopped in these checkpoints
were arrested for traffic violations.

QUESTION:  And do you ever do other simlar
traffic, any registration checks w thout the drugs?

MR CHINN: It's not clear fromthe record
whet her we do, Your Honor. | know certainly that we do
in Indianapolis sobriety checkpoints quite all the
time. |'mnot sure about driver's |icense and
regi stration checkpoints apart from sobriety or drug
checkpoints, but we're clearly interested in all three
of these interests being served.

QUESTION: How was it advertised to the
public? | forgot what those signs were. | know there
was a sign that said canine, but what was the other
sign? Wasn't it drug checkpoi nt ahead?

MR, CHINN: Yes, the signs -- the signs
di spl ay what our area of enphasis is for those
checkpoints, which is narcotics detection checkpoint
ahead so many mles, one nile, half a nile, canine in
use. Be prepared to stop. That's what the sign said.

QUESTION:  What is your -- what is your take
on whet her -- whether you have to wait after your
driver's license has been checked for the dog to
conplete sniffing? Do we know about that?

MR CHINN. Well, M. Falk is certainly
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correct, the record isn't absolutely clear on that. M
understanding is that the dogs do their work very
quickly. We're only tal king about five to ten cars in
a sequence, and the dog is |ed around each car really
in a nmtter of seconds. So it's ny understanding in
al nrost all situations the dog will be done with its
wor k.

CHI EF JUSTI CE REHNQUI ST:  Thank you al |

Thank you, M. Chinn. The case is subnitted.
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