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1 PROCEEDI NGS
2 (10:03 a.m)
3 JUSTICE STEVENS: W will now hear argunent in

4 Ronpilla agai nst Beard.

5 M. Nol as.

6 ORAL ARGUMENT OF BILLY H NOLAS

7 ON BEHALF OF THE PETI TI ONER

8 MR NCOLAS: M. Justice Stevens, and nay it

9 please the Court:

10 Prof ound nitigating evidence concerning M.

11 Ronpilla' s life history was not heard by the capita

12 sentencing jury in this case because his trial counsel did
13 not secure a single scrap of paper about his life history.
14 As to the trial prosecutor, his argunent, what
15 he elicited fromthe defense w tnesses, and what he

16 presented affirmatively sent the nessage to this jury of
17  future dangerousness.

18 Wien the jury inquired whether in Pennsylvania
19 there is parole froma life sentence, they were not given
20 the sinple, straight answer that Pennsylvania |law clearly
21 indicates, no. Instead, they were told -- instead, their
22 question was not answered.

23 Wiat | would like to do, unless the Court has
24 specific inquiries, is to make certain points about the

25 i neffectiveness i ssue and then turn to the sentence issue.
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1 As to the ineffectiveness issue, Your Honors,
2 this Court has made very clear in Wlliams v. Taylor, in
3 Wggins v. Smth, reiterating the concept established

4 originally in Strickland v. Washington, that a trial

5 defense counsel has a duty to conduct a thorough

6 investigation for mtigating evidence in a capital case.
7 JUSTI CE KENNEDY: Well, you're asking us,

8 suppose, to make a rule that you have to get paper

9 records. W've seen a nunber of capital cases, you know

10 -- as you know. This counsel seened to ne to be quite
11 articulate and -- and had a very sound theory of -- to
12 argue to the jury for mtigation. It didn't work, of

13 course. | -- 1 just don't know what constitutional rule

14  you want to ask us for, that you have to | ook at record
15 evidence?

16 MR NCLAS: W are not asking the Court to set a
17 constitutional rule that a capital defense counsel nust
18 obtain records in every capital case. W are asking this
19 Court to apply the rule articulated in Strickland v.

20 Washington itself where the Court indicated that counse
21 has a duty to nake a reasonabl e investigation

22 JUSTI CE KENNEDY: Wl I, you had three forensic
23  experts, outside experts, and they didn't seemto think
24  the papers were rel evant either

25 MR NOLAS: Yes, Your Honor. And as to the
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1 experts thenselves -- and that's actually -- the experts
2 and the famly are the core of respondent's argument

3 against M. Sinmons' claim

4 The sinplest answer is to | ook at Wggins v.

5 Smith where this Court held very clearly that the

6 retention of mental health experts sheds no |ight on the
7 reasonabl eness of counsel's life history investigation

8 That is especially appropriate in this case because in

9 this case the counsel who had contact with the experts

10 testified very clearly at the post-conviction hearing that
11 the experts were never asked -- never asked -- to devel op
12 life history mtigating evidence. And as ny friend, M.
13 Zapp, indicates in her brief at page 43, there was no

14 tactical decision in this case by counsel to not pursue
15 life history nitigating evidence.

16 JUSTICE O CONNCR Wl I, counsel -- counsel did
17 nmake use of several relatives of the defendant who

18 testified. 1 -- 1 think weren't there about four

19 relatives who testified?

20 MR NCLAS. Yes, Your Honor, including his son
21 JUSTICE O CONNOR And he talked to all of them
22 and tal ked to the defendant as well. So would a

23 reasonable person think that's enough to find out famly

24 history and -- and the concerns that you had?
25 MR NCOLAS: This Court made very clear in
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Strickland and Wllianms and in Wggins that an assessnent
of counsel's representation nust be done from counsel's
perspective at the tine. Counsel's perspective at the
time, as Ms. Dantos clearly testified at the hearing, was
that the famly were not good sources of information for
petitioner's life history. She gave three reasons for

t hat .

She sai d, nunber one, whenever life history was
pursued with them they did not want to deal with it
because they thought he was innocent.

Nunber two, whenever they were --

JUSTI CE SCALIA: That -- that seens to ne an --
an extraordinary non sequitur. | don't understand. They
didn't want to deal with it because they thought he was
innocent. | -- how does that nake any sense?

MR NOLAS: That -- that's what she testified
to, Your Honor. |'mnot --

JUSTI CE SCALIA: Wiat she testified to makes no
sense.

MR. NOLAS. She gave a second reason which was
t hat counsel, when they pursued life history mtigation,
the famly woul d respond, we hardly know him He was in
juvenile facilities as a youth, and then he was in prison
as an adult. W don't have any know edge of his life

hi story.
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1 JUSTI CE SCALI A Vll, the -- the portions of

2 hislife history that -- that are the nost appealing are

3 the portions fromhis youth, before he went into the --

4 into the juvenile institutions, and they were certainly

5 with himduring that period.

6 MR NOLAS: And third and nmost significantly,

7 Justice Scalia, she testified that they were not wlling

8 to provide life history nitigating -- facts about his life
9 history because of, quote, whatever else was going on with

10 them unquote. O as M. Charles, the other attorney, put

11 it, these were not the type of famly that woul d provide
12 i nformati on when asked.
13 Bear in mnd, both of these counsel knew what

14 the respondent's post-conviction rebuttal psychol ogi st

15 testified to, that when you' re dealing wth abuse,

16 neglect, a dysfunctional hone, people don't want to talk
17 about that. They want to withhold that.

18 JUSTICE SCALIA Let ne -- let ne take you back
19 tothe -- to the experts. You say he did not specifically
20 ask the experts to go -- to go into his chil dhood

21 problens. You know, | can imagi ne when the expert comnes
22 on the stand, the first question being asked is, now, M.
23 Expert, were you told by counsel to look into the

24  childhood probl ens? You know, as though counsel were

25 planting in the expert's mnd what the expert shoul d say.
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1 Wt woul d anyone who hires a psychol ogist or a

2 psychiatrist -- what woul d anyone expect himto | ook into
3 in-- in determning whether the personis -- is nmentally
4 injured but -- but the childhood? Do you really think

5 counsel could not have expected with total assurance that
6 these people would do that?

7 MR NCOLAS: Sure, because counsel thenselves

8 testified to that at the post-conviction hearing and the

9 experts thenselves said -- now, let ne --

10 JUSTICE G NSBURG M. Nol as?

11 MR NCOLAS. Yes, Your Honor.

12 JUSTICE G NSBURG Wasn't it the case that those

13 experts were hired not prinmarily or even secondarily for
14 mitigation purposes? They were hired in connection with
15 the possibility of a defense at the guilt stage, nunber

16 one, that he was insane at the tine he committed the

17 crime, in which case what he was when he was a child woul d
18 be irrelevant, and nunber two, that he was presently

19 inconpetent to stand trial. So they were asked

20 specifically toinquire into his present nental situation
21 and their testinony was relevant to the guilt phase of the
22 trial. So that's the instruction. Naturally they -- what
23 -- why are we engagi ng you? W're engaging you to tell us
24 do we have a basis for an insanity plea, do we have a

25 basis for an inconpetent to stand trial plea.
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1 MR NOLAS: Yes, Your Honor, and the -- the

2 respondents use the word mtigation that Ms. Dantos used

3 in her testinmony. | only ask the Court to |look at the

4 joint appendi x at page 472 where Ms. Dantos says very

5 clearly, | explained to themthe purpose for nmy contacting
6 them and the purpose was to initially see if there was

7 any issue of mental infirmty or mental insanity for the

8 guilt phase and subsequently to possibly use in nitigation

9 any nmental infirmty if it -- if the jury came back first
10  degree.
11 JUSTI CE KENNEDY: Was there any indication that

12 after the guilt phase was over and before the sentencing
13 phase began -- | take it it was just a matter of hours or
14 alnost days till the sentencing -- till the sentencing

15 phase began. Was there any contact with the psychiatrists
16 or with experts after the sentencing phase and the --

17 pardon nme -- after the guilt phase and before the

18 sentencing phase?

19 MR NCQLAS: No, Your Honor. The record is very
20 clear that the experts were asked, as Justice G nsburg

21 i ndi cated, about mental infirnity at the tinme of the

22 offense. They reported back that they could provide no
23 assistance in that regard, and then there was not further
24 contact with them They were al so asked about conpetency,

25 which is not at issue before the Court.
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1 The -- the key thing to bear in mnd is you can
2 look through Ms. Dantos' entire testinony and | ook -- you
3 could look through M. Charles' entire testinmony at the

4 hearing. Nowhere do they say we asked the experts to

5 develop life history mtigating information. This isn't
6 the case where the | awers say to the doctor, Doctor, |I'm
7 looking into this man's life history, go investigate it.
8 Tell me what there is. Tell --

9 JUSTI CE SCALI A | thought what you just quoted
10 said that they -- that they would intend it to be used in
11 the mtigating phase.

12 MR NCQLAS: Mental infirmty at the time of the
13 offense at the penalty phase, not life history mtigation,
14  not how did he do in school, was there abuse in the hone,
15 was there neglect in the hone, was their nistreatnent in
16 the --

17 JUSTI CE SCALI A Doesn't -- doesn't all that

18 bear upon nental infirmty at the tine of the offense?

19 Isn't the reason that -- that one considers these factors
20 mtigating is that they reduce the guilt at the time of
21 the offense? | -- | thought that that's the whole --

22 MR NOLAS: No, Your Honor. That is -- with all

23  due respect, that is too constricted a view of what --

24 JUSTICE SCALIA. W -- we just let himoff
25 because we're -- we're synpathetic to his present state?
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1 | thought that mtigation neans that it reduces the guilt
2 of the offense at the time that he commts it.

3 MR NOLAS: It's -- it's not let himoff, Your
4 Honor. It's a-- arequest to the jury, that was out for
5 over 12 hours, that this man receive a |ife sentence.

6 And you' ve already resolved this issue in

7 Wggins v. Smth. 1In Wggins v. Smth, counsel hired a
8 nental health expert, provided that expert 200 pages of

9 DSS records, provided a PSI, had the expert interview al
10 of M. Wggins' famly nenbers, had the expert report back
11  on, quote/unquote, mtigating evidence, and this Court

12 found that counsel had failed to provide reasonably

13 diligent effective assistance because counsel had not

14 developed life history mtigating evidence.

15 JUSTI CE SQUTER M. Nol as, you haven't

16 nentioned it, but didn't one of the three experts suggest
17 that there be a -- a followup inquiry into the -- the

18 abuse of al cohol by the defendant?

19 MR NOLAS. Dr. Gross suggested that there be a
20 followup inquiry into -- into al cohol, and that --

21 JUSTI CE SQUTER My understanding is that

22 nothing was done in response to that. |s that correct?
23 MR NCOLAS: In response to that, the reasonable

24  thing would be why did this man's parol e records indicate

25 that he should abstain fromalcohol. Let's look into his
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1 al cohol history.

2 And to back to -- to your question, Justice --
3 JUSTI CE SQUTER Wi ch -- which you' re saying
4 they did not do. | mean, just to get it --

5 MR NCLAS: They testified that what they did

6 they asked -- they asked the other experts to look into

7 it.

8 And bear in mnd, all of the experts in this

9 case had less than the expert in Wggins. Al of the

10 experts in this case had I ess than the expert in WIIians.
11  What these | awyers gave the expert is a client that they
12 thenselves said is not a reliable source of information, a
13 client who did not want to discuss his life history, a

14 client who msled counsel, a client who these | awers said
15 we can't rely on -- on this fellow.

16 JUSTICE GNSBURG M. Nolas, there were sone

17 records that the prosecution sought and used. Ws it --
18 the records that were in the very courthouse

19 MR NCQLAS: Yes, Your Honor, and that was, |

20 guess, the sinplest way to respond to Justice Kennedy's

21 original question, which is what is the duty that these

22 | awyers have. Wll, at its sinplest, in Wggins this

23 Court said counsel has a duty to conduct a thorough

24 investigation for mtigating evidence, a thorough
25 investigation into the aggravation. The trial prosecutor
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1 tells these counsel, I'mgoing to use that information in

2 that file against your client.

3 The file was maintained in the sane courthouse
4 in which this case was tried. Counsel never goes and
5 looks at that file. Wien the prosecutor brings it to the

6 penalty phase, they conplain, we've never seen this file

7 before. In that file --
8 JUSTI CE KENNEDY: Wat did the prosecution use?
9 The fact of early -- early conviction and the details of

10 the crine. Right?
11 MR NCOLAS: And the transcript that's included
12 of -- inthat trial of the prior offense victims

13 testinony.

14 But the thing is what if these | awers what --
15 what | -- | hope this Court woul d expect any | awyer to do
16 when the prosecutor says, |'mgoing to use that fol der

17 against you. You go and you open up the folder

18 JUSTI CE SQUTER  And what woul d t hey have found?
19 MR NOLAS. They woul d have found achi evenent

20 test scores in that prior conviction case file indicating

21 that M. Ronpilla had never progressed beyond the third

22 grade, indicating that he functions bel ow 96 percent of

23 the population. He lived a nomadic life. He -- and --

24 and test results indicating that he was el evated on scal es

25 for schi zophrenia, paranoia, neurosis, indicating that he
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1 grewup in a slumenvironment, and that he was an
2 alcoholic, bearing in mnd Dr. Goss' original inquiry.
3 These are also | awers who knew that M. Ronpilla had a

4 juvenile history and had a prior adult crimnal history.

5 And Pennsyl vani a | awyers know -- we've di scussed
6 thisinthe brief -- that PSI records, presentence reports
7 in Pennsylvania, and juvenile records are very specia

8 things conpared to such records in other States. In --

9 JUSTICE STEVENS: M. Nolas, are you telling us
10 that all that information would have -- was in the file

11 that described the -- the crimnal history that the

12  prosecutor used in his case?

13 MR NOLAS: Yes, Justice Stevens.

14 JUSTI CE STEVENS: And they didn't even | ook at
15 that file?

16 MR NCLAS. Yes, Justice Stevens, what | just
17 read to you.

18 Now, Pennsyl vani a | awers --

19 JUSTI CE BREYER Is this the docunent that's on

20 the lodging at page 31-34?

21 MR NQLAS: If | may have Your Honor's
22 indul gence for a nmoment. Yes, Your Honor
23 That -- because in this case, that prior

24  conviction court file contained records that were produced

25 when M. Ronpilla was evaluated for that prior conviction
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1 Cne point that | don't want to escape this

2 Court's attention is in Pennsylvania, the Pennsylvania

3  Suprene Court and Pennsyl vania -- the Pennsyl vani a

4 statutes indicate that presentence investigation reports

5 and juvenile records have to contain information relating
6 to, quote, educational history, psychol ogical history,

7 marital history, famly history, mlitary history --

8 JUSTICE SCALIA  You -- you want us to adopt a

9 constitutional rule that at |east in Pennsylvania counse

10 have to consult these -- these records --

11 MR NCQLAS: Wen --

12 JUSTICE SCALIA: -- as a constitutional matter
13 MR NOLAS: Justice Scalia, when State law tells

14  you that what you're going to find in juvenile and adult

15 records is exactly what the ABA standards say capita

16 lawyers should pursue, it's not diligent to ignore the --
17 JUSTI CE SCALIA° So your -- your answer is yes.
18 MR NOLAS. Yes --

19 JUSTI CE SCALI A~ You want a constitutional rule

20 that in Pennsylvania counsel nust ook into these records.
21 MR NCLAS. Yes, plus.

22 JUSTI CE BREYER What about a rule that says you
23 must consult the file of the case that's being used by the
24  prosecutor to produce seriously aggravating circunstance,

25 at least where that file is readily avail able, and you
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1 nust followup indications in that file that suggest a

2 significant mtigating defense?

3 MR NCQLAS: Yes, Your Honor.

4 JUSTICE BREYER Al right.

5 MR NCOLAS: And --

6 JUSTICE A NSBURG And that's nothing special to

7 Pennsyl vania if you know that the prosecutor is going to

8 use a certain file.

9 MR NCOLAS: The -- the only that's special to
10 Pennsylvania is what Pennsylvania lawtells you you're

11 going to find in those files. That makes it different

12 than, say, Ceorgia where there's no provision for having
13 that material in those files.

14 JUSTI CE SQUTER  What -- what --

15 JUSTI CE SCALI A For what purpose did the

16  prosecution use the files?

17 MR NCLAS: The prosecution told counsel |I'm

18 going to use these files as part of ny case and eventual |y
19 use themfor aggravation purposes.

20 JUSTI CE SCALIA: Use themfor -- he did use them

21 for aggravation.

22 MR NCLAS: Yes, Your Honor.
23 JUSTICE SCALIA: In -- in what respect?
24 MR NCOLAS: He put on -- he -- he had an

25 assistant district attorney take the stand and read the
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1 transcript of the victims testinmony in the prior case,

2 which was included in that folder. He also used

3 information about when M. Ronpilla incarcerated, paroled
4 et cetera that was reflected by that folder. So plainly
5 these lawers knew that that trial was going to be used

6 because the prosecutor told them

7 One other factor on -- on the duty of the

8 counsel. These counsel testified that they knew that M.
9 Ronpilla had problens in school and | eft school early.
10 The school administration building in Allentown is across
11 the street fromthe capital case courthouse. M. Zapp
12  will confirmthis. It says school adm nistration
13 building. You walk by it when you go into this
14  courthouse. They knew he had problens in school. They
15 never wal ked in there and asked sonebody, |et ne | ook at
16 the file.
17 JUSTI CE KENNEDY: | -- | don't like to either
18 direct your own argunent or the questions fromny

19 coll eagues, but the Sinmmons issue here --

20 MR NCLAS: Yes, Your Honor.
21 JUSTI CE KENNEDY: -- it seens to me is inportant
22  and --
23 MR NCQLAS: Yes, Your Honor, | will turn to
24 that. | will toturnto that with nmore sentence on the
25 ineffective i ssue, and that sentence is that the
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1 respondent's argument in this case nisstates, with all due
2 respect to -- to ny friend, Ms. Zapp -- msstates the

3 holding of Wggins. The respondent reads Wggi ns as

4 holding only that when counsel has a | ead, counsel should
5 pursue a thorough life history investigation

6 I -- I think it's pretty clear these | awers

7 here had leads, but even if they didn't, the hol ding of

8 Simmons -- the first holding of Simmons is that counse

9 has a duty to conduct a thorough life history mtigation
10 investigation and cannot rely on rudi mentary know edge

11 froma narrow set of sources. These counsel had |ess of a
12 rudimentary know edge than the counsel in Sinmons because

13 they relied upon --

14 JUSTI CE G NSBURG W ggi ns.
15 MR NOLAS: In Wggins. |'msorry, Your Honor
16 JUSTI CE A NSBURG W ggi ns
17 MR NCLAS:. Because they relied upon what they

18 thensel ves knew was a renarkably set of sources, a fanily
19 and a client who were not willing to discuss the

20 information when they knew records were avail abl e t hat

21  woul d have discussed the life history.

22 Turning to the Simmons issue, Justice Kennedy,
23 the core of the Simmons issue, the core debate before the
24  Court, is what does Justice O Connor's concurring opinion

25 in Sinmons nean. The --
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1 JUSTI CE KENNEDY: | f there had been no questions
2 fromthe jury, it seenms to me that you woul dn't have had

3 an argunment at all because the counsel was allowed -- the
4 counsel was allowed to argue this to the jury and did

5 argue it to the jury.

6 MR NOLAS: The -- the questions are very

7 significant, Your Honor. M -- ny instinct wuld be there
8 would be --

9 JUSTI CE KENNEDY: Wbul d you -- woul d you agree
10 that but for the questions fromthe jury, S nmmons was

11 conplied with? The counsel argued the point to the

12 jury --
13 MR NOLAS: The --
14 JUSTI CE KENNEDY: -- without being -- without

15 being contradi cted.

16 MR NCLAS: Justice Kennedy, the caveat is that
17 the court instructed the jury that the argunents of

18 counsel are not evidence and that the | aw would cone from
19 the court. And in that context, how much weight did they
20 give on the passing reference in Ms. Dantos' closing

21 argument? You don't have to reach that issue in this case
22  because we know what the jury was concerned about. They
23  were concerned about parole and they were concerned about
24  that because the prosecutor --

25 JUSTI CE KENNEDY: No. So now -- now we have a
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1 situation where the case, by ny suggestion in any event,

2 was properly presented to the jury, and the only question
3 is what the constitutional obligation is once the jury

4 brings in a question.

5 MR NCLAS:. The constitutional obligation under
6 Simmons itself would be to say is there sonething here or
7 in-- in the words of Justice O Connor, did the State put
8 future dangerousness in issue. And in this case --

9 JUSTICE O CONNOR Well, it didn't expressly. |
10 nean, there -- there were argunents about his behavi or

11  but the problem | think we have with the Sinmmons claim

12 here is that the Kelly case had not yet been deci ded, and
13 you now have the AEDPA situation of trying to show that
14 the State court's resolution was objectively unreasonabl e.
15 And prior to Kelly, that's a pretty tough road for you.

16 MR NCOLAS: And that nay be -- that woul d have
17 been the case, Your Honor, had the Pennsyl vani a Suprene
18 Court not adopted the very interpretation of Your Honor's
19 concurrence in Sinmmons that Kelly adopted. The

20  Pennsyl vania Supreme Court three times said S nmons neans
21 you get alife without parole instruction in Pennsylvania
22 when the State puts future dangerousness at issue. The
23 construction that the respondent gives to S mrons and t hat
24 the court of appeals bel ow gave to Simmons, specifically

25 that it only applies when the prosecutor argues that the
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1 death penalty should be inposed because of future

2 dangerousness, not only is not to be found in Justice

3 O Connor's concurrence, but it is not to be found anywhere
4 in the Pennsylvania Suprenme Court's opinion in this case.
5 JUSTI CE KENNEDY: And what's the best argunent

6 you have that future dangerousness was an issue?

7 MR NCLAS: There are several factors in that

8 regard, Your Honor. As to the argunent itself, the

9 prosecutor called M. Ronpilla a very strong individual, a
10 very violent individual. He asked the jury, isn't it

11 frightening the simlarity between his past crinme and this
12 crinme? He sent the clear signal to the --

13 JUSTI CE KENNEDY: Well, of course, that al so

14 bears on the -- on the fact of his depravity, that he was

15 just -- he just didn't learn

16 MR NOLAS: He -- he sent the --
17 JUSTI CE KENNEDY: | don't knowif that's
18 necessarily future dangerousness or -- it's equally

19 bl anewort hi ness.

20 MR NCLAS: Justice Kennedy, he sent the clear
21 signal to the jury that this is a violent, frightening
22 man, and then he tied it all together with this comrent.
23 And | think he learned a |l esson fromhis prior -- prior
24 crime, and that |esson was don't |eave any wi tnesses.

25 Don't |eave anybody behind that can testify agai nst you.
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1 Don't |leave any eyewitness.

2 JUSTI CE KENNEDY: Wl I, that goes to his

3 blameworthiness. He didn't learn anything in prison.

4 -- | suppose future dangerousness is -- in a sense is

5 always in question, but | think our precedents say it has
6 to be specifically or -- or clearly inplied.

7 MR NCOLAS: | would submt to the Court that

8 that argunent indicates to a reasonable jury future

9 dangerousness as nuch as the argunent in Sinmmons itself --
10 JUSTI CE SCALIA: Can you i nagi ne any capita

11 case, if we accept that argunent, in which future

12 dangerousness is not at issue? Because whenever you show
13 the depravity of the defendant, what a horrible crine it
14 was, you're going to be able to make the sane argunent.

15 Any jury is going to be frightened of this man and think
16 he's going to be dangerous in the future. |If that's al

17 -- if that's all that Simons nmeans, we should just say in
18 all capital cases, you assune that it's at issue.

19 MR NOLAS: And -- and --

20 JUSTI CE SCALIA: And that seens to be not what
21  we've said.

22 MR NOLAS: And, Justice Scalia, that's not,

23 however, the issue before the Court. Wat this prosecutor
24 told the jury is this man I earned a | esson that when he

25 commits his repeated crines, he shouldn't |eave any
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1 W t nesses behi nd.

2 JUSTI CE SCALIA: But -- but that --
3 MR NALAS: | --
4 JUSTICE SCALIA: -- that goes -- | -- | would

5 nmake that argument to show how -- how horrible this crine
6 was. He killed this person specifically in order to

7 prevent testinony, which makes the -- the crinme worse. |
8 don't think it necessarily goes to future dangerousness

9 any nore than any of the element -- other el enents of

10 depravity or -- or the horribl eness of the crine goes --
11 goes to future dangerousness.

12 MR NOLAS: And -- and this is in the context of
13 a prosecutor who elicited that M. Ronpilla had been

14 paroled 3 and a half nonths before the offense, that his
15 niece and nephew were scared of him that he could not

16 rehabilitate yourself. |Indeed, |I -- | urge the Court to
17 read the cross exam nation of the defense witnesses at the
18 penalty phase. It's short, it's narrow, and it focuses on
19 this guy couldn't rehabilitate hinself. This guy was just
20 paroled 3 and a half nmonths and then goes and commits this
21  brutal nurder. And this guy's niece and nephew are afraid

22 of him That's the context.

23 Al so, the prior victim--

24 JUSTICE SCALIA: And -- and you -- you expect us

25 in all future cases to read the prosecution's argument and
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1 -- and say, well, has it gone over the line fromjust his
2 depravity into he's future -- you know, he's going to be

3 dangerous in the future?

4 MR NOLAS. But --

5 JUSTICE SCALIA | think that puts too nuch of a
6 burden on -- on the Federal courts.

7 MR NCQLAS: But, Justice Scalia, it's not just

8 the depravity argunent. The argunent is he |learned a
9 lesson to |l eave no witnesses behind. And the -- the
10 sinplest answer to your question is to conpare the

11 argument in Simrons to the argunment in this case. You

12 quoted the argurment in Simmons in your Simons di ssent.

13 It was the -- this is the prosecutor in Sinmmons. The
14 defense in this case as -- the defense in this case as to
15 the sentence is a diversion. It's putting the blane on

16 society, on his father, on his grandnother, on whoever

17 else he can, spreading it out to avoid his persona

18 responsibility. But we are not concerned about how he got
19 shaped. W are concerned about what to do with hi mnow
20 that he is within our mdst. And that was the argumnent

21 that Justice O Connor and the plurality in Simrons cited
22 as bringing future dangerousness to the jury's attention

23 To put it --

24 JUSTICE ANSBURG This -- this prosecutor also
25 said, before he got intoisn't it frightening, |'mnot
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1 asking you for vengeance. So if he's not putting it on

2 for vengeance or the bad acts that he did, then what el se
3 could it be?

4 MR NCLAS:. Future dangerousness is -- is what

5 we woul d submt to the Court.

6 JUSTI CE SCALIA How about justice? | nean, is
7 that the only alternative to vengeance, is -- is future

8 dangerousness? | don't think so at all

9 MR NCLAS: Wen you tell a jury that a person
10 is aviolent recidivist who learns the I esson -- he's a

11 recidivist. He's going to commit nore crines if he's out.
12 The | esson he learns is when he commts those nore crines,

13 don't |eave anybody behi nd.

14 I -- | see that as an argunent that -- that is

15 far beyond Simons itself as to future dangerousness. In
16  future dangerousness, Justice Scalia, you -- you argued in
17 the dissent that the future dangerousness -- that what the

18 plurality and Justice O Connor construed as a future

19 dangerousness argunent could have had anot her purpose.
20 Only in a State |ike Texas where you have a pure future
21 dangerousness argunent, in every State where you have

22 other aggravators before the jury, of course you can

23 construe it for another --

24 JUSTICE A NSBURG | thought that there was no

25 problemin any State but Pennsyl vani a because now all of
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them-- when the jury wants to know does life nmean life,
t he judge says yes.

MR NCQLAS: In all of them except Pennsyl vani a,
Your Honor. |I'mnot saying it's a problem but in
response to Justice Scalia's question, only in a pure
future dangerousness State will you have a pure future
danger ousness ar gunent .

And just one final comrent on Simmons. As a
prosecutor, if I'mputting on a future dangerousness case,
| doit just like this prosecutor doit. | put on this
man's significant violent crimnal history. | tell the
jury the lessons he learned fromthat history is to be
violent and to not |eave anybody behind. And | tell the
jury that's what he's like. That's what he | earned from
his prior crimes. That's the nessage of future
dangerousness you send to the jury. That's the nessage
that this prosecutor sent, exactly how you would do it if
you were argui ng future dangerousness. You know fromthe
jury's question they got that nessage.

If I may, 1'd reserve the rest of ny tinme for
rebutt al

JUSTI CE STEVENS: Yes, you may reserve your
tinme.

MR NCLAS: Your Honor, thank you.

JUSTI CE STEVENS: Ms. Zapp
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1 CRAL ARGUMENT OF AWY ZAPP

2 ON BEHALF G- THE RESPONDENT

3 M5. ZAPP. Thank you, Justice Stevens, and may
4 it please the Court:

5 I'll address first the Simmons issue and then

6 nove on to the ineffectiveness issue, which will also be
7 addressed by the Solicitor General's office.

8 The ruling of the Pennsylvania Suprene Court in
9 this case, which denied the petitioner relief under

10 Simmons v. South Carolina, was objectively reasonabl e and
11 therefore did not provide a basis for habeas relief.

12 Si mmons coul d reasonably be understood to

13 require an instruction about parole ineligibility only in
14 situations where the prosecution had argued that the

15 defendant posed a future danger when it was asking the

16 jury to sentence himto death. Sinmons was a narrow

17 exception to the abiding practice of this Court to all ow
18 the States to nmake deci sions about what types of

19 information the sentencing jury should receive with
20 respect to the potential for early rel ease.
21 JUSTICE SQUTER Wl 1, do you -- do you take the
22 position that the -- that the argument that the prosecutor

23  nakes has got to refer explicitly to future dangerousness,

24 a kind of talisnmanic words criterion so that we'll have a
25 bright line rule and everyone will know where -- where he
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1 stands?

2 MB. ZAPP:  Well, | think Simmons could be

3 understood -- and in fact did establish a bright line rule
4 that the prosecutor had to actually argue it had to invite
5 the --

6 JUSTI CE SQUTER  No. But has -- has the

7 prosecutor got to use a phrase |ike future dangerousness

8 or a synonymfor that phrase?

9 MB. ZAPP: | think he had to use words that

10 comunicated that. |'mnot sure there's any one

11  particul ar phrase, but a prosecutor can certainly put that

12 into issue --

13 JUSTI CE SQUTER Vel | --

14 MB. ZAPP: -- using different -- different

15 words.

16 JUSTICE SQUTER -- if we -- if we don't adopt

17 that kind of explicit words criterion, do you deny that
18 the -- that the argunent that the prosecutor nade,

19 particularly the -- by -- by introducing the -- the

20 evidence of -- of the prior crine for purposes of the

21 aggravating factor and the argunment that he made about how

22 the defendant had | earned fromhis prior crime -- do you
23 -- do you deny that -- that those were in fact, not with
24 the talismanic words, but that those in fact were -- were

25 argunents that suggested future dangerousness?
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1 MB. ZAPP. | do, Your Honor. And ny -- ny

2 reason for that is when you |l ook to the argument itself,

3 those words were used in a very controlled situation

4 They -- they did not by their tone or the overall tenor of
5 the argunent or their content tell the jury to take the --

6 the defendant's future dangerousness into account.

7 JUSTICE SQUTER But | -- | don't see howthe --
8 I --1 guess ny -- ny point is | don't see how you can
9 avoidit. The -- the argunent -- | think we would all

10 agree that the argunent was this person has committed

11 repeated crimes. W' re asking you to bear that in mnd
12 for the purposes of applying one of the three aggravating
13 factors. In the course of commtting repeated crines, he
14  has learned frompast mstakes; i.e., he knows this tine
15 not to | eave any witnesses.

16 How can you divide the tendency of that

17 argument, repeated crinmes for purposes of aggravation

18 fromthe tendency of that argunment to say repeated crines
19 inthe future if he gets a chance? This is the kind of

20 guy we're dealing with. How can you draw that |ine?

21 MS. ZAPP: Well, | think this Court has said
22 that you can draw that |ine because -- and you have to
23 draw that |ine because in this situation -- because in

24 every situation, every capital situation, the evidence

25 that necessarily has to be discussed as part of sentencing
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1 can be --

2 JUSTI CE SQUTER  No, but this is -- thisis a

3 special case. This is not a general argunent to the

4 effect that this is a very bad person and we can expect

5 bad persons to be bad in the future. This is a nore

6 specific argument. This is an argument that says he's now
7 done it twice. This is the second crinme and he's getting
8 better at it as he goes al ong because now he kills the

9 witnesses. This isn't just generalized badness. This is
10 crimnal repetitiveness. It is recidivism And it seens
11 to nme that that is a much clearer argunment. It is much

12 closer to the explicit argunent that he will do it in the
13  future.

14 MB. ZAPP: | -- | don't think so in the specific
15 context of this case, Your Honor, and that's again because
16 the evidence in this situation really did not show a

17  continuing sequence of -- of conduct and only tal ked about
18 two episodes. And the fact that there was evidence in --
19 or there were remarks in this case about how the viol ence
20 had escalated did not, again, go to -- suggest and -- and
21 clearly the tone of the prosecutor did not suggest that
22 the jury should draw fromthat a conclusion that the
23 defendant woul d be dangerous.
24 JUSTI CE SQUTER  What - -

25 JUSTI CE SCALIA M. Zapp, | guess -- | guess
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1 |I'mconfused about your case. | had thought that you were
2 not arguing that Simmons requires a talismanic word or

3 even that it requires much nore than exi sted here.

4  thought what you were arguing is sinply that S mmons could
5 at that time have been interpreted that way.

6 MB. ZAPP: W are, Your Honor, and -- and --

7 JUSTI CE SCALIA: So you're not -- you're not

8 nuking the argunent.

9 MB. ZAPP. W are not naking the argunent.

10 JUSTI CE SCALI A: But you're saying the argunent
11  could have been made at -- at the time of this trial --
12 M5. ZAPP:  Yes.

13 JUSTI CE SCALIA: -- and before our |ater

14  jurisprudence.
15 M5, ZAPP. Yes, Your Honor.
16 JUSTI CE SQUTER  And why woul d that argunent

17 have been reasonabl e?

18 M5. ZAPP. Because --

19 JUSTI CE SQUTER I n other words, why -- why

20 would we -- why would it be reasonable to assunme that this
21 Court had -- had established a constitutional rule going

22 to jury instruction that rested on a kind of talismanic
23 criterion?
24 MB. ZAPP. \Well, because the concurring opinion

25 which provides the -- this precise holding, identified
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1 that specific conduct as triggering and could be
2 understood at the time to require that specific conduct to

3 trigger an instruction in these circunstances.

4 JUSTI CE SQUTER Wiat -- what specific words in
5 --in the concurring opinion gets to the talismanic point?
6 MB. ZAPP: The specific words were the -- the

7 Court's instruction that an -- about a charge on all

8 ineligibility had to be supplied, and |'mgoing to quote
9 fromthe Court's opinion where -- where the prosecution
10 argues that the defendant will pose a threat to -- to

11 society in the future

12 That -- that opinion -- and just a few lines
13 earlier it also said, again -- and |'mgoing to quote the
14  words -- if the prosecution does not argue future

15 dangerousness, the State may appropriately decide that
16 parole is not a proper issue for the jury's consideration

17 even if the only sentencing alternative to death is life

18 in prison without the possibility of parole.

19 JUSTICE SQUTER And -- and you're -- you're

20 depending on the word, in effect, argue as -- as requiring
21 -- or as -- as being a basis to say the argument has got

22 to use talisnmani c words.
23 M5. ZAPP. Not -- not that -- not that it has to
24 use talisnmanic --

25 JUSTICE SCALIA: You're saying it has to be
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1 argued.

2 MB. ZAPP. Exactly, that has to be argunment as
3 opposed to sone other formof communication --

4 JUSTICE SCALIA® Not -- not just intimated, not
5 just suggested, but the jury -- you have to argue that

6 this person --

7 MB. ZAPP. But by --

8 JUSTICE SCALIA: -- is dangerous in the future.
9 MB. ZAPP. But by contrast --

10 JUSTI CE SCALIA® That's a reasonabl e

11 interpretation of it | would think.

12 MB. ZAPP. Exactly.

13 JUSTICE SQUTER And on that interpretation, why
14 wasn't it an argunent within the neaning of -- of your

15 point, when the prosecutor here got up and said, isn't it

16 frightening, he has, in effect, |earned fromhis past

17  experience, now he knows enough to kill the wi tnesses?
18 MB. ZAPP: Well, first of all, Your Honor --
19 JUSTI CE SQUTER Wasn't that an argunent which
20 -- which goes to future dangerousness?

21 M. ZAPP: Well, first of all, Your Honor, he

22 did not make that argument. He never asked if it was

23 frightening that he had | earned fromthis. The word

24 frightening -- again, this has been used out of context by
25 ny -- ny learned colleague -- went to -- strictly went to
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1 the discussion of simlarities between the crines, not the
2 defendant. And in this situation --

3 JUSTI CE G NSBURG Ah, but what inmmediately

4 follows -- first he said it's absolutely frightening

5 twice. But there is one difference, one major difference,
6 and the difference is that he has |learned to | eave no

7 wtnesses. That is tightly connected. He says this is an
8 absolutely frightening crine, but there's sonething nore.
9 He's learned not to | eave any w tnesses.

10 MB. ZAPP. But -- but again, Justice Gnshurg

11 that goes to the idea that the defendant has ratcheted up
12 his crime, that instead of taking the opportunity to

13 reformhis life, he's gone further and that makes this

14  crinme worse and -- and nore worthy of harsher treatnent

15 froma puni shing standpoint.

16 MB. ZAPP. It is our position that in 1998 when
17 the State courts ruled, it was entirely reasonable for the
18 Suprene Court to view Sinmmons as requiring that issues of
19 future dangerousness be generated by the prosecution's
20 argunent.
21 JUSTI CE KENNEDY: | -- | know you want to get to
22 the other issue in this case, but let me ask you. You've,
23 | assune, read these cases. In -- in other States where
24 this instruction is given, is the prosecutor free to say,

25 well, sure, there's life without parole, but that can
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1 change? W don't know what the lawwill be like 3 years

2 fromnow, 5. Have there been any problens along that --

3 along those lines? Have there been any probl ens generally
4 ingiving this instruction to the jury?

5 M. ZAPP: Well, Your Honor, |'mnot sure of the
6 practice in other States, but | can tell you that in

7 Pennsylvania -- and this is a point | need to correct from
8 ny opponent's argunent. The answer to the question about
9 parole eligibility is not a sinple no. And that -- our

10 suprene court has said that. W have a statutory

11 prohibition in granting the -- granting parole to soneone
12 who's sentenced to life, but we al so have a constitutiona
13 provision that allows the sentence to be commuted to,

14 anong other things, parole or other forms of early

15 release. Qur State suprene court has said you -- in order
16 to be entirely accurate for sentencing jury, you ve got to
17  communi cate bot h of those conducts.

18 And -- and the second part that has over the

19 vyears -- and this goes to respond to your question -- has
20 caused our court some pause in why we retain the rule.
21 And that is they are very concerned. Qur courts have
22 expressed the viewthat by letting the jury know that the

23 operation of the constitutional provision which can

24 theoretically -- and, in fact, in the past often has
25 resulted in a life sentence being commuted -- it nay be
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1 skewing the jury's perception of the punishnents adversely
2 to a defendant. It's one of the reasons why they have

3 nade a decision not to introduce sentencing infornation

4 into -- early release information into the sentencing

5 process in Pennsylvania, the concern that if a jury hears
6 that there's some theoretical possibility or |learns that
7 it has been -- been actual -- there's been actual early

8 release inthe past, that it may -- may, out of an

9 exercise of caution, automatically choose a death

10 sentence.

11 JUSTI CE SCALI A And that explains why your

12 State is the only hol dout.

13 MB. ZAPP. Well, I'msorry. WlIl, that it's --
14 they -- they have serious concerns, Your Honor, that --
15 that this is sonething that is necessary to the integrity
16  of the process.

17 And there are two other concerns they' ve al so
18 nentioned too. They're -- they're concerns that -- that
19 the jury be deflected fromthe specific process that we
20 have under law which -- which is -- which is specified in
21  our law for -- for inposing a sentence and not be

22 distracted by undue specul ati on about whether or not the
23 defendant is ever going to be rel eased fromprison

24 And the second -- or excuse ne. The third point

25 that they're worried about is that a sentencing jury who,
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1 for whatever reason, becones reluctant to -- to carry out
2 its duties may see this as an opportunity to shift the

3 sentencing burden to sonebody |ike a parole board or -- or
4 other sentencing authority. And so that's why they have
5 -- they've enforced this rule because they just see it as
6 underscoring the integrity of the process.

7 JUSTI CE STEVENS: May | ask you a question about
8 the conpetence of counsel issue? e -- I'm-- I'mvery
9 synpathetic to the problens of busy |awers who have so
10 nuch to do and they're preparing for a penalty hearing.
11 But one -- one aspect of this case -- | hope you'l
12 comment -- and that is, the fact that the prosecutor had
13 told the defense they were going to use certain
14  aggravating circunstances, and the files in those --
15 relating to those circunstances were available in the
16 courthouse. And as | understand -- and you correct ne if
17 I'mwong -- counsel did not exam ne those files, and had
18 he exam ned those files, he woul d have opened the door to
19 a wealth of information. 1Isn't that a fairly serious

20 mstake by the | awyer?

21 MS. ZAPP: Not in this circunstance, Justice

22 Stevens, and -- and for this reason. The information that
23 is typically contained in those files -- and -- and again,
24 1 -- |1 want to add some additional information for the --

25 for the Court on this point. As M. Nolas says,
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1 Pennsylvania | aw does require preparation of records,

2 including certain types of information. But as -- as is

3 often the case, the -- the -- in -- in practical -- and

4 the practical realities are not necessarily all records

5 are equal. So as a matter of practice, in Pennsylvania

6 attorneys cannot necessarily -- or would not autonmatically
7 have reason to think these nmay give thema wealth of

8 information

9 But in this situation we had counsel seeking to
10 obtain that very sane information, in fact, had previously
11 discussed that sort of thing with the famly nenbers. And
12 so they at that point woul d have reasonably expected that

13 they had a fair picture of the defendant's formative

14 years --

15 JUSTI CE STEVENS: Weél |, maybe they --  assume

16 that's all true. They thought they knew everything --

17 MB. ZAPP. Right.
18 JUSTI CE STEVENS: -- they needed to know  But
19 still, if you say to me I'mgoing to put on certain

20 exhibits, A B, and C, and the defense says |I'mnot even
21 going to even take a | ook at them before you put them on
22 | find that quite unusual

23 MB. ZAPP: Well, they knew frominterview ng

24 their client what his crimnal history was, and at that --

25 this point, they had every reason to believe they
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1 possessed a fair and accurate assessnent of his

2  background, and the decision not to -- to go -- to -- to
3 take a look at this was -- was reasonabl e under the

4  circunstances. Counsel thought they al ready had that

5 information and no reason to expect there was anyt hi ng

6 else in there based on their discussions with their own

7 client.

8 JUSTI CE A NSBURG They thought they had -- it
9 was reasonabl e when they, on their own, suspected that

10 this man mght not even be conpetent at the nonent to

11 stand trial, that he -- that they mght have a -- a basis
12 for an insanity plea, that it was reasonable for themto
13 rely just on what he told themw thout |ooking at the

14 record that was in the prosecutor's hands?

15 MS. ZAPP. Ch, no, Justice G nsburg. ~ And again,
16 we're tal king about the sequence of events here. The --
17 this -- this came up relatively later on in the

18 proceedi ngs after counsel had al ready expended nuch of

19 their time gathering information in the -- the information
20 about what was going to be introduced. It -- it happens,
21 in--internms of the tine line of this case, relatively
22 late, after counsel has already tal ked to experts and

23 obtained information, talked to famly nmenbers and --
24 and --

25 JUSTI CE BREYER | understand that. You're
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1 repeating that point which -- so | nmight ask this question

2 on this very point.

3 JUSTICE SCALIA: Could -- could I find out what
4 she said cane late? | -- | didn't understand. You

5 said --

6 MB. ZAPP: The -- the --

7 JUSTICE SCALIA. -- it cane -- what cane

8 relatively late?

9 MB. ZAPP. The -- I'msorry. The -- the file
10 itself, the -- the information the file was going to be
11  used.

12 JUSTI CE SCALIA  Cane up late.
13 MB. ZAPP. Conparatively |late over the course of

14 this case. The counsel had al ready done things in that
15 respect that woul d have | ed themto conclude that there
16 would be no profit in -- in searching out additiona

17 records.

18 JUSTI CE BREYER M/ question is this, that |
19 take it on page L31 is the record that existed in this
20 horrendous rape '74 case with Jo, whatever, the wonman, the
21 bartender. And the prosecution was maki ng an enor nous
22 ampunt out of that. W' ve just heard about it. That's
23 true, isn't it? AmIl right about the case? Have | got
24 that right?

25 MS. ZAPP: This is the record that did exist.
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1 JUSTICE BREYER Yes. This is -- |'mthinking
2 of it correctly, that this is the record in the case that
3 the prosecution nade a | ot out of.

4 MB. ZAPP: | believe --

5 JUSTICE BREYER I'm-- |'mback with Justice

6 Stevens then and | wonder how it's possible a | awer

7 wouldn't look at the record in that very case if only to
8 see if the prosecutor is characterizing the situation

9 accurately. And had he done so, he woul d have seen on the
10 next page, al cohol problens. He would have seen a

11 conplete list of siblings, and he woul d have seen, four

12 pages later, a one-page list of crimnal behavior with

13 identification of crimes that took place when he was a

14 child. That's all true.

15 Now, if he had then noticed these early crinina
16 records when he was a 17-year-old and sinply gotten the
17 record in that one, he woul d have cone across the docunent
18 that is on page L44 and L45 whi ch says, anong ot her

19 things, Ronald cones fromthe notorious Ronpilla famly.
20 And then there is a list of why they are called the
21 notorious Ronpilla famly which is fairly horrendous.
22 Now, | do not understand how any person, getting
23 the first record, wouldn't have been led to the second,
24 and | do not understand how any person who read pages 44

25 and 45 of the second woul d not have thought what the
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1 siblings are telling me is wong. | better go check on a
2 few nore siblings who happen to have their nanmes and

3 addresses here right in the pieces of paper he's |ooking
4 at. And he would then have di scovered this absolutely

5 horrendous background that Judge Sloviter nentions. So

6 do not understand why that one incident, |eaving aside all
7 the other ones, but | do not understand why that one

8 failure to consult the record that is being used by the

9 prosecutor horrendously against himis not a failure.

10 MB. ZAPP. \Well, Your -- Your Honor, in response
11 to that, | wuld say this. It's clear fromthe testinony
12 of counsel in the State post-conviction proceedi ngs that
13 they had interviewed their client in great detail about
14  his prior conviction, that they were aware of what had --
15 what it had invol ved.

16 JUSTI CE KENNEDY: This sounds to ne like a

17 constitutional argunent for serendipity. You're held to

18 be negligent if you don't look at the record for -- for
19 one purpose and -- and di scover by acci dent sormet hing
20 that's there for another purpose. | -- | don't know what

21 the logic of that is.

22 JUSTI CE BREYER Do you agree with that?
23 M5. ZAPP: Well, | think there is --
24 JUSTICE BREYER No. W don't -- you agree with

25 that or not?
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1 MS. ZAPP: Well, | think there's -- there is an
2 element.

3 JUSTI CE BREYER  You either agree with Justice
4  Kennedy or not.

5 MB. ZAPP. | can agree with -- | do agree with

6 it in part.

7 JUSTI CE BREYER You do agree. Al right. Now,
8 if you --

9 MB. ZAPP. | -- | do agree that there is -- that
10 there is certainly that involved in -- in this.

11 JUSTI CE BREYER | rmean, ny question, obviously,
12 is, is not the reason that you want to exam ne the

13 crimnal record in the case that is being used

14  horrendously against your client is to find out both as to
15 what happened at the tine and al so the background that

16 would be relevant in respect to your client? For exanple,
17  al cohol abuse, which happened to be checked.

18 MB. ZAPP. But -- but, Justice Breyer, yes,

19 certainly looking at a record woul d serve those purposes.
20 But again, the information in those records was avail abl e
21 fromother sources. It was not the only source. And --
22 and the question that we have to | ook at here was did

23 counsel set out on a plan to try to get the sane

24 information, which clearly they did, and they -- they

25 sought to get it from people who ostensibly knew t hat
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1 i nformation

2 Thank you

3 JUSTI CE STEVENS: Thank you, M. Zapp

4 Ms. Lovitt.

5 CRAL ARGUMENT OF TRAC L. LOATT

6 ON BEHALF OF THE UNI TED STATES

7 AS AM CUS CUR AE, SUPPCRTI NG THE RESPONDENT

8 MB. LOVITT: Thank you, Justice Stevens, and nay

9 it please the Court:

10 Petitioner's ineffectiveness argunent seens to
11 be hinging on four things which are the court records in
12 the aggravation case, the charge to the expert, the famly
13 nenbers' |evel of cooperation, and the petitioner's |evel
14  of cooperation. But a fair reading of the record

15 denonstrates that counsel was reasonable with respect to
16 all. But | want to start with the court records because
17 that appears to be what's concerning the Court.

18 I think there's a misperception here that

19 counsel did nothing to prepare for the aggravati on case.
20 The record, fairly read, reflects that they received

21 through the discovery process the rap sheet and everything
22 they needed to know in order to challenge the -- the

23 aggravation case, and that's at JA664 and 667, is Attorney
24 Charles testifying that he received the rap sheet through

25 discovery and that the prosecutor, in order to try and
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1 induce a plea, was very, very clear about what he intended
2 to do in aggravation and what the aggravation case woul d

3  Dbe.

4 JUSTI CE BREYER But a rap sheet and so forth

5 wll not have nornmally what this person is like. You're

6 dealing with a client who has serious problens of sone

7 kind as the crines thenselves reveal. They're terrible.
8 MB. LOVITT: | -- | think --

9 JUSTICE BREYER And -- and so | -- don't you
10 think it's a reasonable -- or do you think it's a

11 reasonabl e constitutional requirenent to say that where

12 cases of prior history of the client are being used by the
13 prosecution to say what a terrible person he is -- and he
14 nmay be -- that you -- the -- the lawer in a capital case
15 at least should look at the court records in that case to
16 learn sonething about what this human being is |ike and

17 why? Because court records, but not rap sheets do contain
18 that kind of thing

19 M. LOVITT: | think there are two answers to

20 that question. First is that counsel was, in fact,

21 looking at the testinony that would be read at -- during
22 the aggravation and sentencing case to determne how to

23 challenge that, how best to chall enge that.

24 And second, the assunption of the question is

25 that the court records were sonehow superior to the
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1 sources that counsel actually |looked to. And | don't

2 think on the record of this case, that's objectively true.
3 Counsel is -- has -- has hired three i ndependent experts,

4 all of whomare specifically trained --

5 JUSTICE G NSBURG Experts that were hired

6 primarily to say what is his present nmental condition, not
7 what happened in the past.

8 M. LOVITT: No, Justice G nsburg, and I'mgl ad
9 you brought this up because 1'd like to point the Court to
10 JA1069 and 1079 which is where Dr. Cooke testifies, as

11 Justice Scalia anticipated, that he was, in fact, asked to
12 -- asked to look at the nitigation evidence, and he did

13 look at nmitigation evidence. Dr. Sadoff has the sane

14 testinony --

15 JUSTI CE G NSBURG What was the prinary reason

16 that those experts were engaged?

17 M. LOMTT: Dr. --
18 JUSTI CE G NSBURG The prinary reason.
19 M5. LOVITT: Dr. Cooke's and -- Drs. Cooke and

20 Sadoff testified that they were given an open-ended charge
21 to look at mtigation --

22 JUSTI CE A NSBURG Where -- where is this?

23 M. LOVITT: First, Dr. Cooke is at JAL1079 and
24 1069. Dr. Sadoff is at 1105 and 1122.

25 JUSTICE ANSBURG | thought it was not
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1 contested that in fact the primary reason why these

2 doctors were engaged was that the defense attorney wanted
3 toseeif there was a basis for a plea of insanity. He

4 wanted to see if there was a basis to claimthat his

5 client was inconpetent to stand trial

6 MB. LOVITT: That is -- that is definitely

7 contested with respect to Drs. Cooke and Sadoff. Wth

8 respect to Dr. Goss, who was the first expert that was

9 hired, he testified that his marching orders were fairly
10 limted, and | think that's where this idea is coning

11 across that all the experts were only charged to | ook for
12 conpetency to stand trial

13 JUSTICE SQUTER And Dr. G oss is the one who --

14  who in his report suggested a followup on al coholisml

15 think.
16 M5, LOVITT. Yes.
17 JUSTI CE SQUTER  And one way, at |east a kind of

18 a threshold step to follow up on al coholism would have

19 been to look at the -- the personal history report in the
20 file of the prior case. If they had done so, they woul d
21  have found sonething on that subject.

22 So even -- even if we forget the question of the
23 -- the scope of the expert's original brief and we |ook to
24 Dr. Goss' suggestion and we look to the failure to | ook

25 in an obvious place, i.e., the -- the personal history
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1 report and -- and the case file, which the State said it
2 was going to use, don't we have a problemw th conpetence
3 of counsel?

4 M5. LOVITT: No, because counsel |ooked --

5 followed up in an objectively reasonabl e place. Their

6 testinony was that they hired two nore experts to | ook at
7 this issue, and Dr. G oss did not conclude --

8 JUSTI CE SQUTER The -- the two ot her

9 psychiatrists or psychol ogi sts?

10 MB. LOVITT: The two -- the two other

11  psychiatrists. Because the issue wasn't al coholism

12 JUSTI CE SQUTER Wl , were they -- were they

13 hired to -- to look into al coholisn?

14 M. LOVITT: No. Dr. Goss' report says he

15 mght have a violent reaction to alcohol. And he

16 testified that was -- | was throwing that out as a theory.
17 | have no idea. | had ruled out alcoholism | had ruled

18 out blackouts. And so the question to nme was nmaybe

19 there's sonething out there about violent chem ca

20 reactions to alcohol. Counsel testified that the -- that
21 they followed up on that by hiring experts who they

22 thought could exam ne that issue, and they both concl uded
23 that there was nothing there.

24 This is not an instance where you have, you

25 know, open inquiries that counsel didn't follow up on
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1 Every court in this case has recognized --

2 JUSTI CE STEVENS: Wuld you tell ne again? |'m
3 --I'mjust afraid | mssed it before. Wat is your
4 justification for failing to look at the -- at the

5 crimnal files?

6 MB. LOVITT: That they received everything they

7 needed to chal |l enge the aggravati on case through

8 discovery. And there's alittle bit --

9 JUSTICE STEVENS: So even if they did, would it
10 -- you still think it would be prudent not even to | ook at
11 the file?

12 M5. LOVITT: They had everything they needed to
13 chall enge the aggravation --
14 JUSTI CE STEVENS: Well, they didn't have as much

15 as they would have had if they' d | ooked at the Tile.

16 M5. LOVITT: But the Sixth Arendment question --
17 JUSTI CE STEVENS: Do you agree with that?
18 MB. LOVITT: | -- | think that they had --

19 obviously, in retrospect, the court files would have been
20  hel pful, but they had nothing to signal that the court

21 files would give themnore infornation

22 JUSTI CE STEVENS: Well, | understand that. |'m
23  just -- I'mjust asking you whether, as a matter of

24 routine preparation for a contested hearing, it is not the

25 duty of counsel to take -- at least glance at the exhibits
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1 that the other side is going to offer.

2 MB. LOVITT: They did. They received them
3 through discovery. And this is -- there's sone testinony
4 during -- during the court proceedi ngs, Attorney Dantos

5 does not have the transcript with her, and she clarified
6 inthe testinmony at post-conviction --

7 JUSTI CE STEVENS: You're saying they did get

8 copies of the --

9 MB. LOVITT: Yes, yes, and that's her testinony
10 at JA506 to 508. She says, we received it in discovery
11 and | had it and I've looked it, but | didn't have it with

12 ne at that nonent.

13 JUSTICE G NSBURG What is the it? Wat is the
14 it?
15 M5. LOVITT: The it being the transcripts of the

16  proceedings that were used in the aggravati on phase.

17 JUSTICE G NSBURG But not everything that was
18 in that file.

19 M5. LOVITT: But they did not --

20 JUSTICE G NSBURG There was a | ot nore than
21 just the transcript of the proceedings in that file.

22 M. LOVITT: Exactly. Because they had

23 conducted an objectively reasonable investigation into
24 anything else that might be in that file.

25 JUSTI CE BREYER Wl 1, the serious question to
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1 nmeis -- is -- in many of these cases which we see, there
2 are horrendous child abuse histories, and child abuse is a
3 terribly difficult thing to get at and it's sonething that
4 mght not convince nost juries of anything because they're
5 all over the place. But nonethel ess, counsel shoul d have
6 to make a reasonabl e deci sion about whether to take the

7 child abuse route or to take some other route. And would
8 it cause constitutional harm that is, wuld it cause harm
9 even froma prosecutorial point of view, if you just said,
10 well, you should follow up and | ook at records of prior

11 cases being used against you to see if you get a clue

12 there?

13 M. LOVITT: Well, the testinony is clear

14  Counsel knew about the abuse denial dynamc and they did
15 followup on it by hiring three experts who were charged
16 to ferret this out. And it would do constitutional harm
17 to say, notwithstanding the fact that you did that, you

18 still have to go to records because as Strickl and

19 recogni zes, counsel, even where you have diligent, devoted
20 counsel, as here, have to make deci si ons about resource

21 and time allocation

22 JUSTI CE G NSBURG But Strickland was about a

23 strategic decision to pursue one kind of defense rather

24 than anot her

25 The Governnent's brief, | nust say, was candid
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1 and, | think, useful. I'mtalking about footnote 5 on

2 page 22 where you say the Federal public defenders in

3 Federal death penalty cases -- they get a mtigation

4 specialist and the mtigation specialist, of course, gets

5 records. Wat records? Exactly what we're tal ki ng about

6 inthis case. GCets records, birth, schools, social

7 welfare, enploynent, jail, medical, and other records.

8 And here, not one of those -- not one -- was sought.

9 M. LOVITT: But this was the current -- this is
10 the current Federal practice. | think Attorney Charles

11 testifies at length that the prevailing practice in 1988
12 in Pennsylvania was not to get records, that it was, as
13 the ABA guidelines and even the Goodpaster article

14  suggests, to first sit down with your client, have an

15 extensive conversation with your client, get a

16 relationship of trust, talk to fanily nmenbers, talk to
17 friends, get experts, and then get a game plan together
18 about what records to go to. And in this case --

19 JUSTI CE G NSBURG  About what records to go to,
20 and here they went to none.

21 MB. LOVITT: Because that objectively reasonable
22 investigation affirmatively indicated that the records
23 woul d contain not hi ng.

24 I n hindsight, we have the benefit of hindsight

25 to know that they did contain sonething, but at that point
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1 you have three experts, siblings who bracket petitioner in
2 age and were living in the same household that -- during

3 thetine that's at issue here, and you have extended

4 famly nmenbers, including an ex-wife, who aren't subject

5 to an abuse denial dynanmic, and they're all saying the

6 same thing. There's no abuse. There's no al cohol problem
7 with either himor the fanmily. And the experts are

8 telling you he's not nmentally retarded. And you have

9 experts who are specifically charged to | ook at the

10 nmitigation case and they're not finding anyt hing.

11 JUSTI CE STEVENS: Thank you, Ms. Lovitt.

12 M. Nol as, you have about 4 mnutes left.

13 REBUTTAL ARGUMENT COF BILLY H NOLAS

14 ON BEHALF G- THE PETI TI ONER

15 MR NOLAS: Yes, Your Honors. Thank you very
16  nuch.

17 Justice Kennedy, you asked a question about

18 serendipity. That's why you conduct an investigation

19 That's why you look into records. That's why this Court
20 has said counsel has a duty to conduct a thorough

21 diligent investigation. Wen | go and | ook at a prior
22 conviction court file, | don't knowif it's going to say
23 that ny client is the worst person on the face of the

24 earth or, as in this case, that it's going to provide

25 evidence leading to mental retardation, significant nmenta
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1 di sturbance, and a critically abusive childhood. You do
2 that investigation because the prior conviction court file
3 nmay contain information that reduces the weight of the

4 aggravating factor.

5 In this case, had counsel gotten that court

6 file, as Justice Breyer summarized, they woul d have had

7 evidence that not only woul d have reduced the wei ght of

8 that prior aggravating factor that -- but that would have
9 provided sonmething mtigating for this jury. |ndeed, M.
10 Zapp quotes at page 41 the 1980 ABA standards that very
11 clearly say, please, for nercy, do not substitute for an
12 actual thorough investigation of nitigating evidence and
13 presentation of mitigating evidence. And all these

14 lawyers ended up with was an unconnected plea for nercy
15 because they didn't take the steps that reasonabl e counse
16 take in a capital case.

17 | also urge this Court not to be nisled by -- by
18 sone commentary today about the testinony of the |awers.
19 At page 506, Ms. Dantos very clearly says that she's read
20 the transcript of the penalty phase when that prior
21 conviction court file is brought in by the tria
22 prosecutor. And at that point, M. Charles, her co-
23 counsel, says, | object. 1've never seen that before.
24 And the trial prosecutor says, you coul d have wal ked down

25 the hall and gotten it just like | did. That's -- that's
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1 what's she referring to at page 506.
2 As far as the doctors are concerned, |'ll just

3 read to Your Honors just fromMs. Dantos herself. She has

4 read at pages 473 and 474 what Dr. G oss had said. | only
5 looked at mental state at the time of the offense. |Is
6 that the purpose of the -- is that what the purpose of the

7 evaluation was? Yes, that's what it was as to Dr. G oss.
8 Then at page 475, Dr. Cooke, the second guy.

9 D d the sane eval uation? Yes, the same eval uation.

10 At page 476, Dr. Sadoff, the third doctor. And
11 is that also what Dr. Sadoff did? Yes. Page 476.

12 Al three of the nental health professionals
13 looked at M. Ronpilla's nental state at the tinme of the
14  conmission of the crine.

15 JUSTICE SCALIA: Only? nly? Only?

16 MR NCOLAS: That's the | awer herself saying
17 what she asked the doctors to do. And if you look at --
18 JUSTICE SCALIA | think it's uncontested that
19 all three looked into that, but the point that has been
20 nade is that the last two went beyond that. Do you

21 disagree with that?

22 MR NOLAS. | disagree with that, Your Honor,
23 and you shoul d | ook at those pages from M. Dantos and
24  then l ook at the pages fromDr. Cooke and Dr. Sadoff.

25 This is Dr. Sadoff at page 1105. | would have
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1 examined him Rompilla, for conpetency to stand trial. |
2 woul d have exam ned himfor crimnal responsibilities, and
3 | would have examined himfor possibility of mtigating

4 circunstances at the tinme of the conm ssion of the crine.
5 There is a universal difference between that

6 type of nental health examnation and a life history

7 mtigation exam nation that |ooks to are there factors in
8 your life that the jury shoul d consider as mtigating.

9 \Was there abuse? Was there neglect? Ws there

10 mstreatnent in the hone? Was there all the stuff that is
11 in the records about this case that these counsel did not
12 obtain? Not one piece of paper. Justice Kennedy, not

13 even to rebut the aggravating factor, not even to do that.
14 A basic duty. Even if you put a spin over nmtigation, |

15 as a lawer want to rebut that aggravating factor. The

16 prosecutor tells ne that's the file to go look at. | go
17 look at it. Any reasonable |lawer, | would think, would
18 do that.

19 JUSTI CE STEVENS: Thank you, M. Nol as.

20 MR NCLAS. Your Honors, thank you very much
21 JUSTI CE STEVENS: The case is subnitted.

22 (Whereupon, at 11:04 a.m, the case in the

23 above-entitled matter was submtted.)
24

25
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