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N THE SUPREME COURT OF THE UNI TED STATES

- - - - - - - - - - - - - - - =X
JPMORGAN CHASE BANK
Petitioner
V. : No. 01-651
TRAFFI C STREAM ( BVI)
| NFRASTRUCTURE LI M TED
e

Washi ngton, D.C.
Wednesday, April 17, 2002
The above-entitled matter canme on for oral
argument before the Suprenme Court of the United States

11: 02 a. m
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SARAH L. REID, ESQ., New York, New York; on behalf of
the Petitioner.

JEFFREY P. M NEAR, ESQ , Assistant to the Solicitor
General, Departnment of Justice, Washington, D.C.;
behal f of the United States, as am cus curi ae,
supporting the Petitioner.

CRAI G J. ALBERT, ESQ., New York, New York; on behal f of

t he Respondent.
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PROCEEDI NGS
(11: 02 a.m)
CHI EF JUSTI CE REHNQUI ST:  We'l | hear argunent

next in Nunber 01-651, JPMorgan Chase Bank v. Traffic

Stream
Ms. Reid.
ORAL ARGUMENT OF SARAH L. REID
ON BEHALF OF THE PETI TI ONER
MS. REID: M. Chief Justice and may it pl ease
t he Court:

The alienage diversity statute provides that the
Federal courts have original jurisdiction in civil actions
between citizens of different States and citizens who are
subjects of a foreign State where the matter in
controversy exceeds $75,000. The question presented today
is whether respondent, Traffic Stream (BVI) Infrastructure
Limted, a corporation incorporated under the |laws of the
British Virgin Islands, qualifies as a subject of the
United Kingdom w thin the neaning of that statute.
Petitioner, JPMborgan Chase Bank, submts it clearly does.

It is well-settled that the term citizens and
subj ects, applies to corporations and not just natural
persons. It is also not controversial that a subject is
one who owes allegiance to and is under the protection of

a foreign State.
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QUESTION: Is this a question of Federal |aw?

MS. REID: In terns of |looking to the matter of
the subject?

QUESTION:  In determining who is a citizen or
subj ect of a foreign State, or whether a corporation in
this instance is a citizen or subject? 1Is that a Federal
| aw question?

MS. REID: Yes, Your Honor, we would submt it
is in the first instance, but in saying that we must then
| ook at the nature of the relationship and | ook at the
foreign State which is asserting the sovereignty, and
certainly that is a matter that we shoul d consider
carefully. 1In this case, the United Kingdom has clearly
expressed its sovereignty over respondent and over the
ot her residents and corporations of its overseas
territories.

QUESTI ON: When you say the United Kingdom has
expressed its sovereignty, Ms. Reid, do you nean that
you're looking at their statutes, or that their diplomatic
representatives have made a representation?

MS. REID: Both, both the fact that they have
intervened as an amcus in this and in other cases, but
al so, particularly in the case of respondent, if one | ooks
at the BVI constitution enacted in 1976, it is enacted as

a result of the act of parlianment and the order of
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parliament, and it reserves expressly all power to the
Crown ultimately, and it is only fromthe Crown that the
law is then delegated to the elected |egislative council
Each nenmber of whom nust swear all egiance to the Crown and
to the Queen.

The United Kingdomreserves the right to review,
approve, and ultimately di sapprove any statute that is
enacted in the British Virgin Islands, which is a right
that they do exercise. 1In this case, therefore, the
enabling or enacting statute which, under which respondent
is incorporated, is a direct result of the authority
granted fromthe Crown, so | would argue it is not just a
matter of the diplomatic relationship and the fact that
the United Kingdomis the external face for the British
Virgin Islands in terns of matters of defense and
international relations, but also the fact that all lawis
derived ultimately fromthe Crown.

QUESTION: Ms. Reid, every corporation nust be
formed under the |aw of sone sovereign, and if that's
right, a corporation just can't generate itself.

Is there any corporation that is formed under
the | aw of sonme sovereign other than the United States not
included within 1332, or is this just a very sinmple case
where every foreign corporation of course is organized

under the |l aw of sonme State, and therefore would qualify.
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Does your case involve anything nore than that?

MS. REID: | would say, Your Honor, in 99
percent of the cases, that you're right. | suppose it is
concei vabl e that you woul d have corporations organi zed by
soneone who decl ares they are sovereign of sone island
sonewhere, but no one recognizes them as a sovereign, and
the United States would say, we know nothing of this
person, and know they can't be --

QUESTION:  Then the United States would al so say
that that's not a corporation.

MS. REID: Right, exactly.

QUESTION: So | think you could say in 100
percent of the cases if we acknow edge it as a
corporation, it will have been forned under the | aw of
sone State.

MS. REID: | would agree, Your Honor.

QUESTION: And | suppose even as to natural
persons in this sort of eccentric island in the real
world, if we did not recognize their claimto individual
sovereignty or nationality, in the real world | assune
t hey woul d be subject to sone other national sovereign and
they'd by that virtue, by virtue of that be swept up under
the term citizen or subject, wouldn't they?

M5. REID: | would agree.

QUESTI ON:  Yes.
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QUESTI ON: Let's assune -- and |'m not sure that
this is an actual proposition of international law that a
subj ect of a sovereign has a special duty to obey the | aws
of that sovereign. A United States citizen in China has a
special obligation to obey the laws of the United States
that a British subject does not. Does this corporation
have a special obligation to obey the |aws of G eat
Britain in any greater degree than it has the obligation

to obey the |l aws of any other sovereign to whomit m ght

become --

MS. REID: Yes, Your Honor.

QUESTION: -- subject?

MS. REID: An anal ogy, though, not conpletely
perfect, but it -- you know, JPMorgan Chase is a

corporation organi zed under the laws of the State of New
York. It obviously has to follow the |aws of the State of
New York, but it also has obligations that it has to
foll ow under our Federal | aw.

QUESTI ON:  Yes.

MS. REID: Simlarly, a corporation set up under
the | aws of applicable overseas territories in the first
in stance, of course, nust follow the laws of their
| egislative district, but they nmust al so abide by agreed-
upon | aws and conventions of the United Kingdom and that

is specifically an issue in the Cari bbean, where there are
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certain financial disclosure, which is mandated in part
t hrough the relationship, constitutional relationship
bet ween the United Kingdom --

QUESTI ON:  Where can we docunent the proposition
that you've just stated? Wat do | | ook to?

MS. REID: To a certain extent, the treaty,
that -- for exanple the Narcotics Enforcenent Treaty.
There are also the United Kingdom-- the one |I'mthinking
of is their recent overruling on the honosexuality, which
we cited only to a newspaper article in our brief, wll
denonstrate that.

The best sites are the web sites for the BVI and
for the United Kingdom which detail the relationship
bet ween these two entities, also the white paper we cited
to Your Honor written in, | believe, 1999, goes into great
detail about the relationships between the overseas
territories and the United Kingdom what the authority and
sovereignty the United Kingdom has --

QUESTION:  No nore established authority |ike
Bl ackst one, or --

MS. REID: Not that we have cited to Your Honor,
t hough in many ways there are parlianentary debates that
you can access concerning -- which are referenced in the
white papers -- concerning the relationshi ps between the

overseas territories and the Queen, which were quite
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rem ni scent of the debates before the American Revol ution
in terms of virtual representation and --

QUESTION: If we were dealing with a private
i ndi vi dual rather than a corporation, do you think there
could be a stateless person who wouldn't fit under this
statute?

MS. REID: 1In very, very rare instances, and
those instances are where the individual had either
renounced their citizenship, which has on occasion
occurred, or where they have been, you know, exiled, and
have not yet acquired citizenship sonewhere el se, and we
woul d submit that the cases cited by the Mati mak Court
deal with those kinds of statel essness.

QUESTI ON:  Suppose that kind of person that
Justice O Connor and you just discussed, a true statel ess
person, is tenporarily in a port of Australia, San
Franci sco, or Monterey, Mexico, can it be said
consistently with the statute here in question that they
are at least tenporarily subject to the laws of Australia
while they are there, because they' re statel ess and they
have no other higher obligation, so they're then
subj ect --

MS. REID: No. | would submt that what subject
to you nmust nean is that you have an allegiance to a

sovereign, and the sovereign in turn has an obligation to
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you, including protection.

QUESTION: It's not subject to. The phrase is
subject of, isn't it?

MS. REID: Yes, of a --

QUESTI ON: Everybody living in a country is
subject to the laws of that country, and presunmably to the
Governnment of that country, but they are not necessarily a
subj ect of that country.

MS. REID: That is true, Your Honor.

QUESTION: So there can be statel ess persons who
are not within the clause.

MS. REID: Yes.

QUESTION:  And the reason you take that
position, | take it, is that the inpetus for the
constitutional grant was in effect to keep countries from
getting mad, rather than for purposes of extending
jurisdiction as such to everyone who one m ght want to sue
in a Federal court.

MS. REID: Right. | nmean, we have argued that
there were two inpetuses. One is the prevention of
foreign entangl ements by providing a neutral Federal
forum and the other was the pronotion of comrerce.

QUESTION: | nust say, | didn't understand what
you nean by foreign entanglenents. Are you talking about

the foreign entangl enents that George Washi ngton warned us
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agai nst ?

MS. REID: The --

QUESTION: | nean, like alliances with France,
or things like that? What --

MS. REID: No. The foreign entanglenments, when
one | ooks back at the Franmers' discussion, seemto
envision that if the British debt could not be collected
we m ght find ourselves back in another war.

QUESTION: We don't want to make them nmad.

MS. REID: We didn't want to nmake them nmad.

QUESTI ON:  Ckay.

MS. REID: That, | think, was the entangl enent
that they were worried about.

QUESTION: It's a strange termfor it, then.

MS. REID: And just briefly on the issue of the
pronoti on of comerce, | wanted to make the point that
JPMorgan Chase Bank and the financial market, you know,
consi dered the Matimak deci si ons as ones who have
potentially very deleterious effects on international
commer ce.

QUESTION:  Well, why? Aren't New York courts --
this is not a question of saying for our corporation you
can't enter U S. court. They can enter a New York State
court, and those courts are pretty savvy about commerci al

matters, are they not?
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MS. REID: Absolutely, and |I practice before
them frequently, but the perception on the part of
foreign -- foreigners is that the Federal systemis one in
whi ch procedures are uniform across the country, and a --
with predictability, perhaps, that is nore a matter of
perception than of reality.

QUESTION: | know Al abanans who are afraid of
New York courts.

(Laughter.)

MS. REID: And vice versa.

QUESTION: But it is alittle different from
what it was in the days of the post revolution, when the
British creditor said State courts are sinply going to |et
them coll ect on their debts.

MS. REID: That's true. In this particular
case, the reason in large part that it was decided to go
into Federal courts is sinply because we wanted to get as
speed a resolution as possible, and the State court system
has interlocutory appeals, which is just the way the
system works, and -- but it does often |lead to additional
del ay and we had not ehol ders who were insistent that we
try and get our collateral back as soon as possible.

QUESTI ON: Anyway, you -- | think no one has
suggested a dynam c interpretation of 1332, so that if the

original rationale is not as strong today as it was then,
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t hat sonmehow t he neani ng of 1332 woul d change.

MS. REID: No. | think it's -- the -- clearly
the United Kingdomat this point is, | guess one could say
at best, annoyed by this continuing refusal to recognize
their sovereignty over these types of entities, and the
fact is that you know, they have subm tted an am cus bri ef
here, several other am cus briefs, two diplonmatic notes,
so that the fear of the Franmers of having an entangl enent
of sonme sort with an ally is still, | think, valid today.

QUESTION:  No other circuit has foll owed the
Second Circuit, have they?

MS. REID: No. The Third Circuit has split
explicitly. The Fourth and the Seventh Circuit have al so
di sagreed, though not -- they didn't discuss Matimk, and
one of them was earlier than Matimak, but no, there is no
other circuit that has followed this rule.

If the --

QUESTION:  You wish to reserve the rest of your
time?

MS. REID: Yes, M. Chief Justice.

QUESTI ON: Thank you, Ms. Reid.

M. Mnear, we'll hear from you.
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ORAL ARGUMENT OF JEFFREY P. M NEAR
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONER

MR. M NEAR: Thank you, M. Chief Justice, and
may it please the Court:

The United States submts that corporations
organi zed under the United Kingdom overseas territories
are citizens or subjects of a foreign State for purposes
of alienage diversity jurisdiction. W reach that
concl usi on based on the plain | anguage of 1332. Section
1332's operative term subject, describes a personal
entity that is anmenable to foreign authority in the sense
that it owes allegiance to that foreign State and is
entitled to the protection of that foreign State. That
termquite clearly enbraces a corporation created by a
foreign State. This Court recognized that principle in
St eanshi p Conpany v. Tugman 120 years ago.

The crucial issue in this case is whether the
United Kingdom exercises sufficient sovereign authority
over the British Virgin Islands such that citizens and
corporations can be said to be subject to the United
Ki ngdom s rules, and we think the answer to that is
clearly yes. The United States expressly recogni zes the
Uni ted Kingdom s sovereignty over the British Virgin

| slands. We do so through treaties such as the Consul ate
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Convention that we have with the United Kingdom W also
recogni ze it through our diplomatic relations with the
United Kingdom Now, we fully support the United

Ki ngdomi s cl ai m here of sovereignty over the British
Virgin |Islands.

In addition, if the Court needs to | ook further,
and we think it does not, it's clear fromthe British
Virgin Islands' constitution that the United Kingdom has
retained its sovereignty over the British Virgin |Islands.
That constitution expressly states that the United Ki ngdom
reserves full power to exercise and pass |laws for the good
governnment, order, and peace of the British Virgin
| sl ands.

We think the | anguage of section 1332
concl usively resolves this case, but if the Court needs to
| ook further still, then we think the policies that
underlie section 1332 further buttress the concl usion that
we reach.

QUESTION: M. Mnear, what if the -- say, the
U K. takes one position and makes a representation, but
the State Department, our State Departnment disagrees.

MR. M NEAR: The --

(Slide.)

QUESTI ON: Then what sort of an action should

our courts take?
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MR. M NEAR: We think that you should defer on
the United States views on these matters. As far as
di sagreenents between the United Kingdom and the United
States, that's a matter for the State Departnment to dea
with, but this Court's own decisions, cases such as Jones
v. The United States, which is at 137 U S. 202, explicitly
state that questions of sovereignty are political
questions that are entrusted to the political branches.

QUESTION: Well then, if you were to submt the
views of the State Departnment in a case like that, no
matter what else there is in the record, we should accept
the views of the State Departnent?

MR. M NEAR: Your cases suggest that that is the
result that would foll ow

QUESTION:  Yes, but do you have a position --

MR. M NEAR: Yes, we do. To answer pointedly,
yes, we do believe that you should defer to the United
States views, because oftentinmes on the question -- let nme
di stinguish here that the question of subject is, of
course, the nmeaning of that termis a |egal question that
this Court would interpret according to its nornal
practices, but the question of whether a foreign entity is
a foreign State is a question that is properly entrusted
to the political branches.

We believe that the Second Circuit's deci sion
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stands al one here because it is quite plainly wong. The
Third Circuit has expressly rejected it, and the Fourth
Circuit and the Seventh Circuit have not followed it.
Under these circunstances, we think it is appropriate for
the Court to reverse the decision below and remand the
case for further proceedings.

QUESTION: Can you comrent on the stateless
person problem not a | egal person?

MR. M NEAR: But an individual. Yes, we can
concei ve that there can be such a thing as a statel ess
person, and we cannot believe that section 1332 by its
pl ai n | anguage woul d reach a person who is not a citizen
or a subject of a foreign State. Pure alienage is not
sufficient. Nevertheless, the class of statel ess persons
is vanishingly small, and as was pointed out in the
earlier discussion, the idea of a stateless corporation is
an oxynoron, as Judge Altimari had stated.

QUESTION: But there are sonme U.S. citizens who
don't have access to the Federal court because they're not
a citizen of any State. Let's take a U.S. citizen who is
residing in Switzerl and.

MR. M NEAR: That is correct. That is correct,
and again, we think the courts have consistently answered
t hese questions by adherence to the plain | anguage of the

jurisdictional provisions. For instance, for many years,
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until Congress dealt with the issue, citizens of the
District of Colunbia were not entitled to ordinary
diversity jurisdiction, but these are matters that we
think are best resolved by |ooking closely at the | anguage
t hat Congress has provided in the jurisdictional

pr ovi si ons.

If there are no further questions, thank you.

QUESTI ON:  Thank you, M. M near

M. Albert, we'll hear from you.

ORAL ARGUMENT OF CRAI G J. ALBERT
ON BEHALF OF THE RESPONDENT

MR. ALBERT: M. Chief Justice, and may it
pl ease the Court:

There are two statutes at issue here, both of
whi ch have plain | anguage. Section 1332 of title 28 says
that diversity jurisdiction extends only to citizens or
citizens and subjects, and it does not extend to all
aliens. The British Nationality Act of 1981 defines those
persons whom the United Kingdom of G eat Britain and
Northern Ireland views as its citizens or subjects, and
natural persons who are living within the British
Dependent Territories do not fall within the category of
being British Citizens.

There is a special class, a subclass that is

del egated to those people. They are British Dependent

18

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

Territory citizens, or British Overseas Territories
citizens, and this is an inportant distinction, because
they do not have the full nmeasure of rights that any
English citizen would have.

QUESTION:  You're now relying on English |aw, I
take it.

MR. ALBERT: |I'mreferring to English |aw, yes.

QUESTION: Yes. | think that creates sone
difficulty for United States courts, particularly when the
U K. is making representations here as to one point, then
you tell us we have to read English Iaw, which we're nmuch
|l ess famliar with, of course, than Anmerican |aw.

MR. ALBERT: Yes, M. Chief Justice. Under Rule
44.1 of the Federal Rules of Civil Procedure, a court can
| ook to any source for finding where --

QUESTION: | realize that. 1It's not that we're
sonehow di squalified fromit, but it makes it a nuch nore
difficult inquiry.

MR. ALBERT: It would be a nmuch nore difficult
inquiry had the United Kingdom actually cited to any
statute or any case ever decided in any English court
anywhere on the subject, but it is --

QUESTION: Well, M. Albert, even if the British
Nationality can be read as saying that corporations forned

in the British Virgin Islands are not citizens, it doesn't
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say they're not subjects of the United Kingdom does it?

MR. ALBERT: Well, actually, the British
Nationality Act carves out classes of citizens, and
cl asses of subjects, and persons who are neither citizens
nor subjects, so in fact it --

QUESTION: | just didn't find anything that
indicated to ne that a corporation fornmed in the British
Virgin Island was not a subject of the U K , and we are
dealing here with a brief filed by the U K that says they
are subjects, so what do we --

MR. ALBERT: Well, | think that the question
here is whether the deference should be unyielding to a
litigation and advocacy position which the British
Government puts forth in its briefs versus the substantive
basis for that position which one would find in a statute.

QUESTION:  Just looking at it from an Aneri can,
U.S. perspective under the statute, citizens are subjects,
and the fact that it is a corporation fornmed in the
British Virgin Islands would Iead ne to conclude that is a
subj ect of a foreign nation under our own statute.

MR. ALBERT: Respectfully, Justice O Connor,
think that the conclusion ought to be different, because
there is nothing with -- the first step in the inquiry is,
what woul d 1332(a)(2) have to say about corporations, and

we know that 1332(a)(2) is a reference to citizens or
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subjects which is consistently -- which before the Letson
fiction was adopted had resulted in severe conflict over
whet her there was jurisdiction for corporations at all.

Vhat this Court did in Letson was adopted the
fiction not that the corporations were citizens or
subj ects, but that the corporations would be deened to be
citizens or subjects by virtue of the inputed citizenship
of its sharehol ders and, applying the same principle here,
you would inpute the citizenship of the -- the citizenship
of natural persons resident within the British Virgin
| slands to a British Virgin Islands --

QUESTION: That's going back to a | aw that has
| ong since beconme obsolete. A corporation within the
United States is a citizen of the State in which it's
i ncorporated and where it has its principal place of
business. We don't | ook to the citizenship of the
shar ehol ders any nore. Wy should there be such a
trenmendous disparity between our nodern view of what a
U.S. corporation is and the rest of the world when we
don't even really think of the corporation as an entity in
itself but say it's stuck by what its sharehol der
citizenship is.

MR. ALBERT: Respectfully, Justice G nsburg,
1332(c) does not say that corporations are citizens of

their States. It says that for purposes of diversity they
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are deemed to be citizens of these States. It is a
counting rule, not a citizenship rule, and hence, the
Letson fiction still obtains. All that Congress did when
it adopted the 1332(c) | anguage was to restrict the scope
of diversity jurisdiction by providing a second political
jurisdiction, principal place of business, which would
further Iimt the nunber of diversity cases which were
appearing in Federal courts.

This Court has never held that corporations were
political citizens or political subjects. Only 1332(c)
deenms themto be so, and taking that a step further, it is
Congress' choice, because Congress' |anguage in 1332(a)(2)
is that only citizens or subjects -- it does not use the
word aliens or anything broader -- are subject to
di versity jurisdiction.

QUESTI ON: Are you saying those words cover only
human i ndi vi dual s and not corporations?

MR. ALBERT: For 1332(a)(2), humans, then
applying the 1332(c) presunption, that would bring
corporations within the scope of diversity jurisdiction.

QUESTION:  Well, 1332(a) does use the term
aliens at the very end.

MR. ALBERT: Yes, there is a reference to it,
but not in the provision of 1332(a)(2) on the extension of

t hat di spute between citizens of a State and citizens or
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subjects of a foreign State, and in fact, M. Chief
Justice, Congress in fact had used the word, aliens, the
broader word, in the original enactnment, in the Judiciary
Act of 1789, but Congress abandoned that | anguage when it
revised the statute in 1875.

QUESTION: Is a Spanish corporation -- as |
say -- is that -- does that cone within 1332 jurisdiction,
a corporation fornmed in Scotl and?

MR. ALBERT: In Scotland, yes, because a --
because the Scottish people, the English and Wel sh peopl e,
and the people of Northern Ireland all are citizens of the
Metropolitan United Kingdom the United Kingdom of G eat
Britain and Northern Irel and.

QUESTION:  Well, my problemis if -- take
sone -- the British Virgin Islands, a place that's still
held in something Iike colonial status, that you say that
Scot | and, which has a great deal nore independence,
bel ongs to the U K in the sense that it is a subject of
the U K, but the British Virgin Islands, or the Cayman
| sl ands, that have | ess independence, are not subjects?
That may be sonething a | awer could understand, but |
don't think it makes nuch sense, does it?

MR. ALBERT: | think that the distinction is, no
one is disputing here that the British Virgin Islands is

subordinate to the United Kingdom no one is disputing
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that its people ultimately are answerable to the authority
of the United Kingdom but that sinply goes --

QUESTI ON: Does it make them subject --
subj ects?

MR. ALBERT: Subject to, not subject of, and
that is why the British Nationality Act is so inportant
here.

QUESTION: If it's so inportant, | guess then
maybe corporations incorporated in Scotland are not
citizens and subjects either, because it doesn't say
anyt hi ng about corporations, does it?

MR. ALBERT: No, Justice Breyer.

QUESTION:  Woul dn't people then be surprised if
it doesn't say anything, if we said that Scottish
corporations weren't citizens, or -- in fact, wouldn't the
people who live in these islands be a little surprised if
t he Suprene Court were to say, you' re not nationals? How
does it work? This is not an act that refers to
cor porations.

MR. ALBERT: The proper allegation in a case
like this would be that a corporation is incorporated
under the laws of Scotland and is therefore a citizen or a
subj ect of the United Ki ngdom

QUESTION:  And the reason that they are but

t hese people aren't is?
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MR. ALBERT: |s because Engl and, Wl es,
Scotl and, and Northern Ireland, along with the Channel
| sl ands, are the constituent parts of the Metropolitan
United Kingdom That is the Governnment wi th whom we
mai ntain a direct relationship, and when we treaty with
them we -- our treaties are binding as to that nation and
t hose persons who are within those political subdivisions.

QUESTION: As of English |law, the reason that --
al though their | aw says, | guess, the counselor |aw, the
di pl omati ¢ manual ,the thing that says you have to swear
all egiance if you're in the British foreign -- you know,
you're in the British Virgin Islands, all the laws are
subject to British authority and so forth, so the reason
in your opinion, despite all those things they list in
their brief, that makes it very, very simlar, the reason
that a corporation incorporated in Wales is a citizen of
the United Kingdom or subject of the United Kingdom but
these are not, because it's the British Virgin Islands,
is?

MR. ALBERT: Because when parlianent enacts a
| aw of general applicability within the United Ki ngdom
its applicability is to those four jurisdictions that |'ve
menti oned, England, Wales, Scotland, and Northern Irel and,
along with in some instances the Channel Islands, but it

does not, of its force, extend to the British Overseas
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Territories, the British dependent -- what's now known as
the British Overseas Territories. They are regul ated
separately.

When we enter into a treaty with the United
Ki ngdom on any subj ect what soever, unless our treaty
specifically extends to those territories, what happens in
those territories is unaffected by our treaty, so it is
not a two-way street of reciprocal obligations within the
United Kingdom All of their powers of these
jurisdictions are derived fromthe United Kingdom but
they don't have any reciprocal rights, and that is
especially true of the natural people who live within
these territories.

The natural people who live within these
territories have no right of abode within the -- have no
right of abode within the Metropolitan United Kingdom |If
you call themcitizens or subjects, and in fact the United
Ki ngdom uses both terns now, it no | onger adheres to the

ol d concept of subjects, they cannot travel to the United

Ki ngdom - -

QUESTION: Are they statel ess people?

MR. ALBERT: They are not statel ess people at
all. They do have a State. Their State, their

overarching State is the United Kingdom which extends to

t hem defense protection. The United Kingdom protects them
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in an international sense, but they do have -- and in that
sense they a State.

QUESTION: They are British -- their State is
the U K ?

MR. ALBERT: They are just -- they are very
simlar to what our territorial residents would have been
bef ore we extended citizenship.

QUESTI ON: They are subject of and to the United
States, | assune, the residents in the U S. Territories.

MR. ALBERT: Residents of U S. Territories are
now citizens by virtue of an amendnent to the Imm gration
and --

QUESTI ON:  What were they before they were
citizens?

MR. ALBERT: They were nationals and natives.
They had no status. They were very much --

QUESTION:  They were not stateless, were they?

MR. ALBERT: No, they were not.

QUESTION:  And so why isn't a corporation
organi zed in the British Virgin Islands or the Cayman
| slands -- why is that stateless? There's only one State
it can belong to, because these are not independent
sovereigns. The BVI is not an independent sovereign.

What State does that -- you tell ne that the individual

woul d belong to the U K What does a corporation bel ong
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to?

MR. ALBERT: | do not advocate the position that
the Matimak -- the Matimak Court adopted that these
corporations were stateless. | do not think that that is
essential to the determ nation below, and | think that it
was a poor choice of words. There is a State involved.
The United Kingdom granted to the British Virgin |Islands
the authority to adopt a Conpanies Act, just as United
States territories have authority under statute of
Congress to adopt their own incorporation |aws. That does
not mean that the corporations that are incorporated
within the British Virgin Islands are subjects of, rather
t han subject to --

QUESTION:  They belong to sone State, and either
they belong to the U K, or they belong to sonething that
isn't a sovereign, or they're stateless. [It's got to be
one of those three, so which is it?

MR. ALBERT: They belong to the United Kingdom
but that does not answer the statutory question at issue
here, because even if they belong to a kingdom even if
they belong to the United Kingdom that does not make the
citizens or subjects of the kingdom You can be an alien
and subject -- an alien to the United States, subject to
t he kingdom yet not be a citizen or subject of the United

Ki ngdom and that was Congress' choice to nmake.
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Congress --

QUESTION:  Could I ask, the word subject in the
statute just tracks the word subject in the Constitution,
and | -- wasn't the status of the colonists before our
Revol ution precisely the sane as the status of the British
Virgin |Islands?

MR. ALBERT: Justice Scalia --

QUESTION:  Which would lead ne to the inquiry
whet her the -- even the revol utionaries considered
t henmsel ves subjects of the British Crown. [|f they
weren't, | guess they weren't engaging in a revolution
really, were they?

(Laughter.)

MR. ALBERT: The | aughter fromthe audience in
fact focuses the point here, because that was the
fundanmental shift in the understanding of the col onists
and their relationship to the British Governnment. Before
the Revolution, the old idea of subjectship was that it
was permanent. One coul d never abandon one's subjectship.
The political idea during the Revolution was a shift
toward the idea of volitional allegiance.

That is, that once the Crown abdicated parts of
its protective authority, then the people no | onger were
subjects of the Crown, and the |egal basis for the |egal

phi | osophers during the formation -- in the 1774 to 1776
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period was to justify how it was that we could throw off

our bonds to the British Crown, and the way in which they
justified it was to say that the King had abdi cated, and

therefore, in the words of the Declaration of

| ndependence, we were no |onger his subjects. Wat were

we? Well, there was a --

QUESTI ON: But we had been. W had been.

MR. ALBERT: Oh, we had been. W had been.

QUESTI ON:  We occupied the same status in those
days as the British --

QUESTI ON:  Why wasn't that status the one that's
conparable to the status of citizens in the Virgin Islands
here --

MR. ALBERT: Justice --

QUESTION: -- because they're not claimng that
t hey' ve been abandoned by the Crown here.

MR. ALBERT: Justice Stevens, there are two
pl aces in which that abandonnment can come about. One is
by the people thensel ves declaring thensel ves i ndependent,
t hey saying that those bonds have been thrown off.

QUESTION: O course, that hasn't happened here.

MR. ALBERT: It certainly has not happened here,
but there is another way, because when nations adopt the
idea of volitional allegiance, the new idea of what a

subject is, then the nation itself can change its laws to
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determ ne what the status of its people are. Here, the
United Ki ngdom has changed the status of its persons. The
Uni t ed Ki ngdom has noved away from that 18th and 16th,
17th century view of what a subject is and noved to our
view of what a subject is, and the British Nationality Act
expl ai ns exactly what these people are.

QUESTION: The British Nationality Act has
nothing to do with corporations.

MR. ALBERT: But the British Nationality Act
does have to do with what the people in the British Virgin
| sl ands are --

QUESTION:  And the other thing they --

MR. ALBERT: -- and then applies --

QUESTION: | understand your point there, but --
so |'"'mcutting you off, but they say that in these places
t he Queen appoints the Governor, the Governor is
responsi ble for internal security, public service, and
court adm nistration, but all the laws they pass in these
pl aces are subject to review by the Foreign Ofice, the
Commnweal th Office, and then the Queen in Council, which
is a group of particular individuals, that the Legislative
Council swears its allegiance to the Crown before it takes
pl ace, and so they haven't just discarded this place at
all. They've sort of treated it as we mght treat a city

inside a State, or sone other kind of sem -independent
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entity, and you say to that, what?

MR. ALBERT: O nore particularly, as we would
treat one of our territories, because the ability of
Congress to legislate for its --

QUESTI ON:  You nean, people in our Territories
li ke Puerto Rico, let's say, which is a Commnwealth --

MR. ALBERT: Yes.

QUESTION: -- or Sampa, they are not subjects of
the United States?

MR. ALBERT: They are not subjects of the United
St at es.

QUESTION: They don't owe their allegiance to
the United States, and they' ' re not subject to its | aws.
VWich is it?

MR. ALBERT: The position that has been
advocated here, and | think that the -- and that has been
uni formy advanced by the scholars is that citizenship
versus subjectship is sinply -- are sinply two sides of
the same coin determn -- describing what the relationship
is of one in either a denocracy or a nonarchy, and what
has happened in the United Kingdomis that as the country
has evolved froma strict nmonarchy to a constitutional
nmonarchy with denocratic principles, that the ideas of
subj ectshi p have evol ved, and the idea of citizenship has

been incorporated into their law. This --
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QUESTION: Do you feel sone disconfort in
saying, well, that's what the U K lawis, and you told us
t hat what the Conpanies Act neans, when U K. itself is
telling this Court, you've got it all wong? You're
standi ng before the Court as an interpreter of U K [|aw
You're riding the whole -- your whole case on what U K
law is, and yet the U K tells us, you read it wong.

MR. ALBERT: | would have thought that had the
United Kingdom had a statute on which it could rely, or
any decision on which it could rely, it would cite them
The only authority to which it cites in the record at al
is in the |odging --

QUESTI ON:  Which -- go ahead.

MR. ALBERT: Is in the |odging at page L31, an
excerpt fromits diplomatic manual which describes the
various categories under the British Nationality Act.

The other authority upon which it relies are its
di plomatic notes in which it asserts that it views these
people as its subjects, but if you |look to each citation
of that -- those diplomatic notes, they cone not in a
subm ssion to a court, asking a court to determ ne what
British lawis, but in a protest to the State Departnment
after a case has been deci ded saying, we don't like the
deci sion of this court.

Now, |'ve cited to the -- |I've certainly cited
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to the text of the British Nationality Act which tells you
where the diplomatic -- where the diplomtic manua
derives its basis.

QUESTION: Is it a fair summary to say that it's
a litigating position and therefore we do not owe it
Chevron deference?

MR. ALBERT: | think it is a pure advocacy
position, and it does not deserve --

QUESTION:  Are you arguing for what we m ght
call a variable definition of subject, that VI residents
are subjects of Geat Britain in sone cases and not
ot hers?

That is to say, you said earlier that the UK
coul d nake a treaty binding on VI residents, VI citizens,
so that you can be subject of Geat Britain in sone
i nstances and not ot hers.

MR. ALBERT: Justice Kennedy, the UK. itself --

QUESTION: If | characterize your argunent that
way, would that be a proper characterization of your
argument ?

MR. ALBERT: | think that at the second |evel of
Mati mak inquiry, when -- that the Court would necessarily
have to inquire as to whether or not a person is or is not
a subject, and I think that I would be -- | amwlling to

concede that Britain could change its statute for genera
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pur poses or for limted purposes so as to give to these
territorial citizens the right to proceed in Anmerican
courts, and we would defer to that sinmply by reason of --
sinmply for reasons for international comty.

QUESTI ON:  But doesn't that potential indicate
that there is sovereignty, because --

MR. ALBERT: Once --

QUESTION: -- isn't sovereignty the capacity to
exerci se power and authority?

MR. ALBERT: Sovereignty is that power. The
gquestion is whether or not they are subjects.

["I'l give you an exanpl e.

QUESTION: They are subjects because of the
potential of the exercise of that power.

MR. ALBERT: The land that sits in the m ddl e of
London at Leicester Square, the fanmpbus Tol k v. Moxie Land,
is subject to the sovereignty of the United Kingdom but
t hat does not neke the |land a subject, and so the nere
fact that the United Kingdom adopts |egislation which
regul at es behavior of its people, both within the
metropolitan United Kingdomand within its territories,
does not mean that the people within its territories are
subj ects for purposes of 1332, and | say that especially
in light of the fact that as we stand here today the

Uni ted Kingdom has adopted a new statute which has not yet
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conme into force, because a statutory instrunent has not
yet been signed for it, which will render the British
Territories' citizens to be British citizens, giving those
British citizens now the right of abode within the United
Ki ngdom and that will happen in the future. |t probably
wi || happen soon, maybe in a matter of nonths, maybe in a
matter of years, but it has not happened yet, and we
determ ne subject matter jurisdiction as of the tinme of

t he comencenent of --

QUESTI ON:  How does that affect a corporation?
You' re tal king about what will be the status of
i ndi vi dual s.

MR. ALBERT: | think that a -- that applying --
that the proper way to apply the Letson principle here is
that a British Virgin |Islands Corporation should never be
subject to diversity jurisdiction precisely because the
presunption is that its sharehol ders have opted for
British Virgin Islands status rather than opted for

British status.

QUESTION:  And that would be the case -- it
woul d be -- the Congress would be immbile as well. In
order to make -- if | follow your argunment correctly, in

order to make a BVI corporation subject to 1332
jurisdiction, there would have to be a constitutional

anendment, because the Constitution uses the sane words
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for a citizen or subject -- citizen or subject.

MR. ALBERT: The Second Circuit did not reach
the constitutional --

QUESTION: That's what |'mputting to you,
because the statute uses the sanme term citizens or
subj ect s.

MR. ALBERT: | do not think that there is a
presunption in this Court that the use of the sane
| anguage in Article 3 and in title 28 neans that the
statute has --

QUESTION:  Well, tell me what subject neans
within Article 3 that it doesn't nean within 1332 and why
a court should interpret it -- interpret themdifferently.

MR. ALBERT: Because if you look to the
Judi ciary Act of 1789, which was adopted nearly
cont enpor aneously, Congress used the broader | anguage,
alien, rather than the narrower |anguage, citizen or
subj ect, and --

QUESTION: That's not -- the Constitution says
citizen or subject, doesn't it?

MR. ALBERT: That's correct, it does, and --

QUESTI ON:  What does it nean -- what does
subj ect nean within the Constitution, within Article 3, as
it reads?

MR. ALBERT: It would be nere specul ation on ny
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part to suggest what it was that they meant, since this
was one of the |east debated provisions of the
Constitution.

QUESTION: But you're urging a certain statutory
interpretation, and you said, well, maybe it has a
di fferent nmeani ng, the word subject, in the Constitution,
so |'masking you to tell me what could be those different
meani ngs.

MR. ALBERT: | think that it is entirely
possi ble that in 1787 Congress -- the Convention intended
to extend the grant of authority to the full measure of
diversity jurisdiction over cases involving al
foreigners, but the reason that | don't think that they
focused on the issue was because in 1787 there really were
not these cases of -- there were not a | ot of cases,
probably no cases in which there were people who | acked
subj ectship yet neverthel ess were foreigners.

Wth respect to these trading colonies in
particul ar, the people who were involved in the nmercantile
trade involving these Caribbean col onies were not people
who were resident within those colonies --

QUESTI ON: What about Canadi ans? Until Canada
donesticated its constitution, | suppose for nost of the
19t h Century Canadi ans were not subjects of the Crown?

MR. ALBERT: | think Canadi ans were subjects of

33

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

the Crown by virtue of the fact that they were in a
settler colony rather than in a plantation, a plantation
colony, and the -- one of the difficulties of the British
| aw of that entire era is that it never really had a

uni -- it never had a uniform picture of who its persons
were, and what the relationship was between the Crown and
each one of the different types of colonies that were
created, and it was very, very difficult for the -- it was
very difficult for Britain, because Britain had different
types of colonies which pronoted different types of
British interests, and therefore it created different
types of Governnments within them and created different
statuses with respect to immgration and mgration to
Europe for those people.

QUESTION: So anobng the subjects, or -- well
the entities that are under U K. sovereignty, which are
t hose are subjects and which of them are not?

MR. ALBERT: The ones which are certainly not
subj ects right now are those which are the British
Overseas Territories, which include the British Virgin
| sl ands, the Cayman |sl ands, Bernuda, the Turks and
Cai cos --

QUESTI ON:  Which ones are? Wiich ones are?

MR. ALBERT: Pardon?

QUESTI ON:  WWhich ones are?
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MR. ALBERT: The Isle of Man, the Channel
| slands are British -- are British citizens, and --

QUESTION: | didn't ask citizen, | said,
subj ect s.

MR. ALBERT: ©Oh, British subjects, sorry.
British subjects, and --

QUESTI ON: How about the Fal kl ands?

MR. ALBERT: The Fal kl ands -- the Fal kl ands,
t hose residents are not British citizens. They are
British Overseas -- Overseas Territories citizens.

QUESTI ON: How about Leicester Square?

(Laughter.)

MR. ALBERT: It has no status whatsoever,
because it is property, not a person.

Thank you.

QUESTI ON: Thank you, M. Al bert.

Ms. Reid, you have 6 m nutes renmaining.

REBUTTAL ARGUMENT OF SARAH L. REID
ON BEHALF OF THE PETI TI ONER

MS. REID: M. Chief Justice, and may it pl ease
this Court:

Il will try to be brief. 1 would like to
separate the inquiry between corporations and then address
natural persons. Corporations are incorporated through

the laws of their legislative district. The United
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Ki ngdom s brief details quite clearly how the corporations
are incorporated, rather |ike our States, corporations in
Northern Ireland are incorporated under the | aws of
Northern Ireland. As | understand respondent's argunent,
that woul d make them statel ess entities, because they are
not actually incorporated in Scotland, Wil es, or the
United Kingdom Clearly, that is an absurd result, given
t he presence of the British --

QUESTI ON: | think his answer was that if
they' re formed under Scotl and, Wales, Northern Irel and,
they' re okay, but if they're fornmed under BVI, they're
not .

MS. REID: Right. | think he may have
i nadvertently been in error, because the Northern Irel and
corporations are actually incorporated under a different
| aw t han those of the ones in England, but the point is
the sanme. All of these entities incorporate under their
own individual quasi State or district law, all subject to
the Crown, and they all should be analyzed in the
identical way. They are all subject to and subjects of
the United Kingdom

In terms of the natural citizens, | just wanted
to point -- the British Nationality Act, of course, has no
applications to corporations, and the analysis that

sonmehow we shoul d adopt the old Letson rule is
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i napplicable both because it's United Kingdom|aw, we have
no learning -- | nean, United States |aw, no |earning on
what -- how the United Kingdom would do it, but it seens
sensible to adopt the nore nodern view, but the 1981
Nationality Act, interestingly, in schedule 5 to section
41, in ternms of naturalization and becomng a citizen or a
British Overseas Citizen, or a British, what was then
known as Dependent Territory citizen, you're required to
take the followi ng oath of allegiance: |, nane, swear by
Al m ghty God that on becom ng a British Dependent
Territory citizen | will be faithful and bear true
all egiance to Her Majesty Queen Elizabeth Il, her heirs
and successors, according to | aw.

| submit to you that that is the definition of a
subj ect, and of allegiance, and that really is --
denmonstrates that the United Kingdom has cone before this
Court not as a litigation posture, because it has no
interest really in any of these cases, but as a concern
over the fact that its sovereignty is not being recognized
by the judiciary when it has been recogni zed by the United
St ates Governnent in nunmerous treaties, and again, | won't
read them but | would sinply refer you to the Consul ar
Convention and footnote 17 of the United Kingdom s brief,
whi ch details the nunerous treaties that have been entered

into governing the British Virgin Islands and other of the
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Overseas Territories.

If the Court has no further questions, | wl]l
subm t.

CHI EF JUSTI CE REHNQUI ST: Thank you, Ms. Reid.
The case is submtted.

(Wher eupon, at 11;56 a.m, the case in the

above-entitled matter was submtted.)
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