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PROCEEDI NGS
(11: 01 a.m)

CHI EF JUSTI CE REHNQUI ST: We'll hear -- we'l
hear argument next in No. 01-595, the United States
agai nst Rui z.

General O son.

ORAL ARGUMENT OF THEODORE B. OLSON
ON BEHALF OF THE PETI TI ONER

MR. OLSON: Thank you, M. Chief Justice, and
may it please the Court:

The Ninth Circuit has created a new
constitutional rule for guilty pleas that is neither
required by the Constitution nor warranted by this Court's
previ ous decisions. Its inevitable effect would be to
conplicate and expose to collateral attack confessions of
guilt which -- which account for approximtely 95 percent
of all convictions in the Federal systemand to stifle the
mar ket for plea bargains, which this Court has descri bed
as an essential conponent of the adm nistration of
justice.

The Ninth Circuit held that an accused cannot
enter a valid guilty plea unless he is first given al
evidence in the prosecutor's possession which would have a

reasonabl e probability of discouraging himfrom pl eading
guilty.
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The Ninth Circuit's rule, newrule, is not a
| ogi cal extension of the Brady -- Brady v. Maryl and, which
is premi sed on concern over the constitutional fairness of
crimnal trials. Brady and its progeny require disclosure
only when necessary to ensure a fair trial. 1In fact, in
Brady itself, the Court was explicit to point out that it
-- that decision was prenm sed on the avoi dance of an
unfair trial to the accused. The subsequent cases, which
have expanded upon or interpreted or explained Brady, have
been even nore specific with respect to the limtations on
t he scope of Brady.

In US. v. Agurs, the Court said the prosecutor
wi Il not have violated his constitutional duty unless his
om ssion is of sufficient significance to result in the
denial of a fair trial

Something simlar was said in U S. v. Bagley.
Brady's purpose is not to displace the adversary system as
the primary nmeans by which truth is uncovered. |If it did
not deprive a defendant of a fair trial, there is no
constitutional violation.

QUESTION: Can we get to your main argunent
about Brady, that is, Brady in all its aspects is a trial
right, not a pretrial right, in view of the plea agreenent
in this case, which represents that you have al ready

turned over the prime Brady material and the only question
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is the inpeaching material ?

MR. OLSON: Yes, Justice G nsburg. The
agreenent to which Justice G nsburg is referring is set
out -- the two paragraphs of that agreenment --

QUESTI ON: 45a and 46a of the petition for cert.

MR. OLSON: Yes, and | also have it on -- on
page 12 of the joint appendi Xx.

QUESTI ON: \What -- what --

MR. OLSON: Page 12 of the joint appendix. It's

t he --

QUESTION:  -- the petition.

MR. OLSON: It's -- it's on page 14a of the
petition -- of the appendix to the petition for
certiorari.

QUESTION: It's the Governnment's representation
that any information establishing the factual innocence of
t he defendant known to the prosecutor has been turned over
to the defendant. And so ny question is, isn't that, at
| east in this case, a noot issue? You do have the
gquesti on about the inmpeaching materi al .

MR. OLSON: The answer to that, Justice
G nsburg, is that both in the Sanchez decision and in this
case, the Ruiz decision, the Ninth Circuit went further
and made it clear that it was applying the rule that it

applied in this case to all exculpatory material which, if
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known to the defendant, m ght cause the defendant not to
pl ead guilty. Now, the undertaking that was nade in the
particul ar proposed agreenent here went a little bit
further in the direction of the defendant, which often
happens. Prosecutors frequently will decide, for one
reason or another, to give excul patory information of sone
sort to a defendant. But the Ninth Circuit went further
than that and nade it clear that the rule that it was
enunci ating applied to all excul patory material, including
i npeachnment material, and that is the rule that's going to
be applicable in the Ninth Circuit.

So, even if this Court determned to limt its
decision to the -- the narrower scope, as articulated in
t he second paragraph of that proposed agreenent, we'd be
back here next year because it's quite clear what the
Ninth Circuit intends to do with its rule.

QUESTI ON: | -- 1 don't --

QUESTION: The statenent referred to on page
l4a, the Governnment represents -- that -- that was not
pursuant to any court order, | take it, the Governnent
turning that over?

MR. OLSON: No, it was not, M. Chief Justice.

This was a -- sinmply a -- a draft agreement which was, in

fact, prepared in response -- as a result of and in

response to the earlier Sanchez decision, which -- which
6
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the Ninth Circuit had articulated. This was an effort by
t he prosecutor --

QUESTION: | was -- | was going to ask why --
why is that second paragraph there? 1t wouldn't have
occurred to nme to --

MR. OLSON: It's -- it's not in the record,
Justice Scalia, but it's nmy understanding that it's
sonmething that is -- is devel oped particularly to deal
with the Sanchez case which the Ninth Circuit had already
deci ded, and the presunption that the Ninth -- the N nth
Circuit's Sanchez decision went so far and not as far as
the -- that that covered the inpeachnent material, but not
ot her excul patory material in the reverse.

So, however inartful this is, it was not in
response, M. Chief Justice, to a court order or any other
| egal requirenent, nor does it purport to articul ate what
the law is. It purports to undertake what the prosecutor
voluntarily was willing to do with respect to this
particular formof plea --

QUESTION: Has this been used throughout the

country --

MR. OLSON: No.

QUESTION: -- or just --

MR. OLSON: This is -- this was devel oped j ust
in the San Diego -- the Southern District of California,
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al t hough other versions in other places, but there's no
standard national form for plea agreenents.
QUESTION: | -- 1 know what you'd like is that

we reach the question of this inpeachnent material and say

there is no such right in a -- in a plea agreenent
context. But how would | even get there? They only get
an appeal here if there's a violation of law. | never

heard of a violation of |aw consisting of a judge refusing
to depart.

And then assum ng that there is sonme violation
of law in his refusal to depart, which I thought was
di scretionary, how could he possibly depart? And this is
i nportant to you. Because | don't see at the nonment how
it would ever be a justification to depart, that a
def endant has entered into this program | nean, | can't
find anything in the guidelines where it says "you can
depart for a reason such as,” and then fill in the content
of the programto get a two-level departure.

So, how -- how do we get to your issue and what
do | do about those two things which seem trenendous
bl ocks?

MR. OLSON: The Ninth Circuit -- |let me answer
the jurisdictional point first. The Ninth Circuit
perceived that it had jurisdiction under 18 U.S. C
3742(a)(1).

8
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QUESTION: That's violation of |aw.

MR. OLSON: A -- that the sentence was i nposed
or the --

QUESTION: Yes, in violation of law. So, |
woul d ask them |'d say, what |aw?

MR. OLSON: And -- and that the Ninth Circuit
perceived that the district court felt that it was barred
by law from departing --

QUESTION: There isn't much | can find in this
record that says that.

MR. OLSON: And -- and that the Ninth Circuit
felt that because this was a constitutional right that the
def endant was -- had that was being withheld fromthe
def endant because of the -- of the circunstances of this
case, that the -- the district court erroneously presuned
that it was prevented fromgoing in a -- in a direction
that the Ninth Circuit felt that it could go.

And | think that then ties in with your second

-- your second question with respect to the sentencing

gui del i nes and section 5K2. The -- the court felt -- the
Ninth Circuit felt -- and it's not very clear, but -- and
-- and the Governnment is not objecting to the -- the way

the Ninth Circuit exercised jurisdiction at this point and
i's not opposing the court's decision with respect to

jurisdiction at this point.
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The Ninth Circuit felt that under section 5K2 of
the sentencing guidelines, this would be a -- mtigate --
the -- the entry into the so-called fast track program was
a mtigating circunstance of a kind or a degree not
adequately taken into account by the guidelines in
formulating the guidelines. It should result in a
sentence different --

QUESTI ON:  Those are supposed to be individual
things. | nmean, in other words --

MR. OLSON: Well, but -- yes.

QUESTION: -- | -- | see -- normally you could
say, okay, the Governnent doesn't oppose it. We'Ill get to
the main issue. But these |ook |ike trenmendous
jurisdictional blocks to ne.

MR. OLSON: It -- it -- | think the answer to
that latter point with respect to the individual
consideration is covered by the fact that this particular
program under the circunstances of this district, are --
they may be -- it may be frequently occurring, but it's
individualistic in the sense that entering into this
program al |l evi ates a substantial anount of work and -- and
provi des a substantial benefit to the prosecutor in that
district without which the prosecutor may not be able to
enforce the law on all of the responsibilities of the | aw

This is one of the nost busy districts of the

10

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

United States because of the tremendous nunber of
narcotics crimes comng in across the border, multiplied
in a sense by the nunmber of imm gration violations that
take place. So that this was an individualized
circunstance in that district.

Now, one coul d qui bbl e about the appropriateness
of that, but that's how the Ninth Circuit perceived it.

It perceived that it had jurisdiction on that basis, and
we're not objecting to it.

It seens clear that not only, therefore, that
not -- that this right is not required by or inplicit
wi thin Brady, but that the | anguage of the Court's
decisions interpreting Brady nake it clear that Brady is
not supposed to go that far, that it only has to do with
the rights at -- at trial.

Furthernore, the solution that the Ninth Circuit
proposed with respect to this is both overly broad and
underly inclusive. |If the Court was concerned, as it said
it was and as the respondent contends it should be, with

t he potential of innocent persons pleading guilty, the

test itself, which is set out in the court's -- the -- the
Ninth Circuit's opinion on page -- | think it's 15a of the
appendi x to the petition for certiorari. About m dway

t hrough the page, the court says, the evidence is materi al

under the test announced in this case if there is a

11

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

reasonabl e probability that but for the failure to
di sclose the Brady material, the defendant woul d have
refused to plead and woul d have gone to trial.

In other words, the test is not couched in termns
of the potential innocence of the defendant or the risk
that a defendant was -- was innocent. |It's couched in
terns of the tactical decision a defendant m ght make with
respect to whether or not to go trial.

QUESTI ON:  He should know what the house odds
are before he -- before he rolls the dice by pleading
guilty.

MR. OLSON: Precisely. 1In fact --

QUESTION:  Which is sort of a different concept
from-- from what Brady was about.

MR. OLSON: Exactly, Justice Scalia. |In fact,

this Court has frequently said that -- that there are lots
of risks involved in the -- in the defense of a case, a
crimnal case, and -- and there are risks and benefits and

burdens and eval uati ons that nust be taken into
consi derati on.

QUESTION:  What is the Governnent's obligation
with respect to advising the defendant or the court that
the el ements of an offense have -- have been commtted? |
-- in all these hypotheticals, the cocaine supposedly --

t here was supposed to be cocaine. It's really talcum
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powder or sonething, and the Governnment knows that. What
-- is this all taken care by rule 11 or --

MR. OLSON: Well, | think it's taken care of in
several ways. |If the -- the Constitution gives the
def endant a right to trial or a right to confront
wi tnesses, a right to counsel, reasonably conpetent,

i nformed counsel. Rule 11 of the Federal Rules of

Crim nal Procedure require a relatively exhaustive
procedure where the court makes sure that the guilty plea
is voluntary and intelligent and that the elenents of the
crime, of course, are involved in whether or not --

QUESTION:  Well, does the Governnment have to
have a good faith belief that an offense has been
commtted? |Is there -- is there some standard that binds
t he prosecution?

MR. OLSON: The standard -- the standards for
prosecutors in the United States -- for the United States
are set forth in the -- the U S. Attorneys Manual. It
requi res prosecutors not to bring a case unless they
believe in good faith that there is a reasonable basis for
the case that's being brought, in fact a reasonabl e basis
for believing that there could be a conviction based upon
evi dence beyond a reasonabl e doubt. That's not a
constitutional standard, Justice Kennedy.

The constitutional standard is set forth in the

13
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-- this Court's decisions with respect to the right to
counsel, the right to trial, the right to intelligent
information with respect to that.

Rule 11, which is a -- which is a joint product
of the courts and the -- and the |l egislature, sets out
el aborate procedures pursuant to which a Federal judge
will inquire with respect to the basis for the plea,
explain the rights that the defendant has viol ated, and
specifically requires the Federal court to find that
there's a factual basis for the plea.

Now, so that what | was saying was that is the
remedy, the so-called renedy, that the Ninth Circuit has
conme up -- is -- is under-inclusive to the extent that if
it's concerned about -- it's over-inclusive to the extent
that it's concerned about innocent people pleading guilty
because it doesn't go to the -- the factual innocent. It
goes to the tactical decisions, the rolling of the dice,
with respect to what are the chances of w nning or |osing
in court.

QUESTION: Is this true, M. Solicitor General
that the rolling of the dice concept can apply to an
i nnocent defendant as well? Supposing the -- the
def endant and his | awer know there are three eyew t nesses
who were going to identify him They also know he wasn't

t here, but there was sonebody there who | ooks a lot |ike
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him And so they've got a choice of either taking the
chance of getting acquitted, in the face of that evidence
and based on their own denial -- he doesn't have an alib
-- and if he gets convicted, he has a very |long sentence.
And he gets an offer of a plea bargain, a very short
sentence. | don't suppose there's anything unethical
about the lawer trying to figure out what the odds are.

MR. OLSON: Well, no, there's nothing unethical
about the |lawyer trying to figure out what the odds are.
In fact, rule 16 of the Federal Rules of Crim nal
Procedure give fairly el aborate rights of discovery to the
def endant's counsel. And at that plea agreenent, the
judge will inquire with respect to whether there's a
factual basis for the plea agreenent.

In fact, the judge in this case specifically
addressed that question to the defendant, asked the
defendant is it, indeed, true -- asked the defendant and
then the counsel interceded and said, yes, she was
bringing in her car 60 -- 60 pounds of marijuana. And
then the judge turned to the defendant and said, is that
true? And the defendant said, yes, | knew that it was --

QUESTION:  What is the | awer -- what kind of
advice is the | awer to give? Hypothetically we have an
i nnocent client who has a very severe risk of being

convicted, and the | awer would tell himthere's going to
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be a plea colloquy here, and if you don't acknow edge
this, the plea bargain will go down the drain. Now,
guess he shouldn't tell himwhat -- | don't know exactly

what the | awyer is supposed to do there.

MR. OLSON: Well, | don't -- I'mnot sure
either. It would all depend upon the circunmstance. There
is -- there is a possibility that this Court's recogni zed

in the Alford decision a possibility of making a plea
which is -- which is not inconpatible with a defendant's
assertion of innocence. But | think that in nost cases
t he defendant is the one who will know nore than anyone,
t he prosecutor or anyone el se, whether the defendant is
guilty.

QUESTION: Right, but |I'massuning a case in
whi ch t he defendant knows he's not guilty, and
neverthel ess, there's a risk that, because the odds are so
heavy if you get convicted, you go away for 20 years. |If
you have a 16-nonth plea bargain, you may want to not take
t he chance.

MR. OLSON: Well, | understand that, Justice
Stevens. That may happen in a particular case. This
Court said in Bagley that Brady's primary purpose is not
to -- Brady's purpose is not to displace the adversary
system as the primary nmeans by which truth is -- as the

primary means by which truth is uncovered. And | think
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that the answer to your question is that this system no
systemis perfect or ever will be perfect, but we do have
a panoply of constitutional rights. W insist that the
def endant be adequately counseled. W insist that the
judge through rule -- through rule 16 --

QUESTION: So that in effect you're saying there
may be a hypothetical situation out there, but we've got
mllions of cases. Also, we've got to bal ance the two,
one agai nst the other.

MR. OLSON: Absolutely. And I nust -- | nust
say that with respect to -- we're not tal king about that
case here. W' re tal king about a bl anket rule which would
apply in 57 -- you know, 57,000-sone guilty pleas in the
Federal system every year.

QUESTION: Well, the McMann and Brady cases too
said that a defendant may have to make some hard choi ces.

MR. OLSON: The Court said that explicitly.

QUESTION: Well, if we're tal king about
bal anci ng and basic fairness, | guess their argunment woul d
be with 57,000 cases going -- that's 85 percent or 90
percent of all people plead guilty. Most of those are
drug crines. When the prosecutor sits there with a drug
crime, he says, you plead guilty to a tel ephone count,
it's 8 nonths, or | bring you to a mandatory m ni num

charge in trial and it's a mninmum of 5 years. And under
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t hose circunstances, the person is quite tenpted to plead
guilty irrespective of the facts. And therefore, it

bal ances. As you were saying, it balances the system and
it makes it somewhat nore fair in that mne run situation
to understand what are the chances of being convicted if |
do go to trial.

MR. OLSON: Well --

QUESTI ON: That would be the argunent, | think,
the other way in terns of fundanental fairness.

MR. OLSON: And I would answer that in two ways.
In the first place, | think the Chief Justice answered it
by referring to the Brady v. United States case.

QUESTION:  So, you'd have to say that you're
right, that that isn't what Brady said. But in taking --
taking into account the reality of the crimnal justice
system where 85 percent of the people plead guilty, and
the prosecutor is armed with this tremendous don't plead
guilty or else sentencing system that this creates a kind
of basic balance that -- in terns of fairness -- |I'm
trying to get the argunment out.

MR. OLSON: | understand, Justice Breyer, |
under st and what you're saying. And there's a certain --
there's a certain logic to it. But if that is -- if that
was the case, then the Ninth Circuit's rule is under-

i ncl usive because if the defendant really wants to know
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what the best chances are, rather than the excul patory

mat erial or the inpeachnent material, what he is going to
want to know is the incul patory material. And you made

t he point about the other -- other prosecutions that are
bei ng held over the defendant's head. He's going to want
to know what -- well, what evidence do they have on the
greater offense that they' re about to charge ne wth,
because |'mgoing to take ny chances now and plead to this
| esser included of fense.

So, if the Ninth Circuit wanted to acconplish
what you're tal king about as the thrust of your question,
it would have gone -- and | suspect that it will --

QUESTION:  Well, you -- you wouldn't want it to
go further, would -- would you, General O son? You -- you
woul d not want us to adopt a rule that encourages -- that
enabl es i nnocent people to nore intelligently plead guilty
when they're innocent?

MR. OLSON: No. [|'mnot --

QUESTION: | nean, it seens to me we should do
everything to di scourage people who are innocent from
pl eadi ng guilty.

MR OLSON: | -- | --

QUESTI ON:  What kind of a legal systemis this
where we're going to design our rules to encourage guilty

people to plead -- or innocent people to plead guilty?
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lt's crazy.

MR. OLSON: This Court -- this Court has said
that it's perfectly appropriate in the adversarial system
for the prosecutor to find legitimte ways to encourage
guilty defendants to plead guilty.

Now, we -- you're absolutely right. It's --

QUESTION: We're worrying here about innocent

people, and we're trying to encourage themto plead guilty

so that -- if they know everythi ng about what the
Governnment has. | nean, there's sonmething wong with a
| egal systemthat -- that --

MR. OLSON: But there's --

QUESTION: -- is even contenplating such --

MR. OLSON: -- Justice Scalia --

QUESTION: -- such action, it seems to ne.

MR. OLSON: -- nothing in this case that
i nvol ves that issue at all. W have a guilty defendant
who has acknow edged under oath -- | think it was under
oath. Usually it is, in the Federal court systens -- that

this person was guilty. So, you are faced with the
possibility of drafting a rule -- or the Ninth Circuit
drafted a rule for a hypothetical situation not involving
the case before it, which was over-inclusive because it

i ncl udes the vast nunber of people that are indeed guilty,

and under-inclusive because it doesn't provide a renedy --
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t he best renmedy which we would definitely not encourage,
but I would suggest would be the next step, possibly from
the same circuit, with respect to giving additional

i nformation.

And it would be inconsistent not only with that,
but it would be inconsistent with what this Court has said
over and over again with respect to the value of conpetent
counsel, the fact that certain chances have to be taken,
that a defendant is not entitled to set aside a plea
because he may have m sconstrued the weight or bal ance of
t he prosecution's case, or there may have been m st akes of
law. In one -- in -- in Brady v. the United States, in
fact, it was a m sconstruction of whether or not the
def endant would -- could be -- could be put to death if
t he defendant went to trial. So, this Court has
recogni zed that there are those bal ances in the system

But what the -- what we urge upon the Court is
that there are so many protections, including the
di scovery right, the fairly exhaustive --

QUESTI ON: The di scovery right would cover --
you did say there were sonme things that a defendant
per haps woul d not know, and one of them you nentioned in
your -- in your brief is if you rob a bank and you don't
know whether it's FDIC insured. That kind of information.

How woul d that -- how would that conme out pretrial?
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MR. OLSON: That would -- that would cone out
t hrough rule 16 of the Federal Rules of Crim nal
Procedure, which is set out in the appendix, | think 3a to
5a, of our brief on the nerits. The defendant is given
pretrial considerable discovery rights to find out those
sorts of things, and if the defendant is not sure and,
after consultation with his counsel, wishes to go to
trial, there's -- the Brady rights do kick in at an
appropriate time to allow the defendant to prepare for
trial.

What |'m saying is that -- that the conbination
of the constitutional rights to trial and -- and
confrontation, the constitutional rights to counsel, the
-- the statutory rights to discovery, the statutory

obligations on a judge to make sure there's a factual

basis for the guilty plea, the obligations -- and we have
to assunme under -- as this Court suggested in the
Mezzanatto case, a -- a good faith behavior by our public

officials that a prosecutor is not going to withhold
evidence in -- on -- where it knows that the -- this is an
i nnocent defendant. Those are anple assurances,
especially in the context, as this Court has said over and
over again, that the best person to know whether there's a
factual basis for a plea of guilty is the defendant

hi msel f or herself.
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| will say one nore thing that is -- that seens

to nme inportant with respect to the -- this -- the posture
in which this case comes. If this Court were to determ ne
that there is a constitutional right -- and we think that

neither this Court's decisions nor the Constitution would
| ead the Court to that conclusion -- the constitutional

ri ght could be waived. The Ninth Circuit said that a

def endant cannot, even if the defendant wanted to, plead
guilty. Know ng that the defendant was guilty, the

def endant coul d not waive the right.

Now, that has several inplications. It -- it
creates problens for the crimnal justice system The
Brady -- the Brady right that the Ninth Circuit would
engraft on the system here would force prosecutors to
devel op cases and use resources at the defendant's
initiative, on the defendant's time table. It creates --
turns Brady -- the right, froma fair trial right into a
fair trial preparation right.

Wth respect to certain types of cases, it would
conpromn se conspiracy cases, racketeering cases, organized
crime drug cases, white collar cases where there may be
subst anti al warehouses full of docunments. |In other words,
many prosecutors won't be preparing their case for
determ ni ng what wi tnesses they' re going to use until

they're ready to go to trial. Once they -- if they had to
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di sclose this information on the defendant's tinme table,
whi ch the defendant -- if this rule were adopted by this
Court, the first thing a defendant would do is offer --
say, "I'mthinking about pleading guilty. Gve nme
everything in your files."

Now, a prosecutor in conplicated cases is not going

to want to do that and -- and will refuse to engage in
t hat process or will -- once -- once it does so, there's
no nore incentive for the -- for the prosecutor to enter

into the plea bargaining process. So, it could be
damaging to the benefits of the defendants over and over
again that's received the benefits of the plea bargaining
system which this Court has sanctioned and encour aged.

QUESTION: | don't want to cut into your -- your
reserve time. Just one question. If you prevail in this
case, what happens? Does she get a |onger supervised tine
of relief? O is there anything that's still live in this
case as to this defendant?

MR. OLSON: The --she -- she --

QUESTION: O has she served the full tine
anyway ?

MR. OLSON: -- she -- | don't -- | don't know
whet her she's served the entire -- the sentence that was
given to her was 18 nonths in incarceration and a 3-nonth

-- a 3-year --
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QUESTI ON: 3 years.

MR. OLSON: -- probationary period. | think
that that would continue to go on. That was at the very
| ow range, |low end of the guideline sentence.

QUESTION: So there is still some -- sonething
at stake here?

MR. OLSON: Yes, | believe so, Justice Kennedy,
but I'"m not sure, 100 percent sure, factually |I know the
answer to that.

If I may reserve the bal ance of ny tine.

QUESTION:  Very well, General O son.

M . Hubachek, we'll hear from you

ORAL ARGUMENT OF STEVEN F. HUBACHEK
ON BEHALF OF THE RESPONDENT

MR. HUBACHEK: M. Chief Justice, and may it
pl ease the Court:

The Due Process Clause requires the disclosure
of materials --

QUESTI ON: Before you get going, is the case
noot? |Is there sonething left on the 3-year probation
period?

MR. HUBACHEK: Yes, there is, Justice O Connor

QUESTI ON: Thank you.

MR. HUBACHEK: Now, the -- the disclosure of

mat eri al excul patory information is essential to ensure
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t he accuracy of crimnal convictions. And Ake indicates
there's a societal and individual interest in the accuracy
of such convictions that's paranount.

The system that we have now, as has been

di scussed already this norning funnels cases into plea

negotiations, and the -- the Court has said that's not a
bad thing, but it -- still, it funnels everybody, the
guilty and the innocent, into the sanme sort of result.

| nnocent people are provided the sanme substantial and
legitimate incentives to plead guilty as quilty people
are.

And if | could return to Justice --

QUESTION: No. | -- 1 object to that. | -- 1|
don't think our system ever encourages or, indeed, even
permts an innocent person to plead guilty. Qur rules
require the judge to -- to interrogate the person pleading
guilty to make sure that, indeed, the person is guilty.

There is nothing in our systemthat encourages or even

all ows an innocent person to -- to plead guilty. And
woul d be horrified if -- if there were sonmething |ike
t hat .

MR. HUBACHEK: Well, Justice Scalia, the -- the
system does not -- first of all, | guess the first
protection would be a rule 11 type factual basis. That's

not required in every case. 1In fact, the Fifth Crcuit
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cases that the Solicitor General relies upon, both of
those were nolo or Alford type pleas. So, there was no
factual basis provided at all in those cases. |Individuals
who don't know whether they're innocent or guilty -- they
don't have to provide a factual basis that's -- that's
i ncorrect or false.

QUESTI ON:  How many i ndividual s don't know
whet her they're innocent or guilty?

MR. HUBACHEK: Your Honor, there are sone.

l've --

QUESTION: I'msure there may be rare cases, but
it -- it israre. 1Is it not?

MR. HUBACHEK: |'m sure that it's not
tremendously common, but the inportant thing is -- is that

i ndi vidual s who are innocent do receive the sane
incentives to plead guilty. And |I've cited sone cases
fromvarious State courts at pages 10 to 11 of the brief
where individuals pled guilty where substantial materi al
excul patory evidence existed, several cases |ike Justice
Stevens' hypothetical involving identification testinony
where an individual was charged with an of fense and was
told that there had been an identification made by what
appeared to be an otherw se uni npeachable wi tness --
QUESTION: So -- so that's what your case cones

down to? You want us to facilitate the pleading of guilty
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by i nnocent people. You -- you want us to set up a system
that will make -- will make that a nore intelligent
decision so that we can put in jail a |lot of people who

pl ead guilty even though they're innocent because it's a

good deal for them

MR. HUBACHEK: No, Your Honor, not -- not at
all. I --

QUESTION: | thought that's what you're saying.
| don't know what other -- for the guilty person, you're
not worried about it. You're -- you're asserting the

ri ghts of the innocent.

MR. HUBACHEK: Right. [It's the innocent person
who needs to receive this --

QUESTI ON:  Who needs to be able to plead guilty
so he'll -- he'll serve a sentence that he doesn't
deserve.

MR. HUBACHEK: Well, Your Honor, the fact that
t hat happens exists already. The rule that |I'm asking for
is to provide material excul patory information to
i ndi vidual s who are not guilty which will, when they are
able to --

QUESTION:  But your client is guilty, and I
don't understand why what we're tal king about is sone
hypot hetical. You have to establish your client's right

and the argunent is, if the case is going to go to trial,
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you're entitled, before the trial starts, to get this
stuff, but you're not entitled to get it in the beginning
of the case. And you are representing a guilty client and
asserting that right on behalf of your guilty client.

MR. HUBACHEK: Well, Justice G nsburg, the --
t he posture of the case, as has been discussed, is that
there -- this is a sentencing issue where there's a
request for a departure based upon the -- this fast track
program Ms. Ruiz didn't participate in the fast track
program because she objected to the termof the plea
agreenent which required her to surrender her rights under
the -- the Brady deci sion.

QUESTI ON:  But she -- she pled guilty
nonet hel ess.

QUESTI ON:  She said she's guilty.

MR. HUBACHEK: Yes, she did.

QUESTION:  And she didn't enter an Alford pl ea.

MR. HUBACHEK: No, Justice Souter, she did not.
But the -- the way that the case was presented to the

Ninth Circuit was that she had a constitutional right to

this information, if it existed. | nean, there are
situations where the -- the marijuana, for instance, in
this case is concealed. |It's unlikely that an individual

who's nmerely a courier would ever have actual access to

it. There is a recent spate of cases in Dallas where the
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drugs that were seized turned out not to be drugs.

QUESTION: That's all true, but this is --
you're asking for a really major change in the system
mean, what the Governnment says -- and maybe it would be a
better system but the Governnent says, once we go down
this path, here's what's going to happen. And they sound
right to me.

The prosecutors, who are very busy -- very busy
-- and have a little time with the witnesses and they go
in and start tal king about a plea, will now not be able to
do that. They'll have to look into their wtnesses, get
all the evidence together, get the inpeachnment stuff, give
it to the defendant, and 80 percent of them or maybe only
30 percent will say, the hell with this. W'Ill go to
trial. 1'mnot going to do it. W'Il go to trial

And under the present system particularly in
drug of fenses, what that neans for many, nmany, nmany
people, qguilty and innocent -- let's say qguilty -- they're
going to go away for very long times. And therefore,
we're transformng this systeminto sonething like a
Eur opean system where you can't take guilty pleas, and
it'd be somewhere in the mddle. That's a mmjor change.
And, anyway, the Constitution doesn't requirenment --
require it and it would work out the worse, they say, for

a |l ot of defendants.
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MR. HUBACHEK: Well, first of all, Justice
Breyer, the -- this system has been in place in the
Southern District of California, which has this enornous
casel oad and all these drug cases, for the past year. The
term - -

QUESTI ON:  Have they been giving all the
evi dence, the inmpeachnment evidence and so forth?

MR. HUBACHEK: Right. The termthat -- that Ms.
Rui z objected to has been renoved fromthe plea agreenent.
It's been going on for a year. The pleas are proceeding
apace.

QUESTI ON:  The sane way?

MR. HUBACHEK: The sane way, Your Honor. The --

QUESTION: But let's -- let's go back perhaps to
Justice G nsburg' s question, that you say you're here on
behal f of innocent people who want to plead guilty. But
your own client admtted that she was -- had 50 or 60
pounds of marijuana. Surely, you've got to argue for a
rule that favors sonething like that who is not an
i nnocent person.

MR. HUBACHEK: Well, the rule that |I'm proposing
woul d, indeed, benefit both non-innocent and innocent
i ndividuals. But that's the case with every
constitutional protection.

QUESTION: Well, wouldn't it be better to just
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say we don't accept guilty pleas frominnocent people?
That's our policy.

MR. HUBACHEK: Well, the -- | don't think that
any judge or any prosecutor wants to accept guilty pleas
frominnocent people.

QUESTION:  And indeed may not do so. That's the
rule. You -- you won't accept a guilty plea from soneone
who' s i nnocent.

MR. HUBACHEK: Well, the protections that are in
pl ace don't fully account for innocence. For -- for
exanple, even in a rule 11 decision -- in a rule 11 plea,
if you ask sonmeone, did you sell the drugs or did you, you
know, shoot the person, that doesn't say anythi ng about
whet her or not there's entrapment. It doesn't say
anything at all about whether or not there's self-defense.
| f a defendant pleads guilty in ignorance of that kind of

information, then in fact an innocent person could plead

guilty. In Alford pleas or nolo pleas, there's no factual
basis provided at all. And again --

QUESTION: Wait a mnute. | don't understand.
The person doesn't understand that there's a -- this

person doesn't have a | awer who tells him you know, if
you shot the person in self-defense, of course, you're not
guilty. Is -- is that the hypothetical you're positing,

sonmebody who has such poor | egal advice and he doesn't
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know there's a right of self-defense?

MR. HUBACHEK: The -- the concern here, Justice
Scalia, is not evidence that the | awer has access to and
sinply m sadvises the client. | understand that you have
to take the risk in many situations. What |'mtalking
about is evidence that would support such a defense, an
entrapnent defense, or a self-defense defense that's not
avail able to counsel but is in the possession of -- of the
prosecuti on.

QUESTION:  Well, it would certainly be in
possessi on of the defendant. | nean, it -- it's
i mpossi ble for himnot to know whet her he was acting in
sel f-defense. The -- the only possible reason for -- for
giving him this innocent person, this information is to
enable himto make an intelligent judgment to plead guilty
even though he's innocent. And | don't think we're -- |
don't think we're supposed to encourage that.

I mean, we woul d have contradictory policies.
Ot her provisions of our |aws nmake it very clear that we
are not to accept guilty pleas frominnocent people, and
you want to adopt a systemthat will enable innocent
people nore intelligently to plead guilty.

MR. HUBACHEK: Well, perhaps -- what |'m saying
is -- is that if information that supports the self-

def ense theory that is not in the possession of the
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def ense but is in the possession of the prosecution, if
t hat evidence is turned over, that will make it nore
i kely that the innocent person will go to trial --

QUESTI ON:  Okay. Let's --

QUESTION: Is there -- is there any precedent
outside the Ninth Circuit that says Brady is an imedi ate
turnover right and not a preparation for trial right?

MR. HUBACHEK: Yes, there is. The Second
Circuit has adopted this rule since 1988, and again, while
the Solicitor General has conme forward and indicated there
are nunerous potential down sides to this type of
constitutional rule, the bottomline is -- is it --

QUESTION: The Second Circuit has for inpeaching
material as well?

MR. HUBACHEK: Yes, Your Honor.

QUESTION: Let ne go back to a variant of
Justice Scalia's question. It seenms to me that your
strongest argunent is the argunent that does focus on the
-- the supposedly innocent defendant. And -- and the
argunment that | think is strongest with respect to that
category is the argunent that those who enter Alford pleas
obvi ously are not doing so because they want to plead
guilty, despite their protest of innocence, they' re doing
it because they think they face such terrible odds that,

in fact, it's better for themto collapse at the begi nning
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and get it over with. And if these people are presented
with excul patory, including inpeachnment evidence, they are
less likely to do just what Justice Scalia says we, after
all, as a systemdon't want themto do.

My question is, do you have any indication that
there is such a rash of unintelligent Al ford pleas going
on that we should nodify the entire systemto respond to
this risk of Alford pleas that, in fact, would not be
entered if the disclosure that you ask for were given?

MR. HUBACHEK: | don't have an -- an enpirica
study that shows how many such guilty pleas are entered.
|"ve cited on pages 10 to 11 of the respondent's brief a
nunber of cases in which there are potentially innocent
peopl e who have pled guilty, individuals who didn't know,
for instance, that a witness saw the tire blow out on the
car before the car crossed over the nedian, indicating
that that person -- that the tire blowout, not the
person's driving was responsible for the accident.

Anot her case, the G bson case, where the
prosecutor was actually told by the main identification
wi tness that she was changi ng her story, and that wasn't
turned over to the defense.

In the Lee case, a situation where the
i ndi vi dual was charged with an offense and told that there

was an identification, and it turns out that the -- the
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wi tness msidentified himand that then the -- the w tness
was | ater shown, before a prelimnary hearing, a picture
of the defendant. So, there are cases out there in which
this risk exists.

And if | could, I think that the -- one of the
problens | guess in getting across the point is that I
think the Solicitor General has m sstated the inport of
the Ninth Circuit's test. The Ninth Circuit's test is not
solely a -- you know, we want to give you all the cards so
you can nmake a better strategic choice. The -- the test
is derived fromthe Court's decision in Hll v. Lockhart,
and Hill v. Lockhart's test says woul d the defendant have
gone to trial if, in fact, he had received the proper
advice. But then it says that --

QUESTION:  Well, but even -- even if you're
going to inply -- if -- if that's going to be your
standard, it seens to ne that the Solicitor General has
got a point when he says if the Ninth Circuit test is
going to be applied and applied with your gloss, it can't
stop where it is now It's going to have to go the
further step and, in effect, require disclosure of all the
i ncul patory evidence. What's your response to that?

MR. HUBACHEK: My response to that is -- is that
we' re asking for a right based on Brady, and Brady doesn't

provide for --
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QUESTION:  Oh, but Brady -- | nean, Brady
ultimately comes down to a judgnment about materiality, and
-- and materiality in the sense of -- of the kind of
evi dence that disturbs confidence in the verdict is a
judgnment that can only be made in the context of the
entire evidence of the case. Brady judgnents ultimately
are made after the fact. And | don't see why that -- that
very fact if we're -- if Brady is going, ultimately, to be
our standard here, doesn't inply just what the Solicitor
General argued.

Before we can tell that there has been a
violation of the rule that you propose, a court would have
to know -- and i ndeed, before that, a defendant presunably
woul d have to know -- the -- the entire evidentiary world
of that case. And that neans you've got to know a | ot
more than inmpeachnment evidence or even excul patory
evidence. You' ve got to know what the incul patory
evidence is. So, it seens to me that what you're arguing
for, even with your gloss and even starting with Brady, is
essentially a global disclosure rule.

MR. HUBACHEK: Well, I'd respectfully disagree.
| think that the Hill v. Lockhart test, when specifically
the Hill case was discussing when defense counsel fails to
-- to find material excul patory evidence, that the Ninth

Circuit test would apply at that point, but that that test
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wll ultimately devolve into what effect this evidence
woul d have at trial. So --

QUESTION: Hill -- Hi Il was an ineffective
assi stance of counsel case, wasn't it?

MR. HUBACHEK: That's correct, Your Honor.

QUESTION:  So, we're not talking about any
obligation of the prosecutor in Hill

MR. HUBACHEK: No. | understand. But -- but
Hi Il tal ked about ineffective assistance of counsel in the
context of the failure to |locate materi al excul patory
evi dence, essentially the same facts that -- that could
concei vably result in the withdrawal of the guilty plea.

QUESTION:  Yes, but the relationship between a
def endant's attorney and the prosecutor on the other side
are by no neans the sane.

MR. HUBACHEK: | agree. And Brady certainly
doesn't suggest that they're the sane. Brady in trial
requires that the prosecutor turn over the evidence but
not to tell the defense | awer how to use it. Well, we're
positing that the same sort of obligation should exist at
the pretrial stage. The prosecutor has to turn over the
i nformation but not go any further and provide advice as
to how it should be used.

QUESTION: It's so odd that it cones to us in a

case where there's no suggestion that we're dealing here
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with an innocent defendant. W're -- we're told nothing
about what's out there that would affect this case, are
we?

MR. HUBACHEK: | -- | understand that this is a
case where there's a guilty plea and we're not nmaking an
argument that she -- that Ms. Ruiz should be permtted to
wi t hdraw her guilty plea. However, if the Court adopts a
rule that the Ninth Crcuit and the Second Circuit's
approach is incorrect, then defendants will not receive
excul patory evi dence before they plead guilty and
situations such as arose in the various --

QUESTION: Well, I -- 1 assunme there is, as the
Solicitor General suggests, sone pretrial discovery right
t hat a defense counsel has.

MR. HUBACHEK: Well, there's sone pretrial
di scovery right, but it's not extensive and oftentinmes it
doesn't cover the types of information that has led to
potential m scarriages of justice, as | set out in the
brief.

QUESTION: And in fact, the -- the relevant
di scovery rule actually prohibits, as | read it, discovery
of some material that you say this rule would cover.

MR. HUBACHEK: Right. For instance, the --
the --

QUESTION: Statenments of w tnesses, for exanple.
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MR. HUBACHEK: Exactly. Justice Stevens,
your --

QUESTION:  Which is -- which is a troubling
concept because one of the things we're sort of trying to
do here is bal ance the systemw de benefit of an -- a fast
track program on the one hand, with the occasional case
where there's a risk of injustice that -- that concerns
you. And it's that very balance that, it would seemto
me, nust have notivated the draftsman of rule 16 and the
enact nent of the Jencks Act that have devel oped sone
rat her el aborate rules as to just what rights you do have
before you plead guilty, and you're, in effect, saying
wel |, we should go beyond those as a matter of judici al
craft smanshi p.

MR. HUBACHEK: Well, the rule that we're
proposi ng woul d not supplant all of those rules. This is
a narrow range --

QUESTION: It would add to them and that's it.
There's -- there's a limted right of discovery under the
Federal rules, and you are urging an expansi on of that

ri ght essentially.

MR. HUBACHEK: It -- it would expand it. That's
correct. However, it would expand it in only a narrow
fashi on because the information that we would -- that the

def ense woul d be entitled to would be limted by the
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notion of materiality. Mich of the debate in Agurs and
Bagl ey was whether or not a nore broad rule should be
adopted, but ultimately the -- the Court settled on the
materiality standard.

QUESTION: What we're doing is -- is you're
asking us to open up the plea bargaining process and
pi eceneal to bring in a constitutional rule that woul d
af fect one aspect of it. Now, it's -- it's hard for nme to
accept that, at |east wi thout know ng nore about what are
t he proposals around in the bar and el sewhere as to how
t hat process should be regularized. Are there rules
suggestions, rules change suggestions, statutory
suggestions? Where does this constitutional rule com ng
in, in a sense, out of -- from somewhere suddenly affect
this -- the whole process? Can | get a grasp of that by
readi ng sonet hi ng?

MR. HUBACHEK: | -- | can't direct you, Justice
Breyer, to any particular rule change proposals that are
out there.

Qur argunment is based upon the notion that
everyone agrees that the defendant is entitled to -- to
mat eri al excul patory evidence at trial under the Fifth
Amendnment and al so that the -- that the Sixth Amendnent
requi res defense counsel to find material excul patory

evi dence to use at trial
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Now, the -- the Sixth Amendnent al so requires

counsel to locate material excul patory evidence before the

decision to make a plea is -- is made. And the reason
that is is so that it will be a plea that's worthy of
confidence. And that's -- ultimtely the standard under
Brady is -- is essentially the sane as under Strickl and.
W want a -- a proceeding that's reliable.

Under the current state of the law, if defense
counsel fails to find a piece of material excul patory
evidence, that guilty plea is then, therefore, going to be
unreliable. But if the sanme piece of -- of materi al
excul patory evidence is unavail able to counsel, but in the
possessi on of the prosecution, that conviction is
considered to be reliable even if the defendant doesn't
get the benefit of it.

So, what we're proposing is -- is that there is
a conplenentary action of -- of both the Fifth and Sixth
Amendnent rights pre plea and during the trial and that if
there is going to be an overlap in the Fifth and Sixth
Amendment rights it's got to be at -- where the interest
that those rights protect is at its highest, and that is,
protecting the innocent from pleading guilty.

QUESTI ON:  Under the fast track program does
t he defendant have to waive rule 16 rights?

MR. HUBACHEK: The -- under the fast track
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program the defendant can't file any notions at all, but
the -- what happens is -- is that there is a pre-
indictnent offer that's made and the pre-indictnment offer
is usually acconpani ed by discovery in the formof -- in a
case like Ms. Ruiz's, the reports of the initial

i nspectors and then the special agent who conmes in and
does the interrogation and does the -- sort of a summary
of the other individuals' informtion.

QUESTI ON:  So, those are avail abl e even under
the fast track program

MR. HUBACHEK: That's correct. That information
i's provided.

QUESTI ON: Suppose you're right on your
constitutional argument. |1'd just like you to spend 1
nm nut e addressing what | do not see how we get around the
sinple fact that you have a client and your client is
saying that, as a matter of |law, the judge had to depart.
And not only am | unaware of any |aw that says the judge
has to depart, but in this case, | can't even find a
provi sion that would allow himto depart.

And -- and | -- they've said, oh, well, he was
under a m stake of law. So, |I've read the three sentences
gquoted for that proposition, and | certainly don't see any
m stake of law there. He says, the court has read and

consi dered the -- the docunents, blah, blah, blah, and
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|"ve decided this is -- the court feels that this is not
proper case for departure. So?

And in another part of the record, he says -- he
says, if you didn't sign an agreenment, you have to |ive
with the consequence.

MR. HUBACHEK: | -- | agree, Justice Breyer,
that there's no rule that you can say that a district
court is conpelled to depart in any case. The -- the
district court judge, when asked to depart because Ms.
Rui z was being denied the fast track benefit because she

refused to agree to what she thought was an

unconstitutional provision -- the district court's only
response was -- is that was acceptance and offer. The --
and the interpretation of that is -- is the district

t hought it didn't have discretion to depart unless the
Gover nment was agreeing --

QUESTION: That's really not what he said. |
mean, he just said you're not going to get advantage of
this because you didn't sign it.

QUESTION: He said it's just not proper. |
mean, | wish he'd give us |anguage that -- that would
i ndicate that he thought he couldn't depart, even if he
wanted to. He just said it's not, in his view, a proper
case, but that's -- you know, that's fully consistent with

his discretion.
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VMR. HUBACHEK: The -- the district court's

comment related to whether or not -- he said to counse
that there was offer and acceptance and -- and that's it.
And that --

QUESTION:  What's bothering ne is this, that you
coul d say, okay, let's just hold everything in abeyance,
get to the issue. If we do that, why wouldn't this case
stand for the proposition that courts of appeals have
absolute authority to review every instance in which a
trial judge refuses to depart? |In which case there wll
be tens of thousands of such instances every year going
right up to the court of appeals for review of the
guesti on whet her he should have departed. Now, that's a
maj or change in the law, | think. And how -- how could I
avoi d that change and yet get to the issue?

MR. HUBACHEK: Well, the Solicitor General
hasn't been fram ng the questions related solely to the

di scovery issues, the Brady issue and the waiver issue.

So, | don't think that the Court would be ruling on the

propriety of the -- of the Ninth Crcuit's analysis --
QUESTI ON:  Your -- your answer IS an easy one,

M. Hubachek. Qur -- our opinions are very clear that in

cases where we say nothing about jurisdiction, there is no
hol di ng on jurisdiction.

MR. HUBACHEK: That's -- that's what | was --
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(Laughter.)

QUESTION:  If we sinply didn't -- if we -- if we
sinmply didn't discuss the jurisdictional point, our -- our
deci sion would stand for nothing. But it's not very
responsi ble to do that where it's very clear where there's
that there's no jurisdiction. That's -- that's the nore
seri ous obstacle.

MR. HUBACHEK: Well, perhaps cert was -- was

i nprovidently granted. | nean, the -- M. Solicitor
General has cone up and said that the -- the Governnment is
not challenging the -- the Ninth Crcuit's ruling.

QUESTION: Did you argue in the Ninth Circuit
that there was jurisdiction?

MR. HUBACHEK: Yes.

QUESTION: Then | take it you certainly don't
take a different position here.

MR. HUBACHEK: No, certainly not, M. Chief
Justi ce.

QUESTI ON: But our renmedy would not be to
dismss the wit. Qur renedy would be to vacate the
judgnment of the court of appeals if the court of appeals
did not have jurisdiction.

QUESTION:  You don't want that.

MR. HUBACHEK: No, | don't.

(Laughter.)
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MR. HUBACHEK: W <th respect to the -- the --
with respect to the Fifth and Sixth Amendnment clai mthat
we' ve made, the Second Circuit has also found a different
t heory under which the -- the Court could find a Brady
violation, and they've indicated that the failure to turn
over Brady information is essentially otherw se
i nperm ssi bl e conduct under the Brady v. United States
case. So, M. Chief Justice brought up Brady v. United
States, and | think that the Ninth Crcuit's analogy to
Hill v. Lockhart and the MIler v. Angliker inpermssible
conduct approach has both addressed the concern that

United States v. Brady woul d preclude.

QUESTION:  But -- but, you know, to say we'l]l
just call it inperm ssible conduct because we want to get
it done isn't very satisfactory. | mean, you have to say

why it's inperm ssible.

MR. HUBACHEK: Right. And our -- our point is
-- is that it's inperm ssible because the Fifth and Sixth
Amendnent s together protect the innocent from conviction.
When the Fifth Anmendnent right to receive the information
-- excuse nme. \When the Sixth Amendnent right to have
counsel find this information attaches, then the Fifth
Amendnent right to have the Governnment turn it over should
al so attach because the sane source of unreliability would

be present if, in fact, the defendant were to nmake the
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decision to plead guilty w thout receiving materi al
excul patory information

QUESTION:  But in order to make that argunent,
as | understand it, you have to make an unreliability
argument divorced froma materiality argunent. Do you
agree?

MR. HUBACHEK: No. No, | don't because there is
a materiality requirenment in Hill v. Lockhart.

QUESTI ON:  How do we judge that materiality at

-- | nmean, in H Il and Lockhart, when -- when you're
dealing with counsel, you can at |east say, well, if -- if
t hey had been aware -- regardless of how the case would

have turned out, there's a way in which it makes sense to
say that if they had been aware of this kind of evidence,
t hey would have said we're going to trial. W're going to

roll the dice.

When you're dealing with -- with essentially a
-- a Brady rule, you're not dealing with a will they rol
the dice or will they not kind of question; you're dealing

ultimitely with the question of what was its effect on the
-- the soundness of the verdict, the soundness of a
result. And the only way you can naeke that judgnment is to
know everything that would be in the case. In a sense
that's easy in a Brady situation because you're | ooking

back. Here you can't | ook back
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So, it seens to nme that you've either got to
conme up with an entirely new materiality or prejudice
standard, and the -- and the effectiveness of counsel
cases don't seemto me quite on point there. O you' ve
got to dispense with a materiality standard entirely and
say anything that would have had any tendency to excul pate
or to inpeach in a way favorable to the defendant, if
deni ed, supports in effect a -- a claimfor relief, which
is a nonmateriality standard.

MR. HUBACHEK: Well, Justice Souter, on page 16
of our brief, we have a block quote fromHill v. Lockhart,

and | really think that the test that was discussed in

Hill v. Lockhart covers the -- the concerns that Your
Honor is nmentioning today. And ultimately Hill v.
Lockhart concludes by saying that in -- in the case of

counsel failing to discover material excul patory
information, which is essentially the sane type of problem
that we're tal king about here, it says that ultimtely the
assessnment will depend in |large part on a prediction
whet her the evidence |ikely would have changed the outconme
of a trial.

Now, | certainly agree that it will be a nore
difficult assessnment to nake wi thout there actually having
been a trial, but we're asking that Your Honors adopt a

rule in which you would be -- the courts would undert ake
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exactly the sane analysis that Hill v. Lockhart already
requires in the context of defense counsel failing to find
a piece of excul patory information. And -- so, we're not
at all asking that this analysis --

QUESTION: But that is a different -- | nean, it
necessarily is a different standard fromthe Brady
standard of materiality which we have now. 1Is it not?

MR. HUBACHEK: Well, the Brady standard for
materiality, as was explained in Kyles, derives from
Strickland. Hill v. Lockhart also derives its materiality
standard from Strickland. So, | think it's --

QUESTION: Well, let's go back to nmy question.
They -- they may have a common ancestry, but in fact they
are not identical tests because they are applied in

circunmstances that are by definition very different.

MR. HUBACHEK: Well, | -- 1 think that it's an
easier application post trial, but it's still the sane
test that -- that's -- that we're being asked to apply in
the plea situation because Hi Il v. Lockhart says, look, if

counsel doesn't find the key piece of evidence and you

pl ead guilty, then we're going to go back and | ook and
see, well, what woul d have happened at a trial if you had
t hat key piece of evidence. |If there's a reasonable
chance you would prevail at trial --

QUESTION: And in -- and in order to do that
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intelligently, we've got to know what the trial would have
i ncluded, won't we? And that either neans, nunber one,
that the disclosure has got to go to, in effect, the
i ncul patory evidence, or it nmeans at the m ni num nunber
two, that the State has an opportunity to conme in and say,
we'll tell you what the incul patory evidence woul d have
been. This is what we would have put in, and judged in
this context, it's not material.

One way or the other, either -- either the
necessary inplication of your test or the -- the
inplication that the State would have a right to respond

toit, it seens inplies that in order to apply your rule

before trial, a -- a court, review ng one of your clains,
woul d have to make a judgnent about the -- the
significance of the evidence in the context of -- of an

entire trial, a whole evidentiary record that can be --
that can -- can be antici pated.

MR. HUBACHEK: And that's the sanme approach that
Hill v. Lockhart requires. But a prosecutor in making the
determ nation --

QUESTI ON:  Except in Hill it's easier because we
know that trial decisions are -- are often nmade wi t hout
knowi ng what the result would be. They are decisions to
go ahead and have a shot at defending the case, and that's

a different -- that's a different standard from Brady
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materiality.

MR. HUBACHEK: Hill is a plea case.

QUESTI ON:  Thank you, M. Hubachek.

General O son, you have 4 m nutes remaining.

REBUTTAL ARGUMENT OF THEODORE B. OLSON

ON BEHALF OF THE PETI TI ONER

MR. OLSON: Thank you, M. Chief Justice.

What the respondent is proposing and what the
Ninth Circuit adopted is an unwor kabl e and undesirabl e
rule to solve a nonexistent problem And it's illustrated
by the facts of this case. The footnote or the -- the
pages in the respondent's brief cite sone cases in which
theoretically it m ght be that sonme driver who crossed the
line earlier mght create a problem but that is not this
case. And there's no enpirical evidence or any other
evidence in the record that would show that there's a
significant problem here. The --

QUESTION: M. O son, would you address again
the jurisdictional problemhere? 1| nean, if -- if in fact
the district court judge had discretion about what
sentence to inpose and could have -- and did exercise that
di scretion, do we have to be concerned about --

MR. OLSON: | think that is not an easy
situation, but | think that the Ninth Circuit believed

that however inartfully the district court expressed it or
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inconpletely the district court expressed it, that the --
that the district court was saying it didn't feel that it
had the capacity or the ability under the |law to depart,
that it didn't have the discretion to do so. That's what
the Ninth Circuit decided. W argued otherwi se to the
Ninth Circuit --

QUESTION: | guess this is not a proper case
could nean that, | suppose. | wouldn't put it that way,
but it could --

MR. OLSON: It could nean that. That's how the
Ninth Circuit -- Circuit perceived it.

QUESTION: |I'd even attenpt not to say anything
about it, so long as | was not certain that there was no
jurisdiction.

MR. OLSON: We -- we believe that we -- after
| ooking at it carefully, we've decided that the Ninth
Circuit probably was right under the circunstances,
al t hough you could argue it the other way, and that this
-- this is an issue that is presented clearly with respect
to the -- the | egal standard that's been adopted to the --
by the Ninth Circuit and which is in play today.

The -- the respondent says, well, pleas are
proceedi ng apace in California notwithstanding -- or in
the Ninth Crcuit, notwithstanding the decision in this

case. There is no evidence in the record to suggest that
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this hasn't created a problem and in fact, |I'minfornmed
that there are cases that have not been brought and cases
t hat have been di sm ssed because of a concern about
conplying with the rule in this case, because once that's
done, those cases are -- are potentially over with. But
the fact is there's no evidence either way.

Justice Breyer, you raised some questions about
whet her we woul d be constitutionalizing a rule which would
change Jencks and change the discovery rules. There --
there -- on page 26 of the Governnent's brief, we tal ked
about the fact that there have been efforts to change and
accelerate the discovery requirenents and that those have
been soundly rejected for the very reasons we've been
tal ki ng about here. And the Jencks standard is what it is
because there's very nmuch concern over the safety of
w t nesses when those statenents are produced earlier in
the case. And that's -- Congress has made that deci sion
quite consciously that those statenents don't have to be
produced until the witness is actually called in trial for
t hat reason.

Let me finish by saying that with respect to
Hill v. Lockhart, that's a case involving a requirenment
t hat a defendant have, under the Sixth Amendnent,
conpetent counsel within the range of -- of conpetence

expected for counsel in crimnal cases. That's a Sixth
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Amendnent right to effective assistance of counsel. It is
not a -- a constitutional right to effective assistance of

the prosecution in deciding whether to plead guilty or

not .

VWhat we have in this case is a rule which is not
requi red, which -- which would cause consi derabl e
problens. It would underm ne the plea bargaining system

which is inportant to the adm nistration of crim nal
justice in this country, and affect the finality of guilty
pl eas, which is an inportant consideration as well.

CHI EF JUSTI CE REHNQUI ST: Thank you, Gener al
a son.

The case is submtted.

(Wher eupon, at 12:02 p.m, the case in the

above-entitled matter was submtted.)
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