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PROCEEDI NGS
(11:15 a.m)

CHI EF JUSTI CE REHNQUI ST: W' Il hear argunent
next in Number 01-1368, the Nevada Departnment of Human
Resources versus WIIliam Hi bbs.

M. Taggart.

ORAL ARGUMENT OF PAUL G TAGGART
ON BEHALF OF THE PETI TI ONERS

MR, TAGGART: M. Chief Justice, and may it
pl ease the Court:

There are three reasons Congress did not validly
abrogate State imunity when it adopted the Fam |y Medica
Leave Act's famly |l eave provision. First, the FMLAis
everyday econom c | egislation, a national |abor standard,
not antidiscrinmnation |egislation, second, Congress was
not responding to a discernible pattern of
unconstituti onal behavior, and third, even if such a
pattern were discernible, the 12-week fam |y | eave nandate
enforced by abrogating State inmunity is not a
proportional and congruent response.

The Fam |y Medical Leave Act is no different
than the m ni rum wage and ot her national |abor standards.
It is, inits operation and effect, it is sinply Comrerce
Cl ause | egi sl ation.

QUESTION:  Well, but nowin the statute, the
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findings, or the beginning, they refer to the Equal -- the
Equal Protection Cause. They say it's consistent with
the Equal Protection C ause of the Fourteenth Anendnent,
don't they?

MR, TAGGART: Yes, they do, but they do not --
Congress did not invoke Section 5 of the Fourteenth
Amendnent, as it did in the ADA and the ADEA statutes. It
told us exactly why, in the House and Senate reports, it
was nentioning the Fourteenth Anendnent in the text of the
statute.

QUESTION. Well, as applied to private
enpl oyers, | suppose Congress had to rely on Commerce
Cl ause powers, but as applied to States, there is specific
reference in the statute, of course, to section 5 -- to
equal protection.

MR, TAGGART: Yes, there is specific reference
to equal protection --

QUESTI ON:  Yes, right.

MR, TAGGART: -- but Congress told us why they
nmenti oned equal protection in the House and the Senate
report, where Congress stated that if --

QUESTI ON:  Why do you need the House and Senate
report? | mean, the very text of the statute doesn't say,
in order to assure equal protection of the laws in the

States. That's not what it says. It says that what we're
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doi ng, what we're requiring, the leave that we're
requiring, we are requiring in a manner that, consistent
with the Equal Protection C ause, minimzes the
protection, the potential for enploynment discrimnnation.

| read that as saying what we're doing here is
bei ng done with an eye to being sure that it's in
conformance with the Equal Protection Clause. That's
quite different fromsaying that we're doing it in order
to enforce the Equal Protection O ause, which is being
viol ated by the States.

MR, TAGGART: W agree with that position,
Justice Scali a.

QUESTI ON:  But M. Taggart, we --

QUESTION: But the statement in the text goes to
t he manner, goes to the manner, not to the purpose at all.

QUESTION: The first rule of statutory
construction is to read on, and if you read on with ne --

(Laughter.)

QUESTION:. -- you will find it said, to pronote
the role of equal enploynment opportunity for wonen and nen
pursuant to such clause, to pronote the goal of equa
opportunity for wonen and nen.

Thr oughout your opening brief, you never
referred to that statute. You told us there was only the

(4), the one that Justice Scalia referred to, and it

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

wasn't until your reply brief that you even acknow edged
that Congress has said, we're doing this to pronote the
goal of equal opportunity for nen and wonen. Wiy didn't
you nmention (5) in your opening brief?

MR TAGGART: Well, why we didn't nention (5),
| -- | apologize if we did not -- if we did not mention
it, but the -- the Senate report and the House report
descri be exactly why Congress was tal ki ng about equa
protection.

QUESTION:. Well, one would look to the statute
bef ore one | ooks to the House or the Senate report.

MR. TAGGART: Yes, that is correct, but the
operation of the statute clearly shows that it is just
everyday Comrerce Cl ause |egislation. Congress was deeply
concerned that the Fam |y Medical Leave Act itself would
be chal l enged on equal protection grounds, and that's why
it said it was pronoting the goal of equal enploynent
opportunity. Everything el se about the statute, the way
it operates, the economic benefit that it provides, the
fact that it doesn't prohibit discrimnation at all, show
that this is nothing different fromthe m ni rumwage, and
that -- that is what -- that is what this -- this was
adopted in the tradition of.

QUESTION: M. Taggart, | -- | thought the

reason you didn't refer to the reference to equa
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opportunity for nmen and wonen is that that is not a
reference to the Equal Protection C ause.

QUESTI ON:  Pursuant to such cl ause --

QUESTI ON:  People -- people -- people --

i ndividuals could fail to provide equal -- equal
opportunity for nmen and wonen w thout violating the Equal
Protection C ause.

MR. TAGGART: That's true, but the --

QUESTION: The -- the statute says, pursuant to
the Equal Protection C ause.

MR, TAGGART: Well, it does say that, but in our
view, it is nore inportant to | ook at the operation and
the text of the anendnent, and how -- how the -- or of the
act, and how the act works.

QUESTION:  Way? If you're | ooking at the text,
then just a few lines above, in the text, where it talks
about findings, it says that, due to the nature of the
roles of men and wonen, primary responsibility for famly
care-taking often falls on wonen, and then it says
enpl oynent standards that apply to just one gender have
serious potential for encouraging enployers to
di scrim nat e agai nst people of that gender. So what |
take that to mean is that, without this, State enpl oyers
as well as others tend to say to the woman, You go take

care of your sick nother, and because enpl oyers know t hat,
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they won't hire wonen. That's what it says in (5) and
(6), and I woul d have thought that sounded |i ke equa
protection of the laws, as if this statute is designed to
hel p renove one of the major reasons why enpl oyers

di scrim nate agai nst wonen. That's what (5) and (6) says,
and then the -- 10 lines down it says, pursuant to the
Fourteenth Amendnent.

MR TAGGART: Well, Justice Breyer, the
statenent here, in our view, indicates why Congress
adopted a gender-neutral statute. |If it adopted a gender-
specific statute, the statute itself would have been
subject to chall enge under the Equal Protection d ause.

Qur -- our concern here is that any everyday
econom ¢ legislation that nmay have a di sparate benefit to

one suspect classification or another will all of a sudden

be -- have the power to abrogate El eventh Anmendnent
imunity, and then State immunity will be subject to
abrogation at -- at any expense where Congress deens that

Commerce C ause legislation is appropriate. Congress
should not be allowed to do indirectly what it's
prohi bited fromdoing directly.

QUESTION:. M. Taggart, would you comment on
this argunent, which | think is really an elaboration on
the findings in the purpose statenent that Justice Breyer

was referring to.
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I think you can distill those statenents down to
sonething like this. W know for a fact historically
that, whenever burdens of famly responsibility are
allocated, they are allocated to the woman, not to the
man. |If we do not have an enpl oynment standard t hat
expressly says you have got to treat themexactly alike,
the wonmen will always get the short end, and that will be
reflected in hiring decisions, anong others.

Secondly, in order to nake this determ nation a
practical one, we can't sinply leave it that whatever you
do for nmen you should do for wonen, or vice versa. W've
got to put some kind of a threshold there that will mean
sonmet hing, and so we've conme up with a particul ar period,
a particular nunber of weeks. That's the only way to nake
this work. | think that is the argunent that is based, in
effect, on these two sections. That doesn't sound to ne
like sinply an end run, a phony Comerce Cl ause argunent.
Wul d you conment on that argunent?

MR TAGGART: Well, even if that were true, even
if that effect occurred fromthe statute, the failure, the
utter failure of the statute to satisfy this Court's City
of Boerne test shows that it is purely economc
| egi slation. There were absolutely no findings by
Congress regarding State conduct, or whether State conduct

was unconstitutional, and it's difficult to discern from
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the record before this Court or --

QUESTION: Well, given the fact that we have
accepted in prior cases the pervasiveness of the
phenonmenon that seens to be quite clearly reflected in the
findings and purpose, is that necessary here to say, well,
yeah, it -- we've already said, the Suprene Court has
al ready accepted its pervasiveness, but we've got to go a
step further and say, well, yeah, that pervasiveness even
goes to States. Isn't there a point at which the point
has been nade?

MR, TAGGART: Well, first of all, if that were
true, then any | aw that Congress passes that has any
arguabl e fact on discrimnation based on gender woul d be
sufficient for satisfying an abrogation of State inmunity.
In 1993 --

QUESTION: Well, we can't -- what about the
Fitzpatrick v. Bitzer decision, where the Court
unani nously found Title VIl was a valid abrogation of the
El event h Anendnent immunity, and there was no inquiry into
the history of gender discrimnation, it was just
accepted? Do you think that that case would stand up
under your anal ysis?

MR. TAGGART: Yes, it would. There -- or we
woul d take the position that it would. There is --

QUESTI ON:  Because this is rather sinilar.

10
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MR. TAGGART: Well, there is no requirenment, and
we are not urging the Court to adopt a requirenent that
Congress make findings. Congress sinply helps the Court
when it nakes findings about what it is -- whether there
is unconstitutional State behavior that would justify a
12-week family | eave benefit that's abrogated by State
sovereign imunity. But Title VIl is closely hewed to
this Court's section 1 jurisprudence, and there's every
reason to believe that Title VIl would stand up to the
City of Boerne test. So the difference with this statute
is that there is absolutely --

QUESTION: M. Taggart, | thought that part of
your argunment was, if the discrimnation doesn't exist
anynore in the State, even if it did at one tine, then the
provi si on woul d have to sunset, and as far as Title VII| is
concerned, nmany States, the vast majority of States have
their owmn Title VII laws, so at this point in tinme |
guess, under your reasoning, Fitzpatrick and Bitzer woul d
have to go.

MR, TAGGART: Well, we are not arguing that
position and, in fact, in our view T Title VIl is so closely
hewed to this Court's section (1) jurisprudence that it --
it -- there's every reason to believe that it would
satisfy this Court's test.

In -- in -- in this case, though, the question

11
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is, in 1993 was there a pattern and practice of State
behavi or that would justify a 12-week nmandatory famly
| eave benefit for all State enployees that's -- that's
enforced through abrogating State imunity, and the
standard --

QUESTION:  What was the -- inthe title of Title
VII what was the pattern and practice that justified that
result, because when the original Title VII was passed
this Court had never declared any |law that differentiated
on the basis of gender unconstitutional, and when it was
extended to public enployees -- was it in '72? -- this
Court had just begun to address the issue.

MR. TAGGART: Yes, that --

QUESTION:  And yet the Court said Congress could
do that in '72 with no special record of any kind. The
record, to the extent it existed, was nmade for race, not
sex.

MR, TAGGART: Well, we're not challenging Title
VIl in this case. W're challenging that in 1993, when
the --

QUESTI ON:  But she's asking you to distinguish
Title VII fromthis. W know you' re not challenging it.

MR, TAGGART: Well, in our view --

QUESTI ON:  What about the fact that Title VI

goes to discrimnation on the basis of sex in general, and

12
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there was no doubt that States have engaged in that and
were engaging in it at the tine. You could have said it
was -- it was general knowl edge. But the statute we're
construing here doesn't go to sex discrinmnation in
general, it goes to a very particular type of sex
discrimnation, and that is in the granting of |eave, and
on that, at least | can't say as a matter of genera

know edge that the States were in violation of provisions

of leave. 1've no idea what the state -- what the state
was. Certainly you -- you need evidence to show that they
were violating that particular aspect of -- of -- of equa

prot ection.

MR, TAGGART: Well, in order to show a pattern
and practice in 1993 it's this Court's section (1)
jurisprudence on violations of the Equal Protection d ause
t hat governs, and Washington v. Davis, incorporated into
the gender cases through State Adm nistrators v. Feeney,
is a test which requires purposeful and invidious
di scrimnation. There's no showi ng that there was a
pattern and practice of State nmanagers in 1993 of using a
gender stereotype when they granted | eave.

QUESTI ON: Whoa, whoa, whoa, wait, because if
you accept, | take it, you accept the proposition that
Congress has sufficiently shown, as far as anyone need do,

that State enployers discrimnated in their hiring agai nst

13
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wonen, the gener -- you accept that, is that right?

That's your -- your -- your -- your, for -- because if
that's not so, | guess goodbye to Title VII, a whole bunch
of things, but is -- do you accept that?

MR TAGGART: Well, Title VII, and the circuits
have said this already, is that Title VII is so closely
hewed to this Court's section (1) --

QUESTION:  No, I'mnot asking you to distinguish
Title VII. 1'masking you if, for purposes of this case,
you accept the proposition that it is adequately shown
that State enployers, like a |lot of other enployers, did
di scrim nate agai nst wormen in hiring people, in general.

MR TAGGART: If --

QUESTION: I'd like a yes answer or a no answer,
if 1 could.

MR TAGGART: Well, a qualified yes if you're
tal ki ng about 1972, when --

QUESTION: Okay, so at the time of this statute?

MR. TAGGART: Not at the tinme of this statute.

QUESTION: Ch, okay. You do not accept the
proposition that it is adequately shown that State
enpl oyers di scrim nated agai nst wonen when they passed
this | aw?

MR. TAGGART: No, and even if there was a --

QUESTION:  Ckay. No, then, | don't see the

14
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distinction with Title VII. 1t's goodbye if | accept that
argunment, | think. It's just that it was earlier?

MR. TAGGART: No, it's that title -- it's
uncl ear whether Title VII even prohibits things that this
Court's section (1) jurisprudence wouldn't also prohibit.

Title VII basically codifies what this Court
said in Washington v. Davis. It allows a give-and-take in
the courtroom of the evidence to -- to flesh out the
totality of facts that surround an enpl oynent activity,
and at the end of the day in the Title VIl lawsuit an
i nference can be made of whether purposeful discrimnation
actually occurred. It allows a defense not based upon
hei ght ened scrutiny or strict scrutiny. It allows just a
si npl e defense by the enpl oyer.

Unli ke the Fam |y Medical Leave Act, which just
takes away any defense at all for States to defend the
policies that they have, that it doesn't even el evate
State policies to a heightened scrutiny standard, but in
1993 State policies were gender neutral, and under this
Court's section (1) jurisprudence those policies should be
subject to a rational basis review But instead, the FM.A
just makes all of those policies unlawful. Any policy
t hat doesn't have 12 weeks of |eave is sinply unlawful.

It doesn't give the State the ability to come in and prove

that that policy was -- was applied --

15
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QUESTI ON:  Suppose you have two statutes, one is
a congressional statute that says, all States nust have
enpl oynment and pay policies that do not differentiate on
the basis of gender, and the second is the FMLA. It seens
to me that the FMLA is nuch nore limted. [It's just 12
weeks, the danages are capped, it's sinple to operate --

MR TAGGART: But --

QUESTION: | would think that that is nuch nore
proportional and congruent than the other statute that |
descri bed.

MR, TAGGART: Well, the -- this statute, in
our -- our position is is not proportionally concurrent,
because first, there's no pattern of State behavior that
woul d justify a 12-week | eave benefit. But to conpletely
make unl awful any act, any State policy that's |less than
12 weeks would require a substantial showi ng that States
were engaged in discrimnation in the enploynment, in
enpl oynment practices.

QUESTI ON:.  Why? Why? Because if you imagined,
and you won't concede this, but | think, take it as a
hypot hetical, then, if you imgined that State enployers
had been shown to discrimnate agai nst wonen in hiring,
woul dn't Congress have quite a ot of |eeway in choosing
the renmedy for that discrimnation, and wouldn't this

statute be part of the renedy?

16
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MR. TAGGART: Absolutely. |If your
hypot heti cal --

QUESTION:. So in other words, if it's
absol utely, then the answer as far as you see it in this
case i s whether there has been an adequate show ng that at
the time of this statute State enpl oyers discrim nated
agai nst wonen in hiring, and if the answer to that
guestion in your viewis, there was an adequate show ng,
this is an appropriate renedy, but if the answer in your
viewis, it wasn't an adequate show ng, then, of course,
you would win. That's how you're basically seeing the
case.

MR, TAGGART: Well, | don't want to agree with
you 100 percent, but -- but the --

(Laughter.)

QUESTION: | would think your-- your brief --
your brief agreed with himzero percent.

MR, TAGGART: Well --

(Laughter.)

QUESTION:  Your -- your --

MR TAGGART: W didn't --

QUESTI ON:  Under your brief, the answer is quite
clearly no, you don't think it's proportionate even if
there had been a violation shown. Isn't that what your

brief said?

17
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MR. TAGGART: Well, the hypothetical was, if
t here was enough of a showing, and | think that's the
guestion. W argue there was no showi ng, which woul d
justify no remedy, but even if there was a show ng, the
renmedy has to be proportional, and this 12-week | eave
benefit just goes far out of proportion of any discernible
pattern of conduct by States which would justify it.

QUESTION: M. Taggart, there have been scores
of Title VI| cases where there's a nice, neutral standard,
and then there's a decision nmaker, and the decision maker
is exercising discretion under these general standards.
And tinme after the tinme, the decision maker is duplicating
hi nsel f, whether race, sex, and the people who don't | ook
i ke the decision maker say, gee, we suspect
di scrim nation.

There have been countless Title VII suits that
have prevailed on that, that the standards are nice and
neutral, but the discretion whether to hire is nade by
someone who is comng up with results that exclude these
peopl e.

Now, do you think that State enployers, that the
peopl e who do hiring and pronotions for States are so
nonbi ased, so unprejudiced that that doesn't affect the
deci sion nakers on the State | evel, as opposed to the

muni ci pal level, and in private enpl oynent?

18
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MR. TAGGART: Qur position is that the
presunption has to be that States act in a constitutional
manner, and |I'm not going to stand here before the Court
and say that States are perfect, but there's certainly no
pattern which would justify a 12-week mandatory famly
| eave benefit enforced through the abrogation of State
imunity. This -- the FMLA is sinply not based upon
any -- any pattern of State conduct.

The Congress knew in 1993 that 30 States had
laws just |ike the Fam |y Medical Leave Act. Congress
wasn't thinking about whether States were violating | aw
and whether States needed to be corrected. Congress was
trying to supplenent what States were already doing with
the | eave benefit.

QUESTION: In Title VII, too, the | ead was taken
by the States. Several States had human rights | aws | ong
before there was any Federal law. At |east as to those
States Title VII should not have been valid |egislation,
should it?

MR, TAGGART: Well --

QUESTI ON: Because there was no sign that they
were not at |east as good as the Federal Governnent.

MR TAGGART: Well, Title VII is, in our view, a
-- a-- clearly, alawthat's clearly antidiscrimnnatory.

It doesn't -- it isn't -- wasn't adopted for Conmerce

19
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Cl ause purposes, and in our viewin this -- the Famly

Medi cal Leave Act is just a round peg being forced into a

square hole. It's not -- wasn't adopted with the
operation -- with the idea of acting |ike
antidiscrimnation legislation. It, in fact, would
conmpletely allow for discrimnation. It would -- and that

woul dn't be prohibited by the |law at all

QUESTION:  Ckay, if they had passed this statute
wi thout the 12 weeks in it, and the statute had sinply
said, on famly | eave decisions, the decisions have got to
be the sanme, the standard for making them has got to be
t he sanme, whether the enpl oyer, enployee is a man or a
woman, woul d that be constitutional ?

MR TAGGART: Well, that --

QUESTION:  Under section (5)?

MR TAGGART: Well, certainly that woul d sound
nore |like an antidiscrimnation |aw that would require
| eave, if it's granted --

QUESTI ON:  Ckay.

MR TAGGART: -- to be granted on a gender
neutral basis --

QUESTION:  Now, the difference between that case

and this -- I'"'msorry. | didn't mean to interrupt you
MR TAGGART: [|I'msorry, Your Honor.
QUESTION: | was trying to get in another

20
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guestion before Justice Scalia did.

(Laughter.)

QUESTION:  The difference between the case |
just put to you and the case that we've got here is 12
weeks, and | suggested that one reason for the 12 weeks is
a decision on the part of Congress that if we don't put
some period of tine, sone threshold period of tine, our
nondi scrim nation standard isn't going to be worth
anyt hi ng.

For exanple, just outside this case, the States
could say, okay, we're going to give a 1-week maternity
| eave, nmen or wonen. Cobviously, that isn't going to
acconplish anything. So Congress says, we've got to have
sonme kind of a threshold in order to make this requirenent
of neutrality really work. Wy is that not a reasonable
way to get to the point which I think we both agree woul d
be a perfectly |awful exercise of power under section (5)?

MR, TAGGART: Well, first on the latter part, a
prohibition or a requirenent for gender-neutral |eave
would -- for -- if leave is allowed, it nust be allowed on
a gender-neutral basis, | wuld still argue that that
woul d be, that would require sone predicate of a pattern
of unconstitutional behavior, but --

QUESTION: Ckay. W'Ill take that as a given.

You don't concede that.
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MR. TAGGART: Ckay, but on the 12 weeks point,
this Court would have to assume, w thout any indication
from Congress, that that's why it used 12 weeks, because
that is not why it used 12 weeks. 12 weeks --

QUESTI ON:  How many States are covered by the

act?

MR TAGGART: Well, at the tine the act was
adopted - -

QUESTI ON:.  Yes.

MR, TAGGART: -- 30 States had famly | eave
| aws.

QUESTI ON: How nany are covered by the act? To
how many States does the act --

MR, TAGGART: Every State is covered by the act.

QUESTION: 50 of them How nany private
enpl oyers are covered by the act?

MR, TAGGART: Every private enpl oyer.

QUESTI ON:  Yeah, |ike how many do you think that
is, hundreds of thousands?

MR TAGGART: Yes. Yes, Your Honor.

QUESTION:  And the 6 weeks was adopted with the
50 States in mnd, is the argunment that's being
propounded. It's clear that the 6 weeks was designed for
the 50 States, never mnd the hundreds of thousands of

private enpl oyers. Does that seem pl ausi bl e?
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MR. TAGGART: No, and it -- first it's --

QUESTION: Doesn't it seem pl ausi bl e, however,
that the period of time was designed in view of the
pervasi ve history of discrimnation in and out of
Government, and that it is just as applicable when it is
applied to the Governnment, just as reasonable or
unr easonabl e, however you cone out, as it is when it's
applied to private industry? Isn't that a fair argunent?

MR. TAGGART: No, because it's not so sinple as
to draw the concl usions about the society in genera
directly to States and inpute States with unconstitutiona
behavi or without presumng first that States act in a
constitutional way.

QUESTION:  No, | recognize that you' re not
conceding the -- the -- the point that 'a predicate for
applying it to the States, even a -- a -- a non-6-weeks
antidiscrimnation has been shown, but if we assune that
point is past, then is the argunment, is the
appropri ateness of the means sonehow categorically
different for States fromthe appropriate --
appropri ateness of the nmeans with respect to private

enpl oynent ?

MR TAGGART: Well, it's our view that the two
guestions can't be split, that -- that the State conduct
is so critical that -- that it -- the answer cannot be

23

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

derived fromsaying that if -- if there's this conduct

general, then 12 weeks fits both State and non-State

actors. The -- the 12-week benefit was not designed at

all by Congress to target unconstitutional conduct

was designed to give children 12 weeks of child

ot

devel opnent tinme with their parents when they're born.

QUESTION:  Insofar as the statute applied to

private enployers, could it possibly have been directed at

unconstituti onal conduct?
MR, TAGGART: It may be possible, but --
any --

QUESTION. | presune --

but

n

QUESTION:  But the real question is whether it's

directed at discrimnatory.

QUESTION: At discrimnatory conduct.

QUESTION: If it's private discrimnation, it's
not constitutional; if it's State discrimnation, it is a
constitutional question. 1Isn't the question whether it's

directed at discrimnatory conduct? 1Isn't that the basic

guesti on?

VMR TAGGART: Well --

QUESTION: O do you concede it is directed at

di scrim natory conduct.
MR, TAGGART: No, we do not concede that

directed at discrimnatory conduct.
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QUESTION: But if it were directed at
di scrim nation, discrimnatory conduct, that woul d enbrace
both the States and the private enpl oyers, wouldn't it?

MR TAGGART: Well, that -- we do not concede
that point, because Congress did not have any predicate on
which to base the direction of this onto the States, and
I"d like to reserve the remainder of ny time for rebuttal,
pl ease.

QUESTION.  Very well, M. Taggart.

Ms. Pillard.

ORAL ARGUMENT OF CORNELIA T. L. PILLARD

ON BEHALF OF THE RESPONDENT

MS. PILLARD: Thank you, M. Chief Justice, and
may it please the Court:

The Family Medical Leave Act is an appropriate
response to enduring problens of State sex discrimnation
bi as agai nst wonmen in hiring and pronotion because
enpl oyers assune that wonen are nore likely than nen to
| eave their jobs to go take care of their famly nenbers,
and bi as against nen in the dispensing of famly | eave.

Congress gathered anple recent evidence of these
nmutual |y reinforcing problens, and Congress al so built on
a known foundation of State |aws and deci sions fostering
different roles for nen and wonen in work and fanmly.

Those different roles and beliefs about them persist.
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Ofering a threshold anbunt of |eave to nen and
worren alike is responsive to the problens. The act has
successful ly encouraged nore nen to take the leave, and in
narrowi ng the gap between nen's and wonen's | eave rates,
the act erodes the very basis of enployers' bias against
worren. If you will, it nmakes nmen and women equal ly
unattractive.

(Laughter.)

MS. PILLARD: The act al so responds to
di scrim nation against nmen in the dispensing of |eave. A
bare prohi bition against discrimnation doesn't do that
and, in fact, the bare prohibition against discrimnation
in the dispensing of |eave had been in place. That's
Title VI, and that, for the generation during which Title
VIl applied to the States, that had not succeeded in
eradi cati ng sex-based di spensing of leave, and in the rea
world --

QUESTI ON:  Sex- based di spensing of |eave by the
St ates?

MS. PILLARD: By the States.

QUESTION: Well, what statistics are there that
support that statement?

M5. PILLARD: M. Chief Justice, I'd like to
hi ghl i ght four aspects of the evidence of sex-based

discrimnation in | eave specifically about the States.

26

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

First, Congress learned of the pattern of State
granting | eave through the Bureau of Labor Statistics
figures. 1In 1987, 50 percent of wonen in State and | ocal
governnent, as conpared to 30 percent of nmen in State and
| ocal governnent, were offered parenting | eave. Yale also
did a 50-State survey to which --

QUESTI ON: Excuse ne, what --

QUESTI ON:  You know, | presune to get parenting
| eave you have to be a parent, and it doesn't seemto ne
that that -- that is a terribly instructive statistic
unless it -- it's shown that equal nunbers were parents,
or equal nunbers appli ed.

MS. PILLARD: The statute --

QUESTION: Could you tell me what, before we go
on with the discussion, what you nean by, were offered
parenting | eave?

MS. PILLARD: Parenting | eave was available to
themin their State --

QUESTI ON: Was avail abl e, whether they took it
or not?

MS. PILLARD: Wiether they took it or not. This
is not rates of people taking. This is rates of people
who had it avail abl e.

QUESTI ON:  Who had the opportunity to take it?

MS. PILLARD: Shoul d they choose, yes, and the
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Bureau of Labor Statistics is very clear on that.

QUESTION:  How -- how could that be? The
States' laws were witten in such a way that --

M5. PILLARD: The States' |laws and the States
policies, and this is confirnmed by other pieces of
evidence. Yale did a 50-State survey to which 36 States
responded, and 19 of those States thensel ves said they
of fered parenting |l eave to wonen and not to nmen under
their policies.

QUESTION. Well, that's 19, 19 out of 50 States.

QUESTI ON: Excuse ne, when you say parenting --

QUESTION:  Let her respond to nmy question.

(Laughter.)

MS. PILLARD: That's 19 out of the 36 responded
that thenselves admtted that they -- they had these
policies. The president of the | abor union that
represents State enployees said, the vast majority of our
contracts really cover maternity |leave. They're not --

QUESTI ON:  Exactly, and that explains the
di screpancy. |I'mtrying to figure out -- what you're
saying is that sone States provided for maternity | eave,
but did not provide any |eave for the father, but that's
quite a different thing.

I nean, does one have to think that parenting

| eave, which is the ability to go hone and take care of a
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child, is the sane as allow ng a woman who's just gone
through childbirth sone | eave to recuperate fromthe
childbirth? | don't think that proves anything at all.

It just proves that sonme States had a policy of maternity
| eave, and presumably if, you know, if one of their male
enpl oyees gave birth they'd give himmaternity | eave, too.

(Laughter.)

MS. PILLARD: Justice Scalia, let nme clarify,
each of these studies and all the figures that I'mciting
are not tal king about pregnancy disability |eave. W're
tal king about maternity | eave over and above pregnancy
disability | eave, so we're tal king about whether it's
unconstitutional for a State to assune that wonen and not
men can appropriately go honme and take --

QUESTION: | thought we were 'tal king about the
nedi cal | eave act here. W' re not tal king about
parenting, are we?

MS. PILLARD: We're tal king about both. Part of
the nmedical |eave provision allows parents to take care of
their seriously ill children as well as their spouses or
parents, and Congress saw these as part and parcel of the
same phenonenon.

QUESTION:. Did any State have parenting | eave
| aws which say, we just want you to have tine to take care

of your famly, which applied only to nen -- only to wonen
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and not to nen?

MS. PILLARD: Yes, all --

QUESTION. | know plenty of States had maternity
|l eave. | consider that a different category entirely.
Were there any States that had parenting | eave, tinme to
take care of your famly, that applied only to wonen and
not to nen?

M5. PILLARD: Justice Scalia, each of these
States, when they called it maternity | eave, the inportant
distinction is that it enconpassed but was not restricted
to a period of pregnancy disability.

We're tal king about, for exanple, in our |odging
appendi x at page 31, the Rhode |sland agreenent that
applied from1992 to 1995. In provision 13.7, maternity
| eave is available for up to a year, without regard to
pregnancy disability. Another exanple at page 47, 48 of
our | odging, maternity | eaves not to exceed 6 nonths, but
may be extended, and paternity | eaves are available for 3
nont hs, so someone -- a woman can take a maternity | eave
up to a year without a showing of nmaternity disability,
and a man can take 3 nonths. And on page 40 of the
| odgi ng, again the Pennsyl vani a agreenment says that wonmen
can take a period of 6 nonths, and it nmay be extended for
6 nmonths, no provision for a man who is so inclined and

who wi shes to do so, to go take care of his infant child,
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and | think these stereotypes are very alive and wel
today, and the act was --

QUESTION:  Kind of the successor of the nan
going down with his babe in arns to ask for an excuse from
jury duty and they said, would tell himno, you don't get
any excuse, but you give excuses to wonen. Yes, because
worren take care of children. | take care of children
That's the sanme thing

M5. PILLARD: It's precisely these assunptions
that have caused State enpl oyers and other enployers to
di scrim nate agai nst wormen in hiring, pronotion, and
retention, and against nmen in the di spensing of |eave, and
these are really two sides of the same coin. And the act
is working. In the 5 years that were studied from 1995 to
2000, there was a junp from approxi mately 14 percent to 21
percent of the percentage of nale --

QUESTION: Wuld the act be any less valid if we
were to conclude it weren't working?

MS. PILLARD: No, but | think the point is that
there's an ongoi ng problem and that Congress was correct
in discerning that this was really at the core of the
probl em

QUESTI ON:  And why coul dn't Congress have sol ved
t hat probl em adequately by sinply prescribing that no

State shall discrimnate in -- inthe -- in the giving of

31

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

-- of famly | eave?

MS. PILLARD: Justice Scalia, Congress
al ready --

QUESTION: No maternity |leave, kind of no State
can have maternity | eave as a separate category, and al
famly care | eave nust be offered equally to nen and
wonen. Wiy -- why wouldn't that have been a proportionate
response to -- to the defect that they had found? Wy --
why did the Federal CGovernment, in order to solve the
probl em have to inpose upon the States 12 weeks, just
pul l ed out of the air, 12 weeks, this is the solution to
this constitutional problenf

MS. PILLARD: Justice Scalia, that prohibition
was already in place from 1972, and the problemalso is
that a bare prohibition against discrimnation cannot
respond to discrimnation against nen in the di spensing of
| eave, because in the real world a facially neutral policy
wi thout a threshold |l eave entitlenent really equates to a
di scretionary practice of dispensing | eave tainted by
st ereot ypes about who should need it.

QUESTION: | don't understand what you said.

MS. PILLARD: Even if enployers do not
affirmatively provide for any |eave, they equally have a
no-| eave policy for nmen and wonen that is formally equal

In the real world, sone workers ask for | eave and sone do
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get famly leave, but by leaving it up to supervisor
di screti on we open the door --

QUESTION: But there's --

M5. PILLARD: -- to discrimnation.

QUESTION:  But where -- is it supervisor
di scretion? You -- the supervisor cannot discrimnate on
the basis of sex. | think what you' re saying is that

W thout this 12-week period, many nen just woul dn't take
the leave. That's probably right, but then many nen
woul dn't necessarily take the 12-week | eave either, if
it's avail able.

MS. PILLARD: Many nmen would be deterred, if
they didn't have an affirmative right to take the | eave,
by the assunption that their enployers would not grant
themleave if they requested it, by the assunption that
they would be retaliated against in the enpl oynment process
if they took it, because it is still much nore
unacceptable for men to take famly | eave than for wonen

QUESTION:  Let ne ask this question about the
operation of this lawin |ight of our recent cases on the
El eventh Anendnent. |Is it your understanding that because
of the exercise of the Cormerce C ause power, that the
States are bound by this law --

MS. PILLARD: That's right.

QUESTION: -- to grant the | eave?
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M5. PILLARD: That's right, Justice Kennedy.

QUESTION: So all we're talking -- and -- and do
you think that State attorney generals like -- probably
M. Taggart would be the better one to ask that
question -- would tell their Governors and their officials
you are bound, by law, to grant the famly -- to foll ow
the Fam |y Medical Leave Act?

MS. PILLARD: So the question is, why danmages?
Once Congress has found a problem a serious probl em of
unconstitutional discrimnation, that we assert exists
here, the standard renedy to enforce rights in the
enpl oynent context is nake whol e nonetary relief, the
centerpiece of which is lost wages. Title VIl uses
damages, the Equal Pay Act uses danages, and here, in the
Fam |y Medical Leave Act, these are |linited damages.
Congress took great care to ensure that they woul dn't
overburden the States --

QUESTION: | understand that, but it seens to ne
if there's a big problemyou can have an Ex Parte Young
suit or, if the Governnment just is -- the United States is
concerned about this, the Governnent of the United States
can intervene, and why isn't that wholly adequate --

MS. PILLARD: Congress determ ned --

QUESTION: -- to enforce this | aw?

MS. PILLARD: Congress considered very carefully
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that damages were needed, and limted the damages.
They're just enough to spur enforcenment and not burden
enpl oyers, including the States. You need noney damages
to make sure cases get the attention of higher-ups in
State government as well as in private industry.

States at the highest levels may be fully
responsi ve, but the application of stereotypes is
typically at the | ower |evel of the supervisor with
hiring, pronotion, and assi gnment discretion, the line
supervisor in the State university, in the State hospital,
in the State troopers, in the State human services
agencies, like where M. Hi bbs worked, and wi thout the
cl ear comm tment by Congress that a threshold of famly
| eave is going to be made avail able not on an ad hoc
basi s, not according to supervisor decisions about who
really needs the | eave, but because Federal |aw requires
it as a renedy for past discrimnation. Only then wll
that nmessage really reach the |line supervisors who are
maki ng these deci sions.

So | woul d enphasi ze that the act is working,
the damages are limted, and the problens at which it ains
are clearly unconstitutional, and petitioners are just
wong that there was no evidence in the legislative
record. Congress clearly identified the problens, the

problens of the States as on a par with problens of other
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sectors.

Congress was well aware of the body of recent
judicial decisions, finding State sex discrimnation in
enpl oynent. W' ve included sone illustrative exanples in
our brief at footnote 23. The United States has included
sonme exanpl es of the nost recent cases in their brief at
note 15 and, as | was discussing before, Congress |earned
of the patterns of States granting | eave to wonen but not
to men, and Congress saw the fam |y medical issue as part
and parcel of the parenting | eave issue. These were all
responsibilities, famly care responsibilities
traditionally performed by wives. And so Congress ained
in subsections (a), (b), and (c) at a comon probl em of
enpl oyers' assunptions of wonen taking | eave burdening
their enpl oynent prospects, and enpl oyers' assunptions
that nen did not need the | eave, hindering their ability
to take it, which in turn exacerbates the discrimnation
probl em agai nst -- agai nst wonen.

So deni al of enploynment opportunity to wonmen and
of famly leave to nen are two sides of the sane coin.
Congress clearly identified the problens, had facts
showi ng that they continued. Nearly every State, until a
generation ago, overtly placed discrimnatory restrictions
on wonrens' wor kforce participation. That history --

QUESTI ON: A generation ago. How many years is
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a generation?

M5. PILLARD: Well, when Congress was acting in
1993, it was only 20 years since Title VIl had been
extended to the States, and |less than that since this
Court had adopted hei ghtened scrutiny of sex-based
classifications based on the recognition that public
agenci es have a -- have a tendency to rely on overbroad
sex- based generalizations, overbroad sex-based
classifications, so it was -- it was only since the 1970's
that we started to recognize that discrimnation that we
had previously seen as benign, as often intended to help
wonen, was really hindering their advancenent, and to --
and to seek to try to dismantle that system

QUESTION:  And the changes in the unenpl oynent
and Workers' Conpensation |aws, those persisted. Wsn't
t he Wengl er decision in 19807

M5. PILLARD: That's right. W have
deci sions --

QUESTION: And States all have that kind of one-
way | aw, where the wonman did not -- if the woman wage
earner died, then her husband got nothing because she was
not considered really an equal worker.

MS. PILLARD: Really her wages were
suppl enment al .

QUESTION:  And that went on till 1980.
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M5. PILLARD: That's exactly right, and we have
t he begi nning of a process of dismantling this
di scrim nati on.

QUESTI ON:  Thank you, Ms. Pillard.

M. Dinh

ORAL ARGUMENT OF VIET D. DI NH
ON BEHALF OF THE RESPONDENT UNI TED STATES

MR. DINH. Thank you, M. Chief Justice, and may
it please the Court:

The Family and Medical Leave Act is just one
part of a broader statutory schene to elimnate sex-based
enpl oynent discrimnation in the hiring, retention,
pronotion, and granting of |eave benefits for both nen and
wonen, and that's the key point to enphasi ze here.
Congress was acting not sinmply to renmedy discrimnation in
| eave-granting policies, but nore fundanentally Congress
sought to remedy and prevent sex-based enpl oynent
di scrim nation based on inperm ssible presunpti ons about
the role of wonen in the honme and the role of nmen in the
of fice.

QUESTION: | --

QUESTION: In our cases, is there any difference
bet ween Congress' prohibiting sonething under its section
5 power and creating a substantive entitlenent under that

power ?
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MR DINH: | have not seen a distinction in the
cases, in the section 5 cases of this Court. They are few
and far between, as you can --

QUESTI ON:  Uh- huh, right.

MR DINH. -- as you can appreciate, but the
distinction is not readily made. One can characterize the
entitlement here as sinply a prohibition on discrimnation
for men and wonen who take leave. It is sinply an --

QUESTI ON: No, it isn't, it's 12 weeks.

QUESTION: -- entitlenent to cone back to a job.

QUESTION: Well, it's a 12-week peri od.

QUESTION: It says you get 12 weeks, and if --
if we approve this, we are establishing the proposition
that in order to elimnate, to enforce any of the
provi sions of the Fourteenth Amendnent, but in particul ar
equal protection, the Government may establish whatever
substantive requirenents mght further equal protection,
and | just don't know where the Government plucks 12 weeks
fromand says that it -- we have to stop discrimnation,
and therefore everybody's entitled to 12 weeks of | eave,
and it's an extraordinary | eap.

MR. DINH.  Your Honor, | disagree that there is
no limting principle here, and the Iimting principle is
precisely provided by this Court's jurisprudence in

congruence and proportionality. That's precisely the
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limting principle as to what is the constitutiona
violation that Congress seeks to redress, and whether or
not the remedy is congruent and proportional.

The constitutional violation here that Congress
seeks to redress or to prevent is enploynent-based
di scrim nation based upon presunptions about | eave-taking
habits of men and wonen.

QUESTION:  And was that the big fight in the
statute? |Is that what was really going on when this 12-
week -- | nean, | -- | was around at the time, and |
renmenber the big -- the big discussion was whether there
ought to be a Federal |aw that requires all enployers, not
States in particular, but all enployers to give al
workers 12 weeks of family leave if they wanted it. That
was what all the discussion was. | didn't hear any
di scussion at the tinme of sex discrimnation, and you
present it to us as though this was the notivating factor
of the legislation. | find that hard to believe.

MR. DINH.  Your Honor, | was not there at the
time, and | --

(Laughter.)

MR DINH  But | will take your word for it, but
nore inportantly, | think we should take Congress' word on
its face. Congress says at 29 U S.C. 2601(b)(5) that the

pur pose of the, one of the purpose of the statute is,
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quote, to pronote the goal of equal enploynent opportunity
for wonmen and nmen pursuant to the Equal Protection C ause,
and the further evidence --

QUESTI ON:  Justice Scalia is right, is he not,
that it -- the bill that he's tal king about was the ' 87
bill, and that didn't say anything about the Equa
Protection Clause, and that's the startling difference
between the bill that actually passed in 1993.

MR DINH. That's precisely right, Justice
O Connor -- | nean, Justice G nsburg. Justice Scalia was
tal king about S. 249, the 1987 bill. The first tine that
the section (5), the pronotion goal that entered into the
statute was in the next iteration, HR 925 in the House,
in 1987, and concurrent with the insertion of the
pronmoti on of equal opportunity, Congress also included the
provision for famly |eave for care of parent illnesses,
as opposed to sinple -- sinply children illnesses. And so
there is sonme concurrency with respect to Congress
reliance on, for the first time, section (5) authority and
the grant of famly leave, and that's consistent with the
| egi slative record that was before Congress.

Congress was facing a situation where it was
finding nore two-worker famlies entering in the workforce
and i ncreased demand for famly care in the workforce, and

it said that, based upon the evidence, as Justice Souter
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had sunmari zed, that when push came to shove, wonen woul d

be expected to take | eave to take care of the famly, and

Congress was finding that push was, indeed, comng to

shove,

and was adopting a renmedy that was directly

proportional and congruent to the period of constitutiona

violation. It adopted a gender-neutral entitlenent to

| eave so as to elimnate the underlying presunption that

this Court has said is inperm ssible.

QUESTION:  Wuul d 24 weeks have been

proportional ?

MR. DINH  Your Honor, 1I'd -- that would be a

nore difficult case. | do not think that --

QUESTION: 6 weeks? Wuld 6 weeks be

proportional ?

MR DINH It would -- the -- the -- | do not

think that this Court's jurisprudence on proportionality

has fine -- is so finely tuned, and this Court's | ack

of --

QUESTION:. O course, that jurisprudence cane

after the statute was enacted anyway.

MR DINH And | do not think that this Court's

eval uati on of congressional enactnments under section (5),

t he uni que renedi al powers of Congress under section (5),

woul d turn on whether it's 10 weeks or 12 weeks or 13

weeks.

O course, if it is nore an increase, then it
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woul d be | ess proportional, if it is less, then it would
be nore proportional.

QUESTION: | agree that it shouldn't turn on the
length. That's the point | was getting to. | can't
i magine that it would turn on the | ength.

QUESTI ON:  Perhaps Justice Scalia should ask
this question, but | was just wondering --

(Laughter.)

QUESTION: -- if you have to get to the --

QUESTION: Pass it tonme. I'IIl --

(Laughter.)

QUESTION:  You have to get to the 1993 version
of the statute to introduce the equal protection notion,
and it's interesting to ne that precisely the sanme renedy
was provided after the equal protection became an
i ngredi ent of the problemas was provided before the equa
protection rationale was introduced.

MR. DINH.  You nean, that sane renedy, you nean
nunmber of weeks?

QUESTI ON:  The sanme 12-week period. Wasn't that
true?

MR. DINH: Not exactly, Your Honor. H -- the
first time that the famly | eave was introduced and the
first tinme the section (5) authority was invoked was in

H R 925, and there were differing | eave tinmes for
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di fferent provisions.

| believe there was one that for section (d),
for the personal disability, it was 24 weeks. Sone was at
6 weeks. It turns out that when Congress passed this
statute, a prior version of which was 1990, 1991, and this
version in 1993, it pretty nuch reached the equilibrium of
12 weeks. This is the normal give-and-take of the
| egi sl ative process, and nowhere in this Court's
jurisprudence --

QUESTION: And this was the statute that was
repeatedly vetoed, as | renenber it, the bill, by
Presi dent Bush, and the basis for the veto had nothing to
do with discrimnation, that it really was based on the
| ength of the provision.

MR. DINH.  No, Your Honor, you are right, the --
| have reviewed the veto statenents. They concern the
i mposition that these types of policies would have on
smal | busi nesses and the econony of the United States,
rather than on the discrimnation provisions at issue.
But it's clear that Congress, in passing the statute, was
relying on the discrimnation, discrimnatory effects that
these types of |eave policies would have on wonen. And
think the crux of this case, if | may, turns exactly,
Justice O Connor, on your conparison with the evidence

that was before Congress when it enacted Title VII, when
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it extended that, when it included that into the gender.

As you may recall, this Court in, | believe in
Price Waterhouse v. Hopkins, recounted the |egislative
hi story of how gender entered into Title VII, and it was
entered there as the | egislative equival ent of the poison
pill in order to attenpt to kill Title VII, and so not
much evi dence was put into the record regardi ng gender
di scrimnation, and yet, as you noted in 1976, in
Fitzpatrick v. Bitzer, this Court assuned that that was
adequate in order to invoke section (5) authority, or
justify section (5) authority.

QUESTION: Do -- do you want us to say that
before the Fam |y Medical Leave Act was enacted there was
a discernible pattern of intentional and purposeful
di scrimnation by the States in violation of the Equal
Protection Clause with reference to the granting of |eave?

MR. DINH. There was evidence, with respect to
the granting of |eave, of such discrimnation in the
record before Congress, yes, Your Honor, but in addition
to that, there was a discernible pattern of enpl oynent
discrimnation that this Court had taken judicial notice
of and Congress had before it and, in particular, Congress
has evi dence of enpl oynent discrimnation based on | eave-
taking presunptions that this Court has found to be

illegal.
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QUESTION: | guess you're thinking under this
Court's cases, which we accept as a given, Congress woul d
have nore | eeway to create a renedy for the genera
discrimnation than it mght have if the discrimnation,
that if the |leave discrimnation were at issue?

MR. DINH. It goes into both the --

QUESTION:  You think there's enough for both,
but the renmedial power is greater, is that right?

MR. DINH. There's no question that under the --
under Kinel the Court has said that difficult, intractable
probl ens often require nore powerful renedies, and that
woul d certainly be the, how the Court would eval uate --

QUESTION: It's hard for ne to see there's a
di scerni ble pattern of intentional and purposeful
di scrimnation when in the legislative history of this act
the States were cited as being in the forefront of
enlightened policies. That's what the record shows, and
you're up here arguing just the opposite.

MR. DINH.  Your Honor, some States were in the
vanguard, sone States were laggards in the granting of
| eave policies.

QUESTION: But the latter was not nentioned.

MR. DINH. Yes, there -- yes, it was, Your
Honor. | would refer Your Honor to the United States

brief at pages 36 to 40, and also the brief for the
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petitioner at pages 29 through 30, which recounts sone of
this -- some of this evidence.

The key here -- but neverthel ess, the statenent
in the record that you noted was about States' |eave
policies, whether or not they had | eave policies at all.
We know 30 States had -- had | eave policy. The position
of the United States rests upon not whether States had
| eave policy, but the character of such | eave policies.

QUESTI ON: M. Dinh, would it violate this
statute for a State to provide the 12-week famly | eave to
men and wonen both, but also to continue a policy of 6-
week maternity | eave? Wuld that violate the statute?

MR. DI NH: In addition to a 12-week, Your Honor?

QUESTION: I n addition to the 12 weeks.

MR. DINH. 6 weeks, if | can 'characterize the 6
weeks not as nmaternity | eave, but as pregnancy disability
| eave --

QUESTION. Call it pregnancy disability |eave.

MR DINH  Well, this is actually a matter of
quite -- quite good -- quite --

QUESTION: What's in a nane?

MR. DINH: No, no, it is a matter of substance,
not form al one, because pregnancy disability, nedically
and in insurance ternms --

QUESTION:  No necessity to prove disability,
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just, if you have a child, you're entitled to 6 weeks off.

MR DINH If you are --

QUESTION:  You don't have to prove that you
can't wal k, or anything else, just, if you have a child,
you have 6 weeks off.

MR DINH If --

QUESTION:. Whuld that violate this act?

MR DINH. If the grant of the additional 6

weeks is on a sex-based basis --

QUESTION:. Well, it is. It's maternity. |
mean - -

(Laughter.)

MR. DI NH: If that is the case, then that
would -- that may very well violate Title VII. 1t would

not violate this particular statute.

QUESTION: Wuuld it violate the Equal Protection
Cl ause?

MR. DINH Yes, it may very well violate the
Equal Protection Clause if it is above and beyond the
pregnancy disability | eave that this Court has recognized
can be accommodat ed, unconstitutionally though --

QUESTI ON: That woul d sol ve the problem unless
your answer is categorically yes, it would violate it,
because then the discrepancy, the 30 percent versus 80

percent that we're tal king about would conti nue.
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MR DINH Well, the -- the key here, Justice
Scalia, is that after the period that is recognized as
pregnancy disability, and therefore constitutional under
Cedul di g, beyond that, parental |eave, infant care | eave
is sinply parental |eave, and there's no difference
whet her the nother or the father takes care of the child.

| ndeed, the | aw woul d not countenance such a
di fference, because that would be relying on the very
presunptions that the | aw condemms. And so the key here
is that if there is an additional grant of |eave to either
sex beyond the period of pregnancy disability, that would
constitute a violation of Title VII. It would not
constitute a violation of the FM.A

The reason for that is very sinple. The FM.A

was enacted as part of the overall antidiscrimnation

schene. It supplenents and does not supplant Title VII.
It paints a little bit nore broad -- nore broadly than
Title VII in the sense that it grants affirmative | eave

rights, but in one further, in one inportant respect it
paints very rmuch nore narrowy, as your -- as your
question to nmy col |l eague, M. Taggart, had indicated,
Justice Kennedy. That is because it is very narrowy
tailored to the particular problemthat Congress was
facing, which is the problem of enploynent discrimnation

based on | eave-taking propensities. And so in that sense

49

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

it is perfectly congruent to the constitutional problem
t hat Congress was addressing.

Congress could not very well have addressed the
probl em of gender-based differentials and the presunptions
inlaw and in practice that arise fromthose differentials
by granting additional |eave rights only to wonen, or
granting leave rights only to nen that woul d perpetuate
the discrimnation and the presunptions, rather than
elimnate it root and branch.

The key to the noney damages is the sane key as
it is in our general antidiscrimnation statutes. That
should not be a surprising -- Title VIl has the same type
of damage renmedi es, and the reason for that is that
di scrim nation, whether it be for race or for gender, is
pervasi ve and pernicious and historically recognized by
this Court, and so Congress has made a judgnent that it
needs as many hands on deck as possible in order to
enforce the effort to eradicate discrimnation, and noney
damages is part of the nornmal renedy in order to ensure
that plaintiffs are nade whole and State actors are
deterred fromacting unconstitutionally or, in this case,
in violation of the section (5) legislation that is at the
-- the -- at issue here.

The fact that -- if | may return to the point

that the fact that it should not be surprising that this
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Court assunmed in Fitzpatrick v. Bitzer that the -- that
Congress had authority under section (5) to include gender
discrimnation in Title VII, because in the sane year was
the year that the Court for the first tinme extended

hei ght ened scrutiny in Craig v. Boren, so --

QUESTI ON:  Thank you, M. Dinh.

MR. DINH.  Thank you.

QUESTION: M. Taggart, you have 4 mi nutes
r emai ni ng.

REBUTTAL ARGUMENT OF PAUL G TAGGART
ON BEHALF OF THE PETI TI ONERS

MR TAGGART: First, it's inportant to
di stinguish that paternity | eave and | eave for childbirth
and when a child is adopted is not the question that was
presented to this Court today.

The question presented to this Court is famly
| eave, and there's certainly no record of famly | eave
differentials, as has been argued with respect to
parenting | eave, and second, it is not possible under any
jurisprudence of this Court to sinply presune that State
managers di scrimnate based upon sonme stereotype. Title
VI| doesn't do that, the Equal Protection C ause, this
Court's section (1) jurisprudence that interprets the
Equal Protection O ause doesn't do that, the heightened

scrutiny test does not do that, it does not allow soneone
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to sinmply presune that State nanagers are using sone --
sonme outdated stereotype in making their decisions.

The third point I want to nake is, it's our
position that one who reads the text and the history of
the Fam |y and Medi cal Leave Act would hardly recognize
the statute that has been described here today. This was
sinply every-day econom c | egislation, and uphol di ng the
FMLA woul d sinply tear section (5) fromany renedi a
noorings by allowi ng a general |egislative power of
Congress to grant economic benefits so long as there is
some incidental benefit to sone suspect class.

QUESTI ON:  You nean hol di ng, uphol di ng noney
damages under the FMLA, because | take it you concede, or
don't you, that Nevada is bound to follow this | aw?

MR. TAGGART: Since -- | do concede that, and
since 1993 Nevada has had a -- a State policy of giving
our workers Federal fam |y nedical |eave. W also have
our own State nedical |eave |aws, so States have joi ned,
and have actually |l ed the Federal Governnent in providing
famly | eave for their enployees, and to sinply say, and
ignore that -- that pattern and say instead that States
are engaged in a pattern of discrimnation, or were
engaged in 1993 in a pattern of discrimnation, in our
vi ew does not stand up to any of this Court's section (1)

jurisprudence.
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Thank you, Your Honor.

CHI EF JUSTI CE REHNQUI ST:  Thank you,

Taggart. The case is submtted.

(Wher eupon, at 12:13 p.m, the case in the

above-entitled matter was submtted.)
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