MVEDI CARE PAYMENT ADVI SORY COWM SSI ON

PUBLI C MEETI NG

Ronal d Reagan Bui | di ng
I nternational Trade Center
Hori zon Bal |l room
1300 13th Street, N W
Washi ngton, D.C.

Thur sday, Septenber 9, 2004
10:36 a. m

COWMM SSI ONERS PRESENT:

GLENN M HACKBARTH, Chair
ROBERT D. RElI SCHAUER, Ph.D., Vice Chair
JOHN M BERTKO

FRANCI S J. CROSSON, M D.
AUTRY O V. "PETE" DeBUSK
NANCY- ANN DePARLE

DAVI D F. DURENBERGER
ARNCLD M LSTEIN, M D.
RALPH W MJULLER

ALAN R NELSQON, M D.
CAROL RAPHAEL

DAVID A. SM TH

RAY A. STONERS, D. O

MARY K. WAKEFI ELD, Ph. D
NI CHOLAS J. WOLTER, M D

* Septenber 10'" proceedi ngs begin on page 155.



AGENDA

Mandat ed report on benefits design and cost sharing
i n Medi care Advant age pl ans
-- Rachel Schmdt, Jill Bernstein

Mandat ed report on Medi care+Choi ce paynent rates,
paynent areas, and risk adjustnent
-- Dan Zabi nsk

Skilled nursing facilities: assessing quality
-- Sally Kaplan, Karen M| gate

Measuring quality in home health
-- Sharon Cheng

Medi care beneficiaries’ use of post-acute care
trends, 1996 to 2002
-- Sharon Cheng; Chris Hogan, Direct Research, LLC

Mandat ed report on the effect of inplenenting
resour ce- based practice expense paynents for
physi ci an services

-- Nancy Ray, Cristina Boccuti

Mandat ed report on certified registered nurse
first assistant study
-- David dass, Jill Bernstein

Publ i ¢ commrent

PAGE

30

48

75

101

114

126

148



10

11

12

13

14

15

16

17

18

19

20

21

22

MR. HACKBARTH

PROCEEDI NGS

While we're rounding up our | ast

Comm ssioners |let ne just wel cone our guests fromthe public attending

the neeting. As you can see fromthe agenda, nuch of our work today

and tonorrow wil |

Comm ssi on has been asked to prepare by the Congress.

be addressed to various mandated reports that the

In total, we

received 16 such requests in the Medi care Mdernization Act and about a

hal f - dozen of those are due quite soon,

as early as Decenber. So that

nmeans that the schedule that those of you who have foll owed our work

before you are used to,

where in the fall

nmeetings we're usually

principally focused on preparing for our update recommendations in the

March report, that's not going to be true this fall.

In addition to that work to prepare the update

reconmendat i ons,

reports that are due in Decenber

time will be spent discussing nandated reports,

we' ve al so got to squeeze in work on these mandated

So today, as | said, nost of our

and then we wll,

however, have two sessions related to another continuing interest of

t he Conm ssion, nanely,

paying for quality. So we will have sessions

on paying for quality the case of hone health agencies and skilled

nursing facilities surrounded by a nunber of sessions on various

mandat ed reports.

So t hat

i s what

is to cone.

wel cone you all

As has been
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true in the past, at the end of each session we will have a brief
public conment period. | do enphasize brief. W have got an
extraordi nary amount of work to do and conparatively little time with
the Comm ssioners to do it. |If you have a conment to nake, 1'd ask
that you go to the m crophone and keep your coments very, very
concise. |If sonmeone has nade essentially the same comment before you
| urge you not to repeat it. You can just sinply say, ne too, | agree
wi th the precedi ng speaker.

Utimately, | know your goal is to nake the maxi num
contribution to our work, and foll owi ng these guidelines will help you
do it. Conmm ssioners get very restless if the conments go on for too
long. | really want to enphasize, we strive, the staff strive to be
open to all points of view Don't feel like that m crophone is your
only way to contribute to our process. There are |ots of other avenues
avai l able to you and | urge you to depend on those nore than the
m cr ophone here.

So with those comments, let's proceed to the first topic,
which is benefit design and cost-sharing in the Medi care Advant age
program
* DR. SCHM DT: Good nmorning. Jill and | are going to present
some of the work underway for a study that MedPAC was nandated to

conpl ete under the Medi care Moderni zation Act. Although they are not
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sitting up here at the table with us, Susanne Seagrave and Sarah Kwon
were al so very instrunmental to the analysis that we're going to show
you t oday.

Here's sone of the actual |anguage fromthe nandate. It
specifically asked us to | ook at benefit structures in Medicare

Advant age pl ans to determ ne whether cost-sharing requirenents are

affecting access to care or being used to select enrollees on the basis

of health status. W're |ooking to see whether there are observable
bi ases in the cost-sharing requirenents of sone plans. For exanple,
relatively higher cost-sharing for dialysis services or radiation

t her apy.

We're also to report on whether such behavior is w despread.
And if so, how the Medicare program m ght address it. This report is
due at the end of the cal endar year and the Comm ssion is to provide
recomendations if you think it is appropriate.

This is our first presentation about this topic and we're
about mdway through the analysis. As with a |ot of MedPAC research,
we're bringing you the results in pieces, so please keep in mnd that
there is still nore of this to cone.

Recal | that the mandate asked about access to care and
evi dence of using cost-sharing to select enrollees. To get at those

guestions, we're using several research approaches that are shown on
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this slide. Those that are highlighted are steps that are farther

al ong and sone of which you'll hear about today. |In particular, | wll
descri be the findings of an expert panel that MedPAC staff convened

| ast March for this study, and Jill will present sone of the
prelimnary results fromour analysis of plan benefit packages.

At another neeting this fall we'll also present to you
anal ysis of plan risk scores, a | ook at survey data on why
beneficiaries disenroll fromfall from Medicare Advantage pl ans and
sonme conpari sons of how out-of - pocket spending can vary anong MA pl ans
in the sane market area for a few categories of prototypica
benefi ci ari es.

Let's review the current process that CVS uses to approve
proposed plans. GCenerally, plans have broad flexibility to design
their benefit packages so long as they neet certain requirenents, such
as including all services covered by Parts A and B, and returning
paynments above all owabl e cost to beneficiaries, usually through extra
benefits or lower Part B prem uns.

CVB starts by issuing guidance for plan proposals in the
spring of each year. Since 2002, CMS has included guidelines for cost-
sharing because of concerns about beneficiary liability for dialysis,
chenot herapy and ot her services |ike inpatient stays. Managed care

organi zations then submt their plan adjusted community rate proposals,
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made up of their proposed benefit package and prem uns. CMS reviews
and approves or disapproves all of that information for coordinated
care plans. They nust al so review and approve private fee-for-service
and nedi cal savings account proposals, but their prem uns are not

subj ect to review or approval.

When reviewing a plan's proposed cost-sharing, CVS wants to
ensure that the conbi nation of basic prem uns and cost-sharing is
actuarially equivalent to, or nore generous than, fee-for-service
Medi care's cost-sharing, which is estimated to be about $113 per nonth
for 2004. And also that the proposal doesn't discrimnate, discourage
enrol I nent, or hasten disenrollnment on the basis of health status.

Notice that you can neet actuarial equival ence to fee-for-
service cost-sharing and still have sone cost-sharing for particular
services that is relatively high since CM5 is conparing overall average
amounts of cost-sharing. To evaluate discrimnatory behavior, CMS
| ooks to see that cost-sharing for individual services is no higher
than what it would be in fee-for-service, although it does allow higher
cost-sharing in sone cases. It also | ooks to see whether cost-sharing
for sone services is higher than the plan's general |evel of cost-
shari ng.

CMS has said in recent years that it thinks that increases it

has seen for cost-sharing for services |ike cheno and dialysis are of
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concern to it. It suggests that plans adopt a cap on out-of - pocket
spendi ng, which is set at $2,560 in 2004. |If plans adopt that cap, CVB
says it will allowthemnore latitude in setting cost-sharing for

i ndi vi dual services.

There are a nunber of changes underway to the Medicare
Advant age programthat may affect the mx of enrollees and plans, and
it's not yet clear what the net effects of all of these changes w |
be. Let's review a few of them

CVB's new risk adjusters will be fully phased in by 2007,
whi ch shoul d provide | arger paynents to plans for enrolling sicker
beneficiaries. Beginning in 2006, |ocal or county-|evel Medicare
Advant age pl ans may begin conpeting with regional or nmulti-county
Medi care Advantage plans. These regional PPGCs nust use a conbined
deducti bl e and an out-of - pocket cap in their benefits design.

For some beneficiaries, outpatient drug benefits have been a
particular reason to enroll in Medicare Advantage plans. Beginning in
2006, MA plans will be conpeting with stand-al one drug plans to
adm ni ster the new Part D drug benefit.

Also in 2006, CVs will nove fromthe adjusted conmunity rate
proposal process to one where plans bid their price for delivering a
benefit package based on fee-for-service cost-sharing or cost-sharing

that is actuarially equivalent to it. |If the plan's bid is Iess than
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t he benchmark paynent anount, in nost cases 75 percent of that is to be
rebated to enrollees in the formof supplenental benefits or |ower Part
B or Part D prem uns, and 25 percent will be returned to the trust
funds. This may constrain the ability of plans to use cost-sharing
that is as generous as sone plans offer today.

The MVA gives CMS authority to negotiate with nost types of
pl ans, with the exception of private fee-for-service and MSAs over
their bids, simlar to the authority that the O fice of Personnel
Managenment has for adm nistering the Federal Enployees Health Benefits
Program This includes authority to negotiate plan federal cost-
sharing requirenents.

Now let's turn to sone of the findings of an expert panel
t hat MedPAC staff convened |ast March. That panel consisted of 15
peopl e representi ng beneficiary advocates, academ cs, private plans,
and consulting actuaries to enployers. The panel agreed that there's
quite a bit of variation in cost-sharing requirenents anong pl ans that
are conpeting within the sane market area. They thought there was even
nore variation across plans, primarily because of differences in
paynent rates, but still considerable variation within markets.

The general consensus seened to be that cost-sharing
requi renents were not affecting access to care of plan enrollees in a

wi despread manner. But nmany of the panelists were aware of certain
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pl ans that had put relatively high cost-sharing in place for sone
servi ces such as chenot her apy.

There was al so general consensus that variation in cost-
sharing anong conpeting plans can be confusing to beneficiaries and
make conparisons difficult. CMS has tools, such as the web-based
personal plan finder, to help beneficiaries conpare their options.
Nevert hel ess, plan cost-sharing can differ quite a bit across many
different dinensions, so it can be hard for a beneficiary to understand
the financial inplications of their options.

One panel i st described plans that continue to use 20 percent
coi nsurance on chenot herapy with | ower cost-sharing on nore routine
servi ces and no out-of-pocket cap. Even though a cancer patient
wi t hout suppl enental coverage woul d face the same cost-sharing under
fee-for-service Medicare, the panelists thought that plans should
protect sick enrollees fromsuch high cost-sharing. Oher panelists
t hought that such a conparison was unfair, that MA plans shoul dn't be
held to a different standard than fee-for-service, which can have open-
ended cost-sharing liability.

There was no consensus anong the panelists on whet her
Medi care shoul d use a standardi zed benefit for MA plans. Sone thought
it would nake conparisons easier for beneficiaries and m ght pronote

conpetition nore on the basis of prem uns and networks rather than
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prem uns, networks, and benefits and cost-sharing. Oher panelists
t hought that beneficiaries are better off when they can find a plan
t hat best suits their individual needs.

Panel i sts agreed on the inportance of providing beneficiaries
with informati on about their plan options that is easy to understand so
that they can evaluate their choices clearly.

DR. BERNSTEIN. To provide a sense of what cost-sharing |ooks
| i ke across the plans we exam ned data submitted by the plans to CVMS' s
pl an benefit package file, the PBP file. A subset of that information
is used in the Medicare personal plan finder that's available to
beneficiaries on the Internet. Wether beneficiaries are able to sort
t hrough these data successfully is one of the issues we may want to
conme back to when we tal k nore about whether cost-sharing affects
beneficiary deci sions about enrollnment or disenroll nent.

We used individual plans as the unit of analysis because a
variety of plans with different benefit structures nmay be offered by
the sane market by a single parent group. In this analysis we omtted
pl ans that are not actively enrolling beneficiaries fromthe conmunity,
i ncludi ng special plans and denonstrations |like S-HMO or PACE. W al so
did not |ook at enployer-only plans. W estimated the enrollnment in
the plans by using the projected enrollnent figures submtted by the

plans in their ACR proposals. The plans we included account for over
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90 percent of Medicare enroll nment.

This is an excerpt taken directly fromthe personal plan
finder on the Web. It's one section of a chart that conpares three
pl ans in one county. Section one, which shows the plan prem uns and,
if the plan has a cap, the out-of-pocket cap that covers Medi care-
covered services is listed in this section with the services that fal
under the cap. I'mshoring it because it shows you first that sone
pl ans have caps and sonme don't, and how a cap m ght work.

In plan one there's a cap that's set at $3,500. The ot her
two plans do not have a cap. Plan one's cap lists 25 distinct

Medi car e- covered services that fall under its out-of-pocket cap.

Second this chart illustrates that the avail able details on
cost-sharing still |eave sone hol es because you don't know what's not
there. For exanple, there's no information here on Part B drugs. In

this case, plan one does not |list Part B drugs as falling under its cap
because it does not require cost-sharing for Part B drugs. But that
information is nowhere on the plan finder, either under the Medicare-
covered services descriptions or in the description of the plan's
prescription drug benefit. There's no information on cost-sharing for
Part B drugs for the other plans either. One of these has no cost-
sharing for Part B drugs, the other charges 20 percent cost-sharing for

Part B drugs.
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In this little excerpt here we see information on radiation
t herapy across these plans. One charges $25 per treatnment, the second
is $40, the third is 20 percent coinsurance. Beneficiaries may find it
particularly difficult to estimate their costs in plan three because
they don't know it's 20 percent of what. The out-of-pocket cost for
radi ati on therapy is not included on a list of services covered by plan
one's cap.

Let's tal k about caps just for second. Cost-sharing involves
an interaction between out-of-pocket caps and cost-sharing requirenents
for specific services. This chart shows that about half of the plans
enrol ling about half of beneficiaries in MA plans altogether have sone
sort of an out-of-pocket cap. About 30 percent of the plans have a cap
on out - of - pocket costs that apply to sonme, nost, or all Medicare-
covered services, another 18 percent that apply only to cost for
i npatient hospital care. The anobunts covered by the caps vary from
plan to plan. The nedian size of the caps is $2,560, the |evel
suggested by CM5s in its letter, and the other caps generally cluster
around that figure. Sonme, however, are considerably higher, $4,000 or
nor e.

DR. NELSON: Can | ask a question at this point? It would be
hel pful for me to know whether the plans are tal king about the sane

out - of - pocket costs. That is, are they all tal king about coinsurance
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pl us deducti bl es plus copaynents? O are sone tal king about just
coi nsurance and not the others? And what are we tal king about when we
are tal king about cappi ng out-of - pocket costs?

DR. BERNSTEIN. Mst of the plans include the cost for
deduct i bl es and coi nsurance for the specified Medicare-covered services
that is unique to that -- it's different fromplan to plan. So in plan
one that we were |ooking at before, nobst of cost-sharing is copaynents,
and those are included -- if they are for services listed in that
colum, they apply to that. 1In other plans there's 20 percent across-
t he- board coi nsurance for nost services. And if those plans have a
cap, the 20 percent applies there. 1In sone plans there's a conbi nation
of coinsurance and copaynents, and sonme are included in the Medicare
cap and some are not.

There's no way to -- it's alnbst unique to plans. But we've
tried to get as nmuch as we could -- in every table or chart we tried to
figure out what was included and what wasn't, because they code them
separately, so we added them

DR. SCHM DT: But we are tal king about the conbination of al
ki nds of cost-sharing, so copaynents, coinsurance, but not prem uns.

DR. BERNSTEIN. But they may be counted differently in
different plans is the conplication.

In the plans that only have caps on hospital -covered
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servi ces, those caps range from $200 to about $2,500. As we nentioned
briefly, inpatient costs for hospital care also vary a | ot anong the
pl ans, fromzero to as much as $400 per day for sonme nunber of days.

But caps are only one part of the story. Sone plans have
very little cost-sharing but have caps, and sone don't have caps. Sone
plans with relatively high cost-sharing have caps and others don't have
caps. To understand how all this works, we're going to | ook at just a
few of the services that we've nentioned briefly.

The first is Part B drugs, and this is the hardest.

According to the plan benefit file data, about 18 percent of MA pl ans
and a simlar percentage of enrollees, are in plans that say they do
not inpose any cost-sharing for Medicare-covered Part B drugs. Most,
however, require either copaynents, coinsurance, or some conbi nation of
the two, usually based on where the drug sits in their formulary or
other criteria. About 30 percent of the plans report that they require
a copaynent for Part B drugs, which is not shown on this chart. Mbst
of the copays were in the $100 range, sonme were sonewhat |arger than

t hat .

Coi nsurance requirements are nore common in the plans. As
t he chart shows, nobst of the plans that have coi nsurance require
coi nsurance at the rate of 20 percent for Medicare-covered drugs.

However, after calling a nunber of plans and tal king to people who
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actually code their plan's data we confirnmed our suspicions that there
are some inconsistencies in the way that the information was reported
in the plan benefit file data, especially when it conmes to physician-
adm ni stered drugs provided in office settings.

Sone pl ans, for exanple, consider physician-adm nistered
drugs as part of the office visit and do not code coi nsurance or
copaynent information on the PBP file. Cost-sharing for office-based
drugs may be determ ned by individual plans reflecting negotiations
wi th network physicians. There's additional information on how all of
this works that an individual beneficiary can get fromthe printed
expl anation of benefits brochure that their plan supplies. But even
that is not going to give theminformation on how specific drugs m ght
be char ged.

So the bottomline is that neither we nor CVM5 have data that
will tell us answers to questions that we would like to be able to
answer. This chart should therefore be viewed as a ball park estimte
of what cost-sharing for Part B drugs also | ooks |ike. The takeaway
nmessages are, first, there's a lot of variation in coinsurance and
copaynents and cost-sharing for Part B drugs; and two, this is hard for
anybody, CMS, beneficiaries, or us to figure out.

The next two charts are easier. These show radiation therapy

and dialysis services. The distribution of cost-sharing anong the
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coi nsurance at 20 percent. The PBP fil

17

about one-fifth of the plans do require sone kind of

e indicates that the plans

charging 20 percent for radiation therapy for the nost part do not have

caps on that spending. For dialysis, about half the plans charging

coi nsurance do cap beneficiary costs.

copaynents for radiation therapy; also

Sonme plans al so charge fl at

not reflected in this chart.

The plan finder information also tells beneficiaries that they nay be

charged additiona

ci rcunst ances.

facility fees by sone plans or under sone

DMVE services as a whole are of concern to the plans and to

CVB because of high levels of utilization of some services and

continued issues of inappropriate use f

of oxygen, however, cost-sharing could

beneficiaries. W found that the major

Oor Sone services. In the case
i npose problens for sone

ity of plans charge 20 percent

coi nsurance for DME services; nore than one-third of plans waive

coi nsurance for Medicare-covered DVE

Most plans that charge

coi nsurance do not have caps that cover out-of-pocket costs for DVE

There's also a couple plans that requir

DVE, and these plans do not

e 40 percent coinsurance for

l[imt out-of-pocket spending for those

services. Those are both private fee-for-service plans. Another

private fee-for-service plan charges 30 percent for DVE, and that has a

cap of total

out - of - pocket spending for

Medi car e- covered services of
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$5, 000.

So in summary, there is considerable difference anong pl ans
in cost-sharing, although cost-sharing for nost beneficiaries is |ower
than it would be in fee-for-service Medicare w thout suppl enental
i nsurance for nost services. Sone plans require as much, or in a smal
nunber of cases, nore beneficiary cost-sharing for specific services.
Sonme of the services for which cost-sharing requirenments could be of
concern are services that are used by beneficiaries with serious health
probl ens, such as inpatient hospital care, Part B drugs, oxygen or
radi ati on therapy.

Under st andi ng the inplications of these variations fromthe
perspective of informed beneficiary choice, beneficiaries' cost of
care, market conpetition anong plans, et cetera, will require carefu
consideration. So additional analyses will seek to determne if
there's evidence that cost-sharing requirenents are a factor in
beneficiaries' decisions about disenrolling or joining Medicare plans.
We'l|l also |look nore closely at the range of out-of-pocket costs for
prototypi cal beneficiaries, and with your input we will try to address
t he questions posed by the congressional nandate.

DR. SCHM DT: Thank you.

MR. SM TH.  Thank you, that was helpful, if troubling.

| s there any | ookback anal ysis at how wel| peopl e choose
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anong conpeting plans. Gven their utilization and the structure of
the inprovisation of costs and coi nsurance, how many peopl e nmake the
ri ght choice?

DR SCHMDT: |I'mnot really aware of anal yses al ong those
lines. There's sone information, for exanple, fromdisenroll nment
survey data that CMS collects to take a | ook at why people are | eaving
and that is one thing that we'll be presenting to you in the near
future.

DR. REI SCHAUER | cannot resist naking a conment on the
right choice notion. To do this correctly, the right choice would have
to be what you expect your needs to be, as opposed to what they are,
and that makes it very conplicat ed.

| enjoyed this paper, but it struck ne that there's this
terribly complex issue of what is fair or what is acceptable, and
| ooking at all Medicare Advantage plans nmaybe isn't the right way to do
it because we have sonme whi ch charge suppl enental prem unms and sone
that don't. One could argue that those that don't are really providing
an alternative to fee-for-service only. So in determning fair or
accept abl e, we should be conparing the cost-sharing in those plans with
fee-for-service only. For those that charge prem uns we should do a
separate analysis and conpare it to fee-for-service plus Medigap,

al t hough even that probably isn't totally appropriate because what you
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are doing in terns of the size of the premuns at |east that you
mentioned in here is really Medigap light. It's really a prem um
that's about 30 percent of what the average prem umis.

But it would be interesting to see, if you took out those
that charge no prem um whether there were fewer bad apples in that pot
versus the group as a whol e.

DR. BERNSTEIN. Just to clarify that, would that al so include
-- there are not very many zero premumplans in here. Wuld you al so
want us to |look at | ow prem unf

DR. REI SCHAUER: Because this at the nadir of this. [If you
had 2004 it would be probably a little different, in nmany ways. The
cost-sharing would be different.

DR. BERNSTEIN: The problemis there are a lot of |ow prem um
pl ans that have very different benefit structures from each other.
They don't tend to just be, we cover Medicare-covered services and we
don't charge you an extra premum It's, we charge you little or no
prem um we cover Medicare-covered services with high coinsurance and
t hen give you sonme extra stuff that Medicare doesn't cover. So we
m ght have three classes rather than two classes of plans.

DR MLLER Are we able to | ook at the prem uns?

DR BERNSTEI N.  Yes.

DR. MLLER  Then why don't we think of |ooking at a
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distribution to try to address the questi on.

DR. REI SCHAUER:  You could do the plans that are clearly
char gi ng heavy-duty prem um so they should be providing cost-sharing or
suppl emental benefits that are at | east equivalent to fee-for-service
plus a Medigap policy, and then the lights, which you are saying
there's a lot of, and then the few which charge no premumat all.

DR. MLSTEIN. There is a relationship between the
eval uability of this information by seniors and their ability to
identify a plan that m ght have a benefit structure that woul d i ndeed
give them access to the services they need. |Is the relative
evaluability of this information by seniors within the scope of what we
shoul d comment on? Based on the nods, |'m assum ng so.

| would like to, in sone ways reiterate ny prior comrent when
we di scussed the evaluability of different drug plans. | think for
many of us it's the | ow nonment of our year when our parents call us to
say, which one should we pick because we can't -- the cognitive burden
associated with doing this right exceeds human brainpower. So | think
it's an opportunity within this study to comrent on this, and |
personally would tee up for us the notion that this is not what hunman
brai ns were ever designed to be able to handle, irrespective of whether
you are above or bel ow age 65, and this is what conputerized sol utions

or what the rest of the world uses to try to deal with cognitive
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burdens of this order of nagnitude.

DR MLLER Just along those sanme lines and | think this is
the sane point. | think as we've going through this, what is actually
bei ng reported when we're |l ooking at this also varies along the plans.
So even fromthe agency's point of view, the notion is trying to get
what data el enents commonly reported so that you can nake these
judgments. Then | think there is also the concern of how the
beneficiary processes the information.

DR. CROSSON. | would like to also conplinment you on the
paper. | think it is very good and it is an inportant issue. It seens
to me the central point of the problemis the concern about substanti al
copaynents for individuals who are in a position clinically where they
have really no discretion about using those services. It gives alie
to the purpose of having coinsurance in the first place one m ght say.

It also seens fromyour analysis that it's to sone degree
l[imted to a small nunber of plans. |I'mnost interested in the issue
of the recommended cap. It sounded to ne fromthe comment that CMS has
conme up with that nore or less by taking a nean or a nmedi an of the
exi sting caps in the marketpl ace.

My question is, either mathematically or practically, is
there in fact a cap which woul d nake nore sense fromthe perspective

that if the cap was appropriate and provi ded what appears to be a



10

11

12

13

14

15

16

17

18

19

20

21

22

23

relative safe harbor, is there a level of a cap which would obviate the
probl emthat we are concerned about and that was listed in the report?
The copaynents for people with dialysis, or copaynents for people with
cancer chenotherapy. It seens like there ought to be a relationship
bet ween the worst case of those situations and a certain cap. It mght
not happen to be the nmean or the nedian of what is in the marketpl ace.
|f Medicare is going to use that as a safe harbor, nore or |ess
aggressive, it wuld seemto ne that it ought to have sone science
behind it as opposed to just an average of what exists.

M5. RAPHAEL: Two points. W're |ooking at this very much
fromthe point of view of the plans and their structures. Do we have
any information at all on beneficiary out-of-pocket costs for those who
are enrolled in plans conpared to those in fee-for-service? | knowin
the past we've | ooked at that issue.

DR. BERNSTEIN. When we have | ooked at it in the past, on
average, beneficiary out-of-pocket cost for people in MA plans are
| oner than they are for either enployer-sponsored or people who had
suppl enental insurance. W |ook at that nost years.

M5. RAPHAEL: |Is it possible at all to sonehow stratify it?
| guess building on what Jay was getting at, | thought part of the
focus of this was on certain categories of patients who have a

particular health status that requires heavy use of certain services
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that they mi ght be discouraged fromusing. So is it at all possible to
see what the utilization patterns are for those particul ar categories
or what their cost-sharing mght be, their out-of-pocket expenditures
m ght be?

DR. SCHM DT: The data that Jill was referring to are the
Medi care current beneficiary survey data. Those are the sorts of
conparisons that are available. There is a bit of a lag in those data
for sone of the conparisons.

But one thing that we will be bringing you in the near future
is what | described as cost-sharing anong plans for prototypica
beneficiaries. So for exanple, we mght take an average, relatively
heal thy 65-year-old who lives in a certain area and conpare the cost-
sharing that they would face anong certain plans with someone who has
colorectal cancer, to bring it hone.

MR. HACKBARTH:. Rachel, did you have a comment on Jay's?

DR SCHM DT: | just wanted to clarify. | don't think that
CVMB is solely using market information to set its proposed cap |evels.
It's using a few pieces of information including |ooking at the
percentil e of out-of-pocket spending anong fee-for-service
beneficiaries and trying to take a | ook at Medigap premuns. That is
probably where you' re maki ng your commrent about | ooking at averages.

So it's not solely looking at the market. That is difficult to do,



10

11

12

13

14

15

16

17

18

19

20

21

22

25

given that there is inperfect data on Medigap prem unms out there. It
does try to | ook at several pieces of information.

DR, REISCHAUER | would like to build on sonething that
Arnie said and open up a possibility. You have shown us that there's a
t remendous anount of variation in the way plans, even within one
regi on, inpose cost-sharing. A free marketeer could say, this is
maxi m zi ng consuner choice. This is wonderful. An agnostic could say,
this is creating a |l ot of innocent confusion. And sonebody who is nore
cynical mght say, there is a lot of malicious m sleading going on for
mar ket i ng pur poses.

If you are not in the first canp you quickly get to the point
where you say, nmaybe sonething should be done to inprove the situation
that we have now, nuch |ike what happened a decade and a half ago with
respect to Medigap policies. Should Medicare Advantage plans have 10
st andar di zed cost-sharing regi nes which they could choose anbng so the
peopl e woul d not have 1,000 alternatives bearing on every single
di mensi on, which one does not know, but a nore sinplified structured
set of alternatives which the consuner can nore easily understand and
conpare prices for? And do we want to go there?

DR SCHM DT: As | said, in the expert panel the issue cane
up. Sone of the beneficiary advocates in particular argued along the

lines, that would be a good idea. | think other panelists thought that
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woul d | ead to nore price conpetition and that m ght be a good thing.

As | said, there was no consensus on that issue, and sone fol ks pointed
out that even in the Medigap world where there are standard policies
there is still selection problens.

MR. DURENBERCER: | think Bob asked nmy question and it goes
to this issue of, is it possible to standardi ze the benefits? Do we
have exanples in the private world in which enpl oyees, for exanple, are
asked to make choi ces of conparabl e plans?

DR. SCHM DT: | think that Cal PERS, for exanple, does use a
standard, so there is one exanple. FEHBP does not, although ny
understanding is that OPM has used its negotiating authority to nake
pl ans nore simlar than they have been in the past.

DR. M LSTEIN. Standardi zing the plans would nove in the
direction of |lowering the cognitive burden associated with assessnent.
But optim zation, if you're trying to coach your nomreally also has to
do wth interacting, even in a non-standardi zed benefit plan with prior
health history and its inplications going forward for subsequent
demand, which is nore of a conputerized calculation. That is what
nodel i ng software does.

The second point is building on Jay's point. | would be
interested in knowing, if it is within the scope of our resources, the

degree to which any of this cost-sharing is rooted in avail able
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di stinctions between discretionary and non-di scretionary services. For
exanpl e, mandatory significant consuner cost-sharing that woul d apply
to a hip fracture has different inplications for access and senior
health than a tenth return visit within a nonth for rheumatol ogy, to
take an extrenme exanple on the other side. So | would be interested to
know whet her any of these plans in fornmulating their cost-sharing
structure took into account discretionary versus non-di scretionary,
close utility, cost-effectiveness, et cetera.

MR. BERTKO. Just to add a bit to the debate on standardized
plans, | would alert you that even fol ks |ike Cal PERS have found a need
to nmove the plan standardi zati ons over periods and that current Medigap
| would call obsolete designs, and in this forumwith Medicare it m ght
be very difficult to change a formal standard is it didn't, by design,
first have at | east ranges within which cost-sharing m ght change over
tine.

MR. HACKBARTH. Can | ask a question about the rules that are
going to apply under the drug benefit versus these rules? As |
understand it, under the drug benefit, specifically with regard to the
formulary rules, there is the notion that the formul ary ought not to be
constructed in a way that is discrimnatory towards patients with
certain types of clinical problens. Do we have different playing rules

for the drug benefit as opposed to this? Arguably, |oading on the
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cost-sharing for chenotherapy woul d be discrimnatory towards patients
wi th cancer.

DR SCHMDT: | think this is part of CM5's review and
approval process. Bear in nmnd that things may be changing a bit as we
nove towards 2006 and there's greater negotiating authority, or not.
That remains to be seen how well CVMS is able to inplenent that.

But currently, the process is to review proposed benefit
packages, including cost-sharing provisions, and generally | ook to see
whether it's the sanme sort of cost-sharing across different types of
services. So if it were particularly high for cheno and not for
ot hers, that woul d appear discrimnatory. CMS, we understand from
talking with sone people, has in sonme cases encouraged plans to adopt
caps to constrain overall liability. W've also heard from sone
beneficiary advocates that it has not been so successful in other
cases. So | think there's a m xed bag out there.

MR. HACKBARTH. | have been a | ong-standi ng advocate of
private plans in Medicare, and the core reason for that is | believe
that private plans potentially have opportunities to do things
creative, beneficial to patients in terns of how they organi ze care
delivery, pay for providers, structure benefits, and the like. So I am
very much in favor of giving private plans appropriate flexibility.

Whet her this particul ar issue of selective higher cost-sharing,
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al t hough perhaps not higher than traditional Medicare, the higher cost-
sharing on patients with certain types of clinical problens, |'mnot
sure that that's not beyond the pale of what appropriate flexibility
m ght be.

| would |ike to second the observations that Jay and Arnie
made; the notion of cost-sharing, appropriately applied, is that you
apply it to discretionary services, hopefully to alter utilization
patterns in an appropriate way. Wen you' re talking about loading it
on for chenotherapy, | do not think you' re tal ki ng about cost-sharing
in that sense. So frommy perspective the trick here is, we want to
all ow appropriate flexibility for private plans. That is part of the
core principle of having the programof the private plan option. But
it seens to nme that we ought to be able to draw sone boundari es on what
appropriate flexibility is. 1 think this is, fromny perspective,
getting close to the |ine.

| also generally favor the notion of sone standardi zati on,
al t hough with standardi zation potentially comes sonme problens if it is
not updated appropriately over tine.

DR. NELSON: As a matter of principle it seens to ne that if
we make recommendations with respect to a cap, absent standardization
and with the cacophony that is out there in the market, our

recommendati on ought to be franed in the context of total out-of-pocket
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expenses. | do not see any other way to get around the variability in
terms of what people have to pay out- of - pocket.

MR. HACKBARTH. O her questions or conments on this topic?

kay, thank you very nmuch. Good job

Next we have a presentation on Medicare+Choi ce or Medicare
Advant age paynent rates, paynent areas and risk adjustment. This also
is a nmandated report.

* DR. ZABINSKI: Today |I'mgoing to discuss work that we
conpleted on a study that is mandated by the MVA t hat anal yzes sone
features of a paynent systemin the Medi care Advantage or MA program
Qur work on the study is far fromconplete so we will be presenting
addi tional work at upcom ng neeti ngs.

Local MA plans are facing several changes to the systemthat
sets their paynments. First, the MVA has reestablished use of adjusted
average per capita cost, or AAPCC rates, which are linked directly to
| ocal per capital fee-for-service spending. Al so there is a new system
for risk adjusting paynents to MA plans, the CM5-HCC ri sk adjustnent
nodel. Finally, there will be a new paynent systemin 2006 for | ocal
pl ans which will use plan bids to help determ ne their paynents.

The MVA directs MedPAC to study three issues related to these
changes in the paynent system First, we are to | ook at the factors

that underlie geographic variation in AAPCC rates and determ ne how
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much the variation in the rates is attributable to each of these
factors. Also we are to identify an appropriate paynent area for |oca
plans. And finally we are to assess the predictive accuracy of the new
ri sk adjustnment system the CVM5-HCC in predicting costs for different
groups of beneficiaries.

This report is due by June 8, 2005. W have begun work on
it, but as | nmentioned earlier, our work is far fromconplete. Over
the next fewslides | will discuss each of these issues and the results
fromthe anal yses that we have conpleted so far.

First 1'd like to talk about our analysis of the variation in
AAPCC rates. AAPCC rates are linked directly to |local per capita fee-
for-service spendi ng which has nuch variati on anong counties which
currently serve as the paynent area for MA plans. Prior to 1998, the
Medi care risk programused AAPCC rates as a basis for all paynents.

The geographic variation in AAPCC rates, however, becane a problem

That is, the level of AAPCC rates was shown to be correlated with | ocal
avai lability of plan and plan generosity. That is, the counties that
had relatively high paynment rates tended to attract many nore plans
than the counties that had | ow paynent rates, and the generosity of the
plans with the high paynent rates tended to be nmuch better than the
generosity of the plans in the | ow paynent areas.

These di screpanci es between counties |led to perceptions of
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inequity. Therefore, by reestablishing a direct |ink between | ocal
fee-for-service spending and paynent rates the new paynent systemin
the MA program may increase geographic variations in paynents,

avai lability of plans, and generosity of benefits.

In our all estimates of how nmuch different factors affect
variation in AAPCC rates we sinplified our nmethod by anal yzing five-
year averages of counties per capita fee-for-service spending adjusted
for county-level differences in health status where the county-I|eve
differences in health status were neasured with average risk scores
fromthe CV5-HCC risk adjuster.

We found out about 15 percent of the variation in per capita
fee-for-service spending is explained by differences in the cost of
inputs to care and special paynents to hospitals including I ME, GVE and
DSH paynents, and the remaining variation to three factors. First of
all, providers' practice patterns and then beneficiaries' preferences
for care, and finally, mx of providers. An exanple of how m x of
providers affects variation is that Medicare nmakes different facility
paynents for the sanme procedure whether it is perfornmed in a hospital
out pati ent departnment or an anbul atory surgical center. Therefore,
variation in spending can be affected by physicians' use of ASCs rather
than HOPD nore frequently in sone areas than others.

Now | would like to nove onto our analysis of the appropriate
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paynent area for local plans. Counties currently serve as the paynent
area for MA plans. But we have found that using counties as paynent
areas does create some problens. First, by using a four-year noving
average of per capita fee-for-service spending we found substanti al
changes in AAPCC rates fromyear to year for many counties, especially
t hose who have relatively small Medicare popul ations. These | arge year
to year changes can nmake certain counties unattractive to plans because
of uncertain revenue streans.

Al so we found that adjacent counties often have very
different AAPCC rates. In these circunstances, plans may be attracted
to the county with the high rate and may try to avoid the county with
the low rate, creating appearances of inequity between nei ghboring
counti es.

Qur quantitative analysis of the appropriate paynent area
consi st of conparing counties to a |arger paynent area conprised of
statewi de rural areas and then what | call within-state MSAs, which are
defined as the following. If an MSAlies entirely within a state's
boundari es, that MSA would serve as a single paynent area. But if an
MBA is divided by a state boundary, such as the M nneapolis-St. Pau
MBA which is divided by the M nnesota-Wsconsin state border, the part
of the MSA within each state serves as a separate, distinct paynment

area. One thing | want to enphasize is that this |arger paynment area
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we are using strictly as an analytical tool. | want to say that we are
continuing our work on identifying the appropriate paynent area.

Qur conparison of counties to the |arger paynment area reveals
that | arge year-to-year changes in per capita spending are |ess
frequent under this |larger paynent area. For exanple, on this chart we

show t hat under the county system 23 percent of counties have a change
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in per capita spending 2001 to 2002 of 3 percent or nore. But under
the | arger paynment area only 3 percent of counties have a change from
2001 to 2002 of 3 percent or nore.

We al so found that the large differences in AAPCC rates
bet ween adj acent counties are |less frequent under this |arger paynent
area. For exanple, under the county system of the paynent area, 23
percent of beneficiaries live in counties that have an adjacent county
Wi th per capita spending that is at |east 15 percent higher than that
county's rate. It contrast, under the |arger paynent area, only 10
percent of beneficiaries live in counties that have an adjacent county
Wi th per capita spending that is at |east 15 percent higher than that
county's rate.

The reason why we see this result is that using the |arger
paynent areas tends to increase rates for counties with low rates and
depress rates for counties with high rates. In the end we found that

47 percent of beneficiaries live in counties that have higher rates
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under the larger paynent area and 53 percent live in counties that have
| oner rates under the |arger paynent area.

Now lastly I'd Iike to tal k about our assessnent of the
predictive accuracy of the CM5-HCC risk adjuster. First alittle bit
of background on why risk adjustnent is inportant. |If a risk adjuster
does not accurately predict beneficiaries' cost, plans may be overpaid
for enrollees who are in good health and underpaid for those enroll ees
who have poor health. Therefore, plans who attract relatively healthy
enrol | ees woul d be rewarded and those who are attracting sick enrollees
are punished. A good risk adjuster would reduce these paynent
i naccur aci es.

We anal yzed how accurately the CMS-HCC predicts costliness
using predictive ratios from 2002 where a predictive ratio for a group
of beneficiaries is the nmean of their costs as predicted by the CV5 HCC
di vided by the nean of the group's actual cost. The closer a
predictive ratio is the one, the better the risk adjuster has
per f or med.

In our analysis of the accuracy of the CM5-HCC in predicting
cost, our database consists of beneficiaries who participated in fee-
for-service Medicare in 2002. W grouped these fee-for-service
beneficiaries by indicators of health status, including the diseases

t hat they had di agnosed in 2001, how nmuch the program spent on themin
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2001, and the nunber of inpatient stays they had in 2001. For each of
t hese groups we conpared the predictive ratios fromthe CV5-HCC to
predictive ratios froma nodel that uses beneficiaries age and sex to
predi ct costliness. This age/sex nodel has been used in several other
studies as a point of conparison for other risk adjustnent nodels. It
is simlar to a denographic nodel that CVS currently uses to risk
adj ust paynents and has used for a nunber of years.

Now for each group of beneficiaries we found that the
predictive ratios fromthe CM5-HCC are closer to one than are the
predictive ratios fromthe age/ sex nodel, indicating that the CMs HCC

perfornms better than the age/sex nodel in general. For exanple, on

36

this di agram we di vi ded beneficiaries by conditions that were di agnosed

in 2001. For each of these conditions you can see that the predictive
ratio is closer to one under the CVM5-HCC than under the age/ sex nodel
At this point one thing | want to mention is there's another
statistic that is often used to neasure performance of risk adjustnent
nodel s, that being the r-squared. Wat the r-squared tells you is how
much of the variation in beneficiaries' cost is explained by a risk
adjuster. In other words, it tells us how well a risk adjuster
predicts costs for an individual, while the predictive ratio tells us
how wel | a risk adjuster predicts costs for a group of beneficiaries

with simlar circunstances.
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We know t hat the CM5- HCC expl ai ns about 10 percent of the
total variation in cost, or about half the variation in costs that are
not due to random events; that is the predictable variation. Wat that
tells us is that for any randomly sel ected beneficiary the CM5-HCC i s
likely to make a fairly large error in predicting their cost. However,
| think it is nore inportant that the predictive ratios on this slide
indicate the CVM5-HCC actually predicts costs quite well for groups of
beneficiaries with specific conditions. That is a key result because
what that indicates is that there's little for plans to gain or |ose on
average if they have beneficiaries with these conditions as enroll ees.

Finally, I would Iike to close by discussing our next steps
in this analysis. At the beginning of the presentation | said that the
work presented here is only a beginning for our overall analysis.

Addi tional work we intend to do includes exam ning how well AAPCC rates
reflect plan costs. This will indicate how well plan paynents match
their cost of providing care and will use data from adjusted conmunity
rate proposals to approxi mate plan costs.

Also we will conplete our analysis of the appropriate paynent
area. We will consider a nunber of alternative paynent areas and
consi der how well each of them stacks up agai nst a nunber of criteria,
such as the availability of data for each alternative, whether the

nunber of beneficiaries in each alternative is high enough to obtain
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reliable paynment rates, and finally, how well each alternative matches
to plan market areas.

Now at this point | want to say | amnot very hopeful that
we, or anybody else for that matter, can actually identify an ideal
paynent area. Instead | think the best that we can do is to identify a
paynent area that is the best of several alternatives.

MR. HACKBARTH. Let ne just pick up with that very point.
You mentioned two factors that we want to be sensitive to, the
stability in the rates over tine in the geographic unit we're talking
about, and that obviously mtigates in favor of |arger geographic
units. Then the second is that we want to, to the extent possible,
reduce boundary problens, defined as big changes in paynent as you nove
across the unit boundaries. That too argues in favor of |arger units.

In the past, the other consideration that people have worried
about is that the larger the unit gets, the nore heterogeneous it
beconmes, potentially creating an opportunity for plans to set up
operation in the |l ow cost part of a high-cost paynent area, and through
that process to take advantage of the system Theoretically, | guess
that is a risk

The question I'd like to ask is, is it just a theoretical
risk or is this a real world problemto be concerned about?

DR ZABINSKI: | assunme you're tal king about the final point
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| made. Scott mght be able to speak better to this but I'll give it a
shot. In sone sense it's theoretical because plans aren't supposed to
do that. They're supposed to serve an entire area that they nove into.
But on the other hand, what that might do then is, if you mx these

het er ogeneous markets and you require themto serve the whol e thing,
that may di ssuade plans fromnoving into certain areas that they
otherwise would if you had a little bit smaller area.

MR. HACKBARTH. And requiring plans to serve entire |arge
units could be easier for sonme types of plans than others. Plans |ike
Kai ser that are facility based have less flexibility in that regard
than network plans that use a contract delivery system

DR. HARRISON: | think we were thinking of making sure that
the areas we | ooked at an appropriate size that plans would be able to
serve the entire thing. W would ook at alternatives. | know CM5 is
now goi ng through this is the regs trying to figure out what kind of
net wor k adequacy to put on the regional plans to nake sure that they

serve the whole thing, and we will think about that.

MR. BERTKO  First of all, I think this is a very good study
and illum nates many of the problens, and risk adjustnment is pretty
clear. | guess | would comment on the stability issue. | know that
Dan and Scott's study over tine, | think that is an appropriate

solution, particularly with smaller popul ation counties that m ght have
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blips over time. They can be evened out using noving wei ghted
aver ages.

On the area of having big MSA type things I'd only point out
that sonme of the |large, urban MSAs are really huge, and that in the
commercial world, under-65 enployed popul ations there frequently are
rating areas and the delivery systens and the delivery system costs can
be quite different. So in addition to the heterogeneity that you
poi nted out, you actually have to worry about what are you paying, are
you paying the right anount so you're getting the right revenue in
t here.

In the absence of a nmuch better solution | would say,
particularly for 2006 as we nove into a new bi ddi ng mechani sm as
described earlier, we may want to be restrained on how pronptly we call
for a change, given everything. W're going to continue to have
di screpanci es and the question here |I'd ask our panel and the
researchers is, is sonmething new better, as opposed to living with the
current things that we know nore about?

MR. DURENBERGER:. | was pl eased to hear your conclusion at
the end about we're probably going to conme up with the best of several
alternatives, because it strikes nme, and |I've been sonewhere in this
AAPCC worl d for 20 some years now, that that really is the way the

Medi care program ought to work over tine. That there is not one ideal
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geographic area as we nove in this direction. It will be so helpful if
we can, through an analysis, present the several alternatives in ways
that make sense in different areas and different parts of the country
and so forth, and then allow the decisions about best of to be left to
sonme ot her part of the process.

If I understand it this is still correct, since this data is
all prem sed on residence of beneficiaries, right? It is always
confusing till you get that point because we think about it as
reflecting what are the costs in Mnneapolis, even though maybe half of
the expenditures for were costs in Mnneapolis are reflected in the
cost in sone rural county because people are shipped in to get their
tertiary care.

So for those of us who cone from like this little exanple of
the Three Musketeers sitting here in the Upper Mdwest, it also m ght
be informative to | ook at sonme experiences that we have had with |arge
integrated systens. One that conmes to mnd is the Marshfield Cinic in
the m ddl e of Wsconsin, which also has an MA plan. And to the point
of what you expressed, the concern about nmaki ng noney here and novi ng
it over there, these obviously are things that integrated systens deal
with all the tinme, as well as how much noney ends up with prinmary care
fol ks and specialists and things like that. But it's not necessarily a

bad thi ng.
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Again, the relationship between the plan and the practice in
that community and the way in which people are referred from one pl ace
to the other, I would suggest, would be infornative to at | east
denonstrating that there are alternative ways to approach the
deci sionmaking. | know it is getting conplicated as we get into this,
and I know you've got a short deadline and things like that, but it
strikes nme that those are inportant issues today as we nove towards
regionalization generally. Those are really inportant illustrations
that we can nake as peopl e exam ned the conclusions we're going to cone
to.

MR. HACKBARTH. So under the geographic issue, the end
product, particularly given this time franme, is that we are not seeking
to come up with the right geographic unit. |In fact al nost by
definition | guess there isn't a single right. You're talking about a
probl em of trading off different goods, if you will. But rather
| ooki ng at a product that says, here are sone different options and the
strengt hs and weaknesses of each.

DR. REI SCHAUER. On that very point, both the paper and your
presentation was a bit enigmatic about what the alternatives are. W
have county, we have MSA. Presumably there's the geographic units that
Wennberg uses, but | don't know what kind of data is collected that

way. And |I'm scratching nmy head thinking, what else is there out
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there? These have their deficiencies, but aren't the things that if we
can't even think about or don't even though we shoul d be thinking
about, probably having even greater deficiencies? How much nore is
there to go?

DR. ZABINSKI: | know one geographic unit that's been studied
by researchers at CMS for a nunber of years is sonething called
enpirical market areas. The concept | think is very sound. What they
try to do is link together counties where there is a | ot of border
crossing by beneficiaries to get care for one to the next. The idea is
to get paynent areas that closely match plan market areas or insurance
mar ket areas.

The problemis they found it al nost necessary to use a
conplete trial and error nethod. There wasn't real concrete thresholds
on this border crossing idea to forma particular paynent area. It was
so cunbersone to do it they've only been able to do one state. But
like | said, in ternms of theoretical | think it's very sound but |
can't see it working practically.

DR, REISCHAUER I'mjust thinking off the top of ny head so
this may be absolutely crazy, but what about having a choi ce between
where people |ive and where they get services? |1'mthinking of ny own
experience. | live in Montgonmery County and to ny know edge |'ve never

been to a nedical facility in Montgonmery County. Everything is in the



10

11

12

13

14

15

16

17

18

19

20

21

22

44

District. So why shouldn't | be in a District plan? Just cutting this
thing totally differently in calculating paynents by where peopl e get
their services as opposed to where they I|ive.

DR MLLER | think the kinds of things we' ve been thinking
of trolling through are counties, different versions of MSAs, private -
-1 was waiting for one of you to nention -- we are going to | ook at
private plan service areas. There is probably referral-based types of
area which are sort of the Wennberg stuff.

| will speak on this. | have to say, we have not thought
about this idea and 1'd really have to spend sone tinme thinking about
what the inplications of that are. 1It's not to say no, but this is the
first 1've ever thought of it. But |I don't know

DR. HARRISON: | think the only constraint we have is we need
to use counties as building blocks because I do not think we have
enough data for any other type of geographic building blocks, |ike
census tracts or anything.

MR. MULLER: | would be sonewhat cautious on that because
when you see all the efforts people have nade to link thenselves to
geographic areas for |abor adjustnments and so forth, you start bussing
patients to get into enpirical use patterns, though I'mglad to see
that Bob is endorsing |large, urban providers as a place of choice.

DR. CROSSON: | guess in the end | would just wonder whether
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the benefit fromchanging to a |larger area, which appears to decrease
the year-to-year variability for one thing, which as John said could be
potentially fixed in another way, perhaps a sinpler way, whether that
benefit is worth, in the next few years, the disruption potentially
that woul d take place by changing it, given the fact, as already
i ndi cated fromthe discussion, that there is no obvious way to do that.
MR. HACKBARTH: Just a clarification. As | recall, the
current county level is based on a five-year noving average. So we
already try to reduce the variation due to small size by using a noving
average. But even after you do that, you get results that were
described earlier. There still is substantial variation. Some of the
counties are so small in ternms of popul ation of Medicare beneficiaries.
DR. ZABINSKI: There is a county in Texas that has 20
benefi ciari es.
DR. RElI SCHAUER: Wen you think about this though froma
busi ness standpoi nt, nobody is going to set up a plan for 20 people.
They're going to be part of a nmuch greater unit, and no matter what
happens to the paynent in that county it's not really going to affect
the bottom|ine because only two of those 20 people are going to join
this plan. So we can get all worked up about great variation in very
uni mportant nunbers from a busi ness standpoint.

MR. HACKBARTH. | think that is an extrenme exanple.
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DR. REI SCHAUER  For every year they are woeful |y underpaid,
there is a year that they are woefully overpaid. Over tinme this should
average out.

MR. MIULLER | think going back to some of the AAPCC is a
good t hing when you see sone of the efforts com ng out of BBA when we
went to the national averages and so forth which started bringing up
whol e parts of the country to paynent patterns that were inconsistent
with their costs, | don't think that is a good way to equalize, dealing
with the issue of variation in costs. To go back, despite the fanous
or infamous M nneapolis, Mam -Dade conparisons and the twofold
differences in cost, to go back, because | don't think one is going to
change that overnight. It takes generations, if ever, to change the
under |l yi ng reasons for that variation

So to have the plans in fact reflect the cost of the region,
understanding that it nmay be different in Mnneapolis, may be different
in Mam, may be different in San Jose. But to go nore closely back to
what the costs are in that region as a point of conparison, rather than
having certain localities and states being noved up to nati onal
aver ages, which has been part of the politics of the |ast seven, eight
years in a whole variety of our paynent areas. So | think if we can
nove back to sonme kind of |ocal standardization rather than noving

towards national standardi zation and the kind of arbitrariness in
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nmovi ng people up to the national average, | think that is a good thing
that we are going towards.

MR. HACKBARTH. | just want to nake a clarification so I'm
not m sunderstood. | wanted to be clear, | agree with Jay's basic
point that in addition to | ooking at the analytics of this, | think the
timng of these changes is inportant. | think John was naking the sane
point. Even if there was a unit that we could cone up with that
of fered sone additional benefit in terns of our criteria, | think you
need to take into account what is happening at the sane tinme, and that
may argue in terns of not meking this the highest priority change for
t he Medi care Advant age program ri ght now.

DR HARRISON: In the regs, CM5 is actually |ooking for sone
gui dance about how to pay for paynment areas. They are saying that they
are not wedded to going back to weighting things by county. [In other
words, if a plan is serving nore than one county, they may not go back
and pay based on county. They are thinking about other alternatives.
So in 2006 the timng may actually be right to come up with sonething
di fferent because they are | ooking for sonething.

MR. HACKBARTH. Any ot her conments?

Okay, thank you very nuch

VWhat we will do right nowis go to our public coment period.

W are a little bit ahead of schedule. Any public comrents?



10

11

12

13

14

15

16

17

18

19

20

21

22

48

Hearing none, we will adjourn for lunch and reconvene at
1: 30.

[ Wher eupon, at 11:52 a.m, the neeting was recessed, to
reconvene at 1:30 p.m, this sane day.]
#

#

AFTERNCON SESSI ON [1:35 p.m]
MR. HACKBARTH. Sally and Karen are going to lead off with
the discussion of skilled nursing facilities and tools to assess
quality.

* DR KAPLAN: In this session, we discuss the Medicare's
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programcurrent ability to assess quality for skilled nursing facility
patients. Currently, except for three indicators on CM5' s website,
nost information on SNF quality is not specific to short stay patients,
the Medicare patients. Yet experts tell us that because the goals of
care are so different, it's inportant to collect information specific
to these patients.

In this analysis we are |ooking at what is available to
measure quality, and whether this information captures the concerns
about quality for SNF patients. First, we'll describe the inportant
di fferences between short stay patients and | ong stay residents of
nursing homes. Then we will describe the currently available quality
indicators, including their Iimtations. Finally, we wll discuss
ot her types of information experts told us would be useful for
measuring SNF quality.

For this analysis, we interviewed CVS representatives,

i ndustry groups, researchers, clinicians, quality and quality
i mprovenent experts.

One big question is why is it inportant to collect SNF-
specific quality information? GCenerally both SNF patients and nursing
home residents are in the sanme facility but the patients, the goals of
their care, and the care they receive are very different.

This table shows sone of the differences between SNF patients
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and nursing hone residents. Medicare SNF care is always post-hospital
and involves daily skilled nursing or rehabilitation care. Nur si ng
home care is not post-hospital and it is custodial or non-skilled care.
The goal of SNF care is recovery or inprovenent to the patient's

hi ghest |evel of functioning. The goal of nursing hone care is

mai nt enance of functioning to the extent possible.

The average length of stay for SNF patients is 25 days. In
contrast, the average length of stay for nursing honme residents is two
years. On average, SNF patients nmake up 8 percent of a nursing hone's
patients. Nursing honme residents make up the remai nder.

Most facilities have designated all of their beds as SNF
beds, but SNF patients fill only a few of those beds. The average
facility has seven short-termpatients and 84 |long-termresidents.

Hal f of nursing hones have five or fewer SNF patients per day. Large
nati onal chains have a |larger share. They tell us that up to one-
fourth of their patients are SNF patients.

G ven all the differences between short-term patients and
| ong-stay residents, experts tell us that quality for nursing hone
residents is not necessarily related to quality for SNF patients. The
smal | nunber of SNF patients conpared to |ong-stay residents has
inplications for patient care and quality and supports the need for

col l ecting SNF-specific information.
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Much of the research on quality nmakes no distinction between
short-stay patients and long-termresidents. But the Medicare program
and MedPAC need separate neasures for several purposes. CMS nust
monitor quality of care for SNF patients as part of their
responsibility for the Medicare program |Inplenentation of a
prospective paynent systemraises concerns about whether providers have
incentives to inprove or reduce quality under PPS.

Every year MedPAC assesses paynent adequacy for SNFs and
recommends an update to paynents. Change in quality is one factor we
use to determine if paynents are adequate.

Finally, Medpac has reconmended that CMS explore tying
paynent to provider performance on quality. WII|l accepted neasures are
critical to pay based on quality.

M5. MLGATE: OCMS currently uses two sources of information
on quality for short-stay patients in nursing facilities, first the
m ni mum dat aset and secondly, OSCAR, the Online Survey Certification
and Reporting System The first three indicators fromthe m nimm
dat aset are al so the ones that the National Quality Forum endorsed for
short-stay patients in their process for |ooking at neasures in nursing
facilities.

The m ni num dat aset was devel oped primarily as an instrunent

to try to standardi ze the assessnent process in nursing facilities, but
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has over tinme been used now for a couple of different purposes in
addition. That is, for determ ning paynent as well as for devel opi ng
qual ity indicators.

For the short-stay patients, they are all assessed -- or the
per cent ages of the residents that have the incidence of delirium pain
or the preval ence of pressure sores is derived fromthe 14-day
assessnment. So because it's derived on the 14th day the patient's in
the SNF, that nmeans, in fact, you | ose sone patients because sone
patients actually are discharged before the 14th day.

So the indicators | ook at, on the 14-day assessnent, the
percentage of patients that show synptons of deliriumdifferent than
usual functioning, the percentage of patients that report they have
noderate or severe pain. And then for the preval ence of pressure
sores, it's actually a change in tinme. They |ook at what the scores
were on the five-day assessnment. And if there was a zero and then it's
progressed to a pressure sore, that's noted. O if they had a |evel
one or a level two, they see if it has progressed to a higher-|evel.

So those are the three primary indicators that CMS uses for
SNFs.

The second source of information in OSCAR. This is
information that's reported for the whole nursing facility. So again,

you get some information that m ght be useful for short-stay patients
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but it's not broken out so it's unclear what the information here m ght
mean for those short-stay patients.

In the OSCAR you have survey reports on deficiencies that
| ook at the severity of the deficiency as well as whether they were
resolved. It also reports on conplaints. And that there's also sone
staffing levels reported. And it's broken out by registered nurses,
| icensed practical nurses and certified nurse assistants.

Since the primary information cones fromthe MDS, we asked
our expert interviewees to tell us a little bit about what they thought
were the limtations of the MDS and to suggest sone inprovenents, given
that's a tool that is currently being used in nursing facilities.
Here's what they said to us.

Because it was designed for |ong-stay patients, they
suggested there's really too few useful indicators for short-stay where
patients are expected to actually inprove, which is a different way of
| ooking at the patient, as Sally nentioned earlier.

Wil e current indicators provide sone useful information,
they thought all of those areas were really inportant to neasure, they
said that there are sone inportant ways that they're designed that
m ght actually m slead those that are reading the information

One exanpl e that struck nme was that nurses are supposed to

report a patient's actual experience with pain, whether they are on
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pain nedication or not. But nurses are hesitant to code a patient on
medi cati on as not having pain. So they are nervous, the experts are,
that in fact these are not being filled out correctly because the
nurses don't want to say well, there's not pain but they' re on sone
sort of pain nedication.

Further, a high score on pain is supposed to indicate poor
pai n managenent, but several of our interviewes suggested that high
scores could actually nmean the facility is doing a better job at
assessing pain. So this isn't to say that you shouldn't assess pain or
you shouldn't | ook at pain managenent, but that they wonder if, in
fact, this is the best way to do it.

In addition to | ooking at the substance of the neasures, they
say the timng of the MDS assessnent also limts its utility. 1In
particul ar, you need to have an assessnent on admi ssion and di schar ge.
So while there is a five-day adm ssion assessnent, perhaps there should
be one that's earlier than that so you can really | ook over tine at
what happens to the patient.

In particular there were concerns, though, about not having
sonme type of picture of the patient at ad discharge so you could really
| ook at what happened before the patient was di scharged. They said,
however, that this did not nmean that there needed to be another

assessnent, an MDS assessnent, but it could even be done on a tool that
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woul d be nore specific to quality and have fewer indicators on it or
fewer areas to fill out than the MDS actual ly did.

In terns of validity and reliability, there was a GAO report
that did sonme digging into this and found that while on a nati onal
| evel the error rates for filling in the various sections of the MS
were 11 percent, that on the short-stay patient indicators, in fact,
two of the three short-stay indicators had error rates quite a bit
hi gher than that. So they questioned whether this would actually be an
accurate picture at the facility level, in particular.

There was 18 percent error rates for pressure sores and 39
percent for the noderate pain and 42 percent actually for the intense
pai n.

So we asked them in addition or besides the MDS information
that is collected, are there other quality concerns that they thought
were inmportant to be neasured. These were the ones that really rose to
the top, interns of talking to our interviewees. | would say the
first one was probably nentioned by about everyone we tal ked to and
there was a couple of different ways. There was all
rehospitalizations. And then there was al so hospitalizations for
conditions that really have been found to be associated with good
quality of care or poor quality, depending on how you want to | ook at

it. MedPAC actually used the rehospitalization for specific conditions
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The second one is discharge destination. This was | ooked at
as an outconme which really captured a broad core of the types of things
that need to be done for patients to reach their goals of care. Since
so many SNF patients do have rehabilitation, one of the key goal s of
care is actually to go hone. They said that |ooking at how nany
actually do go honme, or where el se they m ght have gone, was really a
critical feature also of |ooking at quality in SNF

The ot her was functional inprovenents. Again, this was kind
of an over tinme | ook at how SNF patients did in their care. Again,
because so many are getting rehabilitation services that you really
shoul d | ook at whether a patient has inproved over time. This is
really tied into the concern that there's no di scharge assessnent
because there wasn't really an ability to nmeasure over tine.

And then the fourth we heard was that it m ght be useful to
start exploring the use of standard or best practice protocols for
these types of patients. That while it was useful to | ook at the
i nci dence, for exanple, of pain there mght be a nore direct way to
actually | ook at the pain managenent process and if there were key
processes that were actually being followed. Was the patient's pain
actual ly assessed on a regular basis, for exanple. So they suggested

we mght want to start |ooking at that.
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At this time, that concludes our presentation. W would ask
you to give us feedback on the strategies that are suggested by these
experts for obtaining better information on SNF quality.

DR. MLSTEIN. This list of potential increnments appears to
be very prom sing and |ikely account much better for quality of care.
But some of them would not cone at |ow cost. Wre there any associ ated
estimates of what the information collection burden m ght be associ at ed
with sone of these neasures?

M5. MLGATE: W didn't ask specifically the cost but the
met hod for getting the information, for exanple, rehospitalization
overall as well as for particular conditions, there are sone prograns
that run on clainms. | don't know how much the analysis of the clains
will cost, but in ternms of data collection burden it would not be high.
And then the discharge destination is sonething where there al so exi st
progranms to | ook at that.

The process, | doubt, would be a bigger project.

DR. M LSTEIN:. The process and the change in functiona
standard, which | think would be the gold standard, would be not
i nexpensi ve.

M5. MLGATE: | don't know enough to say definitely about
this, but there are sone fields in the MDS already that | ook at

functioning. So I don't knowif it would be possible or not or a good
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i dea or not to use those. As long as you had the discharge assessnent,
per haps they could be used. But | don't want to say that definitively.

DR. CROSSON. | don't think I'mintenperate enough to suggest
one quality neasure over another and we probably would not finish the
nmeeting today if we did that.

But | was struck by sonething. That was in addition to
needi ng i nprovenents in quality, needing to differentiate between SNF
patients and nursing honme patients or custodial patients, was the
observation that in fact the SNF patients are admitted for sonme very
different reasons. | think the distinction that was nade was that sone
are admtted for functional recovery, presunably to get back to an
i ndependent living situation. Owhers for sonething that's nore |ike
confort and palliation, individuals with a fatal disease. And a third
category that is basically involved with nedical stabilization
presumably to then be discharged to sone other care setting, a |esser
care setting including hone care.

If that's the case, it seens to followlogically that if
you're going to neasure the quality for those three classifications,
you ought to have quality neasures that are in sone way related to the
difference in outcones that are expected for those three groups. Wat
t hose ought to be, | would not comrent on.

But | do think the logic of the paper suggests that if that
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distinction is real and can be applied, then it kind of drives a
gual ity neasurenment process which is relevant to those cl assifications
and should start early in the adm ssion.

DR. NELSON: | like the way your chapter is devel oped and |
respect your use of your panel of experts to vet these itens wth.

But if may be that they were | ooking at things froma 30, 000
foot level. As | took a look at the quality reporting on the SNFs in
the area where | practiced and tried to determ ne whether they had
discrimnatory value in terns of which long-termcare facilities
t hought were good when | was in practice, and | could not get fromthe
data the same kind of discrimnatory information that | got as a
practitioner when | either would visit patients there or hear from
famlies or the patients thenselves on their experiences.

So ny comrent is around a reality test of sonme of these data
with a couple of focus groups conprised of discharge planners or
physicians in a local area to get their ideas on how useful the quality
reporting is and whether it either agreed with or disagreed with their
ideas on the quality of the skilled nursing facilities in the area.

That may be far-fetched. It may not be practical or it m ght
not give any information. Certainly you wouldn't want to use di scharge
pl anners fromfacilities that were attached to a SNF. But nonet hel ess,

those fol ks do fornmulate pretty clear ideas on what's good and what
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isn't good in their local area. And | think that it would be really
hel pful if indeed they thought that there was some concordance between
the quality data that are reported for these facilities and what their
actual perceptions were from being on the ground.

DR. KAPLAN:. Al an, your story is not an unconmon one, by the
way. It is a story that | have heard a | ot about, that | have heard a
| ot fromvarious informants.

My concern is that one of the things that we're really trying
to do is get at what is the quality of care for the SNF patient.

t hi nk what you are really talking about is to help consuners choose a
nursi ng honme, the consunmer or their famly or a professional perhaps,
choose a nursing hone.

One of the things we heard fromevery single one of the
experts that we talked to was that quality for nursing home residents
is not necessarily related to the quality of care that the SNF patient
receives in that sanme place, that sane facility. So |I'mnot sure we
can really do both.

DR. NELSON: | have respect for what you say, Sally, and |
woul d not argue with it. But sonme of these neasures are so susceptible
to interpretation, pressure sores for exanple. And the really best
facilities in an area may | ook worse on paper because of superior

identification and reporting. |If indeed, there was some points of
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agreenent between both of these directions, selecting a good facility
based on its quality data to ne isn't a lot different from measuring
the quality within the hone.

M5. MLGATE: | just want to say, Al an, that's basically what
we heard fromour experts is that the current neasures, maybe they say
something but in fact that there are sone really Iimtations and they
really should have sonme additional information to make an accurate
deci si on about where to go or for Medicare to nmake an accurate decision
about the quality of care of that setting.

So I think we found in our expert discussion, and maybe we
did not make it quite plain enough or clear enough, that in fact they
woul d agree with you 100 percent that the current information does not
really give you enough to assess accurately.

But the other factor was Sally's, which is a lot of it is
currently on the whole nursing facility so it is hard to ferret out for
the short-stay patient.

MR. HACKBARTH. So to put this in context, |ast year we
| ooked at ESRD and M+C. And in each of those cases we concl uded that
there were reasonabl e neasures, a fairly strong consensus that there
wer e good nmeasures, the data were collectible, et cetera, et cetera.
And we were prepared to nove ahead towards using themas a basis for

paying on quality.
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think the takeaway here is that our analysis and the experts say that
we really don't have a set of neasures that neet those tests for the
skilled nursing facility patients.

And probably on top of that there are issues about the
measures used for the non-skilled patients, as well. But that is not
the i medi ate question before us. So we have got a ways to go here.
There is work to be done. W' re not going to be recomendi ng payi ng
for quality at SNFS any tinme soon, | think is the bottom i ne.

DR. WAKEFI ELD: You listed NQF's three measures that they
were recomrendi ng for short-stay patients. Wen | read this, | was
struck by the difference between that and your expert panel and the
directions that they went. They seened, to me, to really nove in very
different directions, expert panel focusing nore on sone process
nmeasures, et cetera. Just lots of differences.

Do you know whether NQF [imted their scope of what they
reviewed to just MDS? O did they | ook outside of MDS, as well?
Because I'mreally struck by the difference here.

M5. M LGATE: They did primarily limt it to MDS-derived
i ndi cators because nost of the information they were relying on for
validity and reliability was information that had been done on MS

They did tell us though, because we asked themthat question
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actually, they did say in their report that we really could use sone
nore research and devel opnent of neasures for the short-stay patients.
They di d not suggest that these three were sufficient in and of
t hensel ves. But these were the three that rose to the |level that they
felt they could recormmend for post-acute patients in nursing
facilities.

MR. DeBUSK: A couple things. | want to go back to the MS
From ny understandi ng, the MDS has never really been that successful.
You've got 300 itens to mark or what have you on that sheet. It seens
to be volum nous in trying to do this job. But |ooking here at the
quality concerns that could be neasured, if you | ook at
rehospitalization, discharge destination, functional inprovenent, those
are after-the-fact nmeasurenents. That's after the incident has
occurred. You go down to the use of standards or best practice
protocols, that's the process. It looks like the place to go on the
front end would be to establish the process and neasure the process
which ultimately is going to give you your outcone.

|s there a set of standards that exists out there now for
nur si ng home?

DR. KAPLAN: Qur experts tell us that there are sone
standards. | think we were | ooking at rehospitalization and discharge

status and inprovenent in functional status as being outcones, and then
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t he processes being process neasures, and not to use one necessarily to
t he exclusion of the other. But the process neasures would take nore
work to devel op. The others, two of themcould be readily neasured
fromexisting data, and the change in functional ability, you would
have to have a di scharge assessnent of functional ability.

MR. DeBUSK: It's alnost |ike we've got to start sonmewhere.

M5. RAPHAEL: A couple of points. First of all, | believe
that there is sonme overlap between the short-stay and the | ong-stay
patients and they're not always so clearly in one canp or the other,
because people who are admtted for short stay sonetines end up staying
for the 24 nonths or the 18 nonths. So |I think we need to just be
aware that the lines are not always clear. Even though we don't pay
for the longer stay patients, | will say quality is nore inportant when
you' re spending 24 nonths in a nursing hone than if you are spending
eight days in a nursing home. So | do not want to | ose sight of that
and we should be careful not to have two-tier systens here that we are
contributing to creating.

For me, what I'mtrying to grapple with is, if we take what
A enn posited that we are not ready for prine tinme yet here with the
measures, the question for ne is where do we go? Because we have
rai sed i ssues overall about the efficacy of the classification and the

paynent systens for SNFs. W have tal ked about the need for
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redi stribution toward the nore nedically conplex, et cetera. So |I'm
trying to understand how we put this all together and where does this
take us? And what could we begin to reconmend that could help to nove
us toward a nore effective way of purchasing services from SNFs? |
don't really yet understand fromall that you' ve done so far what you
think m ght be a | ever that could nost help us to nove al ong.

M5. MLGATE: Sally may need to answer that nore broadly, but
t he purpose of this exercise wasn't quite that broad. It was nore a
matter of not just looking at the ability to do pay for perfornmance but
al so nonitoring of quality in general. That there just wasn't enough
tools to do that, and that is was inportant for the Medicare programto
have a better tool box for measuring quality in SNFs.

Now what that would be used for is another question that |
think you're raising nore broadly, and what we feel |ike we got from
our discussion and anal ysis was sone suggestions for how you m ght be
able to get sone nore information that would be useful. So it wasn't
really at this point at |least in a broader context.

M5. RAPHAEL: But if we are going to refine the systens that
we have currently, shouldn't we enbed sone of this into any efforts to
refine and collect data on patient status?

DR. KAPLAN: Your question is good and | think part of the

whol e thing is that nost of the neasures that we tal ked about, that we
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are thinking could be used to neasure quality in a SNF are not
necessarily specific to the existing -- there don't necessarily have to
have the existing or have to get rid of the existing instrunment. W're
not really saying anything at this point about that. And they aren't
necessarily related to one classification systemversus anot her.

For exanple, if you' ve got a whole different classification
system these are still nmeasures that you m ght want to have for SNFs.
That is what our experts told us. This is what we woul d be concerned
about for SNF patients. W started fromscratch. W did not say, tel
us about if you had the MDS or if you had RUGs. W said, what are you
concerned about with SNF patients? So for the clinicians, they're in
the SNF. They are not thinking about MDS or RUGs.

| think your question on paynent is good. As you know, |
know | have been telling you this for five years, that there is a
report that is due to Congress in January 2005, which is only a few
nont hs away on alternatives to the classification system So | think
have to ask you on that question to ask you to be patient for alittle
bit | onger, and hopefully we can get to that after that report is to
Congr ess.

But | feel like this is part of that issue, but it is not
just related to that issue. This is really just related to quality of

SNFs. Yes, it is in the context of performance for SNFs. But if |
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tell you the real notivation of why | wanted to | ook at this was
because | wanted sonething that we could use in our paynent assessnent
anal ysis on quality. Every year we struggled to find anything that we
can use to say sonething about change in quality for SNF patients. Not
for NIF patients, not for the whole facility, but just for SNF
patients. W struggle with that every single year. That is ny first
notivation. Then as we |learned nore then it noved into other areas.
But that was first and forenost what | wanted to do was has sonethi ng
to say about SNF quality.

DR RElI SCHAUER: Carol raised an issue that | wanted to ask,
and that is if we have any information about the fraction of |ong-stay
nursing fol ks who at one tinme or another where a SNF patient? | have
three bits of anecdotal evidence from parents and parents-in-law, al
three of which at sone point in the nursing honme were a SNF patient. |
can see that the needs are different and all of that, but | don't know,
maybe 75 percent -- 1'mjust making this up.

DR. KAPLAN:. Seventy percent of patients who are admtted to
SNFs go hone.

DR, REISCHAUER It's a very conplicated thing that |I'm
t hi nking which is, during a lifetine or doing the last X years of life
when people are in and out as a SNF, as a nursing patient, and you j ust

track the sanme people, what fraction have this experience is what |'m
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wonder i ng.

DR KAPLAN: | don't think that information has ever been
studied. | think there's information on what the odds are of being
admtted to a nursing honme, an institution. There's that information.
Then there's information that 70 percent of the people admtted to a
SNF go home. But there's not this other information that | think
you' re | ooking for.

DR. REI SCHAUER. The other point | wanted to make was really
the sane one that Pete nade. | was quite surprised, and maybe | shoul d
have known, that the MDS was as hefty an instrunent as it is; 300
guestions, 500 data points. | was wondering how nany of these are
t hings that don't change? This thing is filled out tw ce over the
first two weeks, and how many of themare |ike address, or nane of next
of kin, or height, or things that are not likely to change, as opposed
to sonething that would change.

And secondly, how long does it take to fill this out? |If
these were all changeable itens which you had to get observation or
i nformation about, this is a day-long process to fill one of these out
things out, it strikes ne. | can't imagine that that nuch specific,
different information is really necessary for whatever purposes this is
point to, but | mght be wong.

DR. KAPLAN. As far as | know, nobody has done an anal ysis of
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how much changes from one assessnment to another on the MDS, and | am
not even sure that anybody has done anything on how often a group
changes on the paynment system because that determ nes your SNF paynent
for that period per day.

The amount of time that it takes to do an MDS, nmenory is 2.5
hours, but | may not be exactly accurate about that.

MR. HACKBARTH. That is a comment that we have made in past
reports, about the burdensone data collection, and we need to
streanl i ne and have common el enents for different types of post-acute
care.

DR. MLSTEIN. This discussion for ne has sone inportant
generic elenments that always underlie the question as to whether or not
current neasures are good enough to go forth or they' re not good enough
to go forth. Maybe | could just briefly conmment on this.

It seens to nme, if you categorize sonme of the comments nmade
to date they really conme out on different sides of the follow ng
bal ance. On one side of the balance is the value of del aying pay-for-
performance until we have a good enough neasurenent set. On the other
side of the scale, reflecting Carol's comments, is this inplicit idea
of the opportunity cost to American Medicare beneficiaries of being in
facilities in which quality is not a basis of paynment. Those two

interests need to be weighed and sonetines there's a tendency to | ook
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at the inadequacy of neasures and say, let's just wait. But | for one
think we have to be equally m ndful of the opportunity cost of
continuing what has apparently been a nulti-year tradition of |ack of
pay- f or - per f or mance.

Sone t houghts | have on how this gets resolved in other
situations -- and this is for the staff, a question of what is known
about -- do we have any research evidence on the correlation in
facilities ranked using today's highly inperfect quality set with a
robust set? If there's any evidence to suggest that facilities ranked
using today's thin set with a nore robust set are reasonably good, then
that woul d weigh on the side of the scale towards going forward with an
early version of P-for-P rather than waiting.

The second thing that occurs to ne is that we have sone
wi sdom or an opinion on this expressed in Congress in its decision with
respect to hospital pay-for-performance. |If anyone were to step back
and say, what percentage of hospital quality is captured by the 10
process neasures that we are now not insignificantly rewarding
hospitals for, it is not a very happy answer. [|I'mnot sure it's a
better answer than the current measures we have avail able for SNF
patients in nursing hones.

So one way of essentially noving forward, if that's the side

of the bal ance we decide we mght want to act on or be relatively
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i npressed by, would be to nodel that and, for exanple, suggest a P-for-
P that's based on the SNFs collecting and reporting this nore robust
nmeasure set that's been proposed. So then when we want to nove to pay-
for-performance in another two years we aren't benpaning the fact that
we are still where we were five years ago. O deciding if there is
reasonabl e correl ati on between thin neasures and good neasures that is
good enough, maybe not to go forward with plus or m nus 20 percent, but
maybe plus or mnus 0.3 percent or 0.4 percent as a way of beginning to
address the opportunity cost of having a quality insensitive paynent
system for nursing hones.

MR. HACKBARTH. | fully agree with your bal ance statenent,
your initial statenment. Indeed in our past discussions of this, our
past reports in congressional testinony, we' ve nmade nuch the sane
point, that there is a cost to the current system The phrase that
we' ve used over and over again is that the current paynment systemis at
best neutral towards quality, and indeed often hostile. So people
ought not feel confortable with the status quo. There is a dramatic
need to change, in our collective perspective, what we do here. So |
t hi nk your statenment fits quite well wth where the Conm ssion has been
in the past.

Now having said that, | think there are sone types of errors

that are worse than others. So if we have poor quality neasures,
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i nadequate quality neasures that create an incentive for people to do
the wong things with patients and further conpound the probl ens that
we have got, | worry nore about that than neasures that of wong just
in degree. They are pointing directionally in the right direction but
it's just a matter of degree.

The way | interpret sonme of the discussion here is that in
SNF care sonme of the neasures m ght actually point in the wong
direction and reward behavior that actually we don't want to reward. |
worry about that.

DR. MLSTEIN. | wonder if anyone can address the question of
whet her or not facility ranking using nore robust neasures is
reasonably well correlated with facility ranking using these currently
avai | abl e | ess good neasures. Because that would really help for ne
resol ve which side of the balance I'd like to cone --

MR. HACKBARTH:. | think that is an excellent question. The
begs though, do we have the conparison set? You need the nore robust
nmeasur es agai nst which to conpare.

M5. MLGATE: | do not think we can sit here and prom se that
but it is something that we could take a | ook at. For exanple, the
rehospitalizations, we have run those before. W haven't done rankings
and | do not know if rankings for the MDS neasures are available to us

ei t her.



10

11

12

13

14

15

16

17

18

19

20

21

22

DR MLLER | think sonme of the fundanmental question that
we' ve brought up here to be discussed is, a |lot of the conversations
that occur here and out in the field is when people start talking about
this, they're all talking about different things. You say quality of
nursi ng homes and people start thinking nursing facilities. W're
often tal king about SNF. So the conparison that you're | ooking for,
even if the analysis are done, are the neasure sets that you would
actually do that on, is there agreenent on what those would be? Mich
| ess, has the work been done?

| think a fundanental point we're trying to lay out for you
here is, we're starting to parse that distinction and we're going to
pursuant it in a particular direction and trying if you agree and
whet her that's the direction we're going to go in.

DR MLSTEIN. Wat |'m suggesting is, there is a body of
heal th services research on quality of care in nursing honmes. Al we
have to do is find one piece of prior research using these nore robust
measures that occurred concurrent with, and focused on SNF patients as
opposed to the nursing hone patients, that occurred concurrent with a
time when these | ess good but avail able nmeasures were cal culated. |If
you tell me that no such research exists --

DR. KAPLAN: There's a large body of research on quality for

nursi ng home residents, long-stay residents. Usually the short-stay
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patients are excluded fromthat research, so there is nothing. The
experts tell us that soneone that ranks high on quality of care for
nursi ng home residents is not necessarily going to ranked high on
quality of care for SNF patients.

DR. MLSTEIN. The ideais, there is no such thing as a well -
done piece of health services research that eval uates SNF patients
wi thin nursing hones with respect to any of these nore robust neasures
of quality that the expert panel recommended. |It's just never been
done.

DR. KAPLAN:. Exactly; never been done.

MR. DURENBERCER: | was going to suggest that naybe one of
the reasons is we haven't fixed -- we are fixing accountability on
institutions which largely are doing nursing honme work, and they are
doi ng some SNF work and so forth, as opposed to focusing the
accountability for ny health or ny nother's recovery or whatever the
case may be on a doctor, or on the hospital from which he or she was
referred. Al | want to do is plant a seed in the |onger-termresearch
that we ought not to be |ooking separately at the facility
rei nbursenent but in capturing this pay-for-performance in a paynent to
the person or the facility that is responsible to the beneficiary for
the delivering the series of care that ends up in recovery, inproved

function, whatever the case may be.
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| don't know how practical it is, but I am saying, get off of
trying to rate an institution which is really in another business,
peopl e who are in there for eight days or 12 days or whatever the
average, 25, and put that accountability and the rewards for it on the
prof essional or the institution that is responsible for the recovery or
i mproved function of the person that is involved, and |l et them help you
devel op the neasures for recovery.

MR. HACKBARTH:. Thank you very nuch

Next up is neasuring quality in honme health care.
* M5. CHENG This afternoon | am going to be addressing
measuring quality in home health. 1'mgoing to power-wal k us through
some background slides and our criteria for judging the feasibility of
measuring quality in a sector. Then I'mgoing to spend nost of ny tine
on | ooking at the home health sector specifically and the neasures sets
t hat we have available and identified for this sector.

| think we have hit a lot of this in the previous sessions so
|"mnot going to go into it. MedPAC has found the current system
general ly speaking, to be neutral or negative toward quality, so our
agenda has devel oped, taking its first step in June 2003, after we
surveyed a nunber of private plans that had cone to the sane concl usion
really. W asked what they were doing and what direction they were

nmovi ng and found that they were taking the step of |inking performance
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to paynent. W recommended that Medicare consider this strategy.

We established then criteria that we felt applied
specifically to Medicare and was based on the experience of these
private payers, but a set of criteria we would use for determ ning
whi ch settings within Medicare were ready to take this step. Then in
March 2004 we found two settings, dialysis physicians and facilities,
and Medi care Advant age plans, were ready for this step and nmet our
criteria.

The criteria that we devel oped are the four you see here. W
felt it was inportant for a given setting there be a set of well-
accept ed evi dence-based neasures. By that we nmean we would |i ke to see
a set that the providers that were going to be scored on this and paid
on this would be famliar with them before they saw their paynents
change. By evidence-based we nean reliable and valid. And for process
nmeasures specifically, we nmean that there is evidence that suggests if
we are going to incent a process that we' ve got scientific backing that
that process is going to lead to inproved outconmes of care for the
beneficiaries. And for outcone neasures, along the lines of what
Senat or Durenberger suggested, we want to hold the right entity
responsi ble for the quality that we're nmeasuring.

Qur second criterion is that there be a standardized

mechani sm for data collection. There are a couple of thoughts here.
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We want to nmeke sure that the burden is not undue on either end of the
pipeline, so that it is something reasonable for the providers to do
and it's also reasonable for CM5 to do. They cannot process a bunch of
unst andar di zed data that conmes in. W need to nmake sure that the
process is not an undue burden on either end.

We al so are | ooking for standardi zed data coll ection so that
we have an assurance that we're getting sonething consistent. W want
to ask the same question and get the sane answer as often as we can
fromthe providers that we're neasuring.

For risk adjustnment, our criterion is that we have adequate
risk adjustnent. In sonme cases perhaps we might find that risk
adjustnment is not as necessary. For exanple, maybe a patient
experience nmeasure of a process neasures that is not likely to be
affected by the case m x of the patients that the provider is caring
for.

O in the case of outconme neasures, we want to nmake sure that
we have adequate risk adjustnent for two reasons. W certainly want to
make sure that as we set up this incentive we're being equitable to the
providers that we are neasuring. And we also want to make sure that we
don't devel op or cause an access problem [If a provider feels that
t hey can inprove their score and inprove their paynent by denying care

to a patient that m ght benefit fromthat care but is not likely to get
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aterrific outcone, we want to nmake sure that we've got sonething that
is doing to take that into account.

Finally, we are after a set of neasures the providers can
i nprove upon. This goes back to the idea of holding the right entity
responsible. But it also goes to an idea that | think brings all four
of these together, which is if we go to nmeasuring quality and attaching
paynent to it, what we want is to nmake sure we have identified things
where nmaking an inprovenment is going to affect the care of a nunber of
beneficiaries. W'd like to get a ot of beneficiaries, and we'd |ike
to make a substantial change. W're not so interested in noving from
98 percent conpliance to 99 percent conpliance. W'd rather go for
sonet hi ng where maybe the conpliance is 60 percent and get that up to
70 percent or 80 percent.

So in honme health we've identified four indicator sets that
we'd like to explore to determ ne whether or not it's feasible to nove
the agenda in this setting. The four indicator sets are the outcones-
based quality inprovenent set, OBQs, the outcone-based quality
noni toring set, the OBQVs, assessing care of vul nerable elders, the
ACOVE set, and patient experience surveys.

OBQ s are a set that are conprised of nine neasures of
i nprovenent or stabilization in activities of daily living, such as

what percent of patients who could inprove, did inprove in their
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ability to bathe during their hone care episode? There are 12 neasures
in the set of instrunental activities of living, such as a patient's
ability to do their own laundry, 14 neasures of clinical inprovenment or
stabilization, such a shortness of breath or the frequency of

confusion, and there are three utilization neasures, such as the use of
energency care during the honme care episode.

In terns of famliarity, the OBQ s have sone strength here
because they're currently in use in the Medicare program |In fact the
OBQ set pre-dates the PPS paynent systemthat we're using right now,
and in this setting, the idea that nmeasuring quality and nonitoring it
has been one that has been on the forefront of devel opnment here for
actually about 10 or 15 years. The OBQs are used in the Mdicare
systemcurrently in reports that flow back to the hone care agencies so
that they have an idea of their performance and can benchmark it
agai nst peers. |It's also used on a web site that allows consuners to
make choi ces anong hone care agencies called the Hone Care Conpare web
site. So it's publicly reported dat a.

We have heard sonme concerns about the reliability and the
validity of the neasures in this set. | would |like to address those
concerns head-on in just a nonent, and also right now, discuss alittle
bit of the research that we have on this. W have two studies that

have | ooked at reliability and validity. 1In the first study we have a
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nmeasure of the inter-rater reliability of OASIS. That's the tool that
they're using to derive the OBQ. The researchers conpared two nurses
who were | ooking at the sane patient to find what | evel of congruence
they got on taking this tool twice. They found that the |evel of
congruence on the itens that we're tal king about here was between 60
and 80. As we | ooked across health services research that was
generally felt to be good or very good.

In terns of validity we al so have anot her group of researcher
t hat asked, what we are neasuring, is that congruent with the patient's
own assessnent? So they conpared nurses and therapi st assessnent of
patients with their own self-reported ability on activities of daily
living and instrunental activities. Here again they found a |evel of
congruence of about 60, which we m ght characterize as a good | evel of
congruence. So it speaks to the validity of the data that we're
deriving the OBQ s from

MR. DeBUSK: May | ask, you are getting sone coherence or
what have you in conparing the data, the collection of data. D d al
this come out fromthe OASI S assessnment systenf

M5. CHENG The OBQs are derived fromthe QASI S system
that's right.

MR. DeBUSK: Now how | ong does it take to fill out an OASI S

report?
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M5. CHENG W have heard estimates -- OASIS has been used in
the field now since 1999. Wen it cane out, we understood that it was
t aki ng nurses and therapists over two hours in the field to conplete
this tool. W have heard anecdotally, and I don't have a study on
this, since 1999 we've been doing this on every patient that Medicare
has paid for, so | think that the tine it takes has becone nore
integrated in the plan of care in what a nurse would normally do during
that first visit. So it mght be taking sone tinme but it is also
regarded as a pretty integrated part of assessing the patient and
pl anning their care.

M5. RAPHAEL: | think it takes an hour or about an hour and-
a-half to do it generally. That would be the average anmount of tine.
It's a 29-page docunent.

M5. CHENG W al so have sone evidence on the reliability and
the validity of the OQASIS fromtwo ot her groups that have | ooked at
this set. The first group that 1'd like to talk about is the National
Quality Forum and | would like to again nention as | speak about their
work, we are relying currently on work that they have done in a
prelimnary fashion. The National Quality Forum has not yet formally
endorsed or given their final rating to these neasures. But according
to the work that they have done up to this point, they gave their

hi ghest rating for validity and reliability to 18 neasures fromthe
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Anot her group that's | ooked at this set is the Agency for
Heal t hcare Research and Quality, and they went through a simlar system
of looking at reliability and validity and the feasibility of measuring
t hese, and al so whet her or not they made sense, because AHRQ was al so
concerned about the public reporting. AHRQ id endorse 14 of the OBQ
nmeasures. The other good piece of news here is that there's sone
congruence between those two groups and they endorsed 10 of the sane
nmeasures fromthis set.

These indicators, as | nentioned in response to Pete's
guestion, are derived fromthe OASI S assessnent tool, so we already
have a standardi zed tool that's currently being used in the field and
being collected by CM5 for this set.

Ri sk adjustnent is available for the OBQ outcones. The
University of Colorado is a group that devel oped the risk adjustnent
for this set. For sone of those outconmes they are able to apply up to
50 different patient characteristics to determ ne the expected outcone
for that patient. In addition to the usual suspects that you woul d
| ook for in just about any risk assessnent, we've got diagnosis, age,
and sex. But because of the richness of the OASIS tool, we're also
able to apply patient prognosis, functional limtations of the patient

currently, the presence of a caregiver informally to support that
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patient in their home, and sone cognitive and behavioral information.

We have sonme evidence that there is roomfor inprovenent and
that this is under the power of the home health agencies to inprove.
We have had two neasurenent periods now for the publicly reported Hone
Care Conpare, and we found small but consistent inprovenents in the
| evel of performance on the OBQ set.

The next set | would like to bring to you is the OBQM set.
You can see fromthe exanples howthey're a little different fromthe
BQs. An exanple of an OBQV m ght be, what percent of patients used
energency care frominjury caused by a fall or an accident? Wat
percent of patients had an increased nunber of pressure ulcers? O
what percent of patients were discharged to the conmmunity at the close
of their care who still needed assistance with toileting?

Like the OBQ's, the OBQWw are currently being used in the
Medi care programand are simlarly derived from QASIS data, so the
observations that |'ve nmade about OASIS as a tool apply here. In
addition to being derived fromQASIS, the OBQs would have the
possibility or the potential to be audited from other sets because they
al so address contacts with other parts of the honme care system so we
could audit this by | ooking at ER use for beneficiaries, or we could
audit it perhaps by | ooking at physician visits and the nature of

physician visits.
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The OBQWs are less frequent, which is a very good, than the
BQ s, because they are adverse events. They don't happen to nost
patients. Because they are far less frequent, the risk adjustnent that
we have for these are | ess available. They do, however, have a risk
adj ust mrent systemin the sense that we've neasured their frequency and
we can gauge age, sex, and perhaps diagnosis -- nmaybe not -- on the
i kelihood of the expected rate of sonme of the events in this set.

One inportant difference between the OBQ s and the OBQVE is
that in both sets we have those utilization neasures. Did sonebody who
was under the care of a hone health agency go to the ER, or go to the
hospital during their stay? The OBQVW have a little bit of a
differentiation because they are trying to only count hospitalizations
or ER use that follow what is called a sentinel event. So perhaps this
use of the hospital or the ERis nore indicative of quality than would
be a neasure of any use of a hospital ER  The sentinel events would be
an injury caused by a fall or an accident at hone, a wound infection or
a deteriorating wound, inproper nedication adm nistration, side
effects, or toxicity of nedications, or diabetes out of control.

My final point on the OBQWs, here too we have sone evidence
that there is roomfor inprovenent and the capability to inprove. Both
a study by Shaughnessy and our own work with the national database

concur that hone health agencies can inprove their performance on
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nmeasures in this set. For exanple, though the rates were small, both
studies found a decline over time in the rate of hospitalization for
home health patients.

The next set are the ACOVE neasures. This is again a
somewhat different set. Exanples of this would be whether or not the
home heal t h agency eval uated reversi bl e causes of malnutrition. D d a
prof essi onal of the agency ask a patient about falls? Ws the patient
screened for al cohol use? And did the honme health agency docunent
advance directives, care surrogates, or preferences for end-of-life
care? The devel opers of the ACOVE set believe that the nedical system
generally places too great an enphasis on treatnent and too little
enphasi s on taking thorough histories or providing preventive care.
Thus, they felt that the processes that they have identified here could
have a significant inpact on inproving the quality of care.

ACOVE up to this point, unlike the OBQW or the OBQ s has
only been used really in the research setting. It is not currently in
the field, nor is it widely used in home care. The National Quality
Forum has | ooked at the ACOVE neasures and found the evidence base for
t hese neasures was good for the set of neasures that they deened
applicable to honme health. ACOVE is actually a very large set for
assessing care of elders in many different settings wth about 207

measures, but only a subset of themapply to hone health. The NQF gave
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seven of the nmeasures from ACOVE their highest rating for reliability,
validity, and feasibility.

The ACOVE, also unlike OBQs or OBQWs, doesn't run from
adm nistration data. It's derived frommedical records. It's a very
detailed set, and definitions really try to hone in on processes. But
because of that it would not be possible to run this set from
adm ni strative data that we have now. For exanple, the fall ACOVE
i ndicator is defined as whether a patient reports two or nore falls in
t he past year or one fall that required nmedical care. And then if that
is available fromthe records, then did that patient receive an
evaluation for falls. So it is a pretty narrowWy defined and precisely
defined set.

We do have a study that suggests that there is roomfor
i nprovenent in the measures that we are taking here in ACOVE. \Wenger
studied two | arge groups of elders in managed-care organi zati ons and
found that vulnerable elders received appropriate treatnent an
encouragi ng 81 percent of the tine once they were ill or injured.
However, they often did not receive other indicated nmedical care.
Wenger found that 63 percent of patients received the follow up that
woul d be indicated fromthe nedical records, only 46 percent of them
recei ved appropriate diagnostic care, and 43 percent received

preventive care that woul d have been indi cat ed.
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The final set that | would like to discuss is patient
experience. Sonme exanples of patient experience could be, did you know
what to expect fromyour honme care agency for the episode of the care?
Do you understand how to operate nedical equipnent that is in your
home? O how often were you and your fam |y adequately involved with
deci sions regardi ng your care? These would all be neasures of the
patient's experience of home care.

They are a fam liar sounding set and they mght be simlar to
patient satisfaction questions that you m ght see perhaps for a
doctor's visit. But one distinction that you m ght make here is that
while a doctor's visit would affect a patient's experience for an hour,
and hour and-a-half in a day, a patient mght be in contact with their
honme heal th agency for several weeks, sinple nonths, or the bal ance of
a year. So this experience is actually going to be neasuring sonethi ng
that's a contact with a patient for a |long period of tine.

Satisfaction surveys are conmon, we understand, throughout
home health agencies but there is no single public tool that neasures
sati sfaction and we do not have research on patient experience. So
satisfaction m ght be questions nore |ike, were you satisfied with your
home care agency? Experience, such as the questions that we just
tal ked about, we really do not have much research on at all

We do know that satisfaction ratings for honme heal th agencies
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are consistently very high. Certainly encouraging, but it nmeans there
isn't much variation if we're trying to differentiate anong different

home health agencies. One researcher that |ooked at this satisfaction
guestion in the Journal for Healthcare Quality found that though there
are consistently high satisfaction ratings, questions such as the one

that we suggested on the previous slide, mght yield a little bit nore
variation than we see in just satisfaction globally and m ght identify
areas where there woul d be room for inprovenent.

Now | would like to talk just a little bit about where we are
staff-wise on this research. One of the things that we have done and
will do over the next several weeks or nonths is to talk to the
provi der community about these sets and their experiences with them and
their reactions to them So far as we've spoken with representatives
of the industry we have heard concerns that nurses, therapists and
ot her professionals in the field still have questions about how to use
OASI'S, and sone feel that they still haven't mastered the tool in a
reliable, consistent fashion. The tool is being continuously
clarified, updated and tweaked by CM5 so it is undergoing changes to

inprove the tool, so it's not the sane tool that it was four years ago.

We al so heard sone hesitancy as we di scussed the ACOVE

nmeasures that | think I mght characterize as |largely driven by
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unfamliarity with the ACOVE neasures, although we did get a positive
response about considering process nmeasures in this area. W also
heard concerns that the same goals for inprovenent and recovery that

m ght be relevant to sonebody recovering froman acute illness or
injury would not be the same as the goals of care for a chronic
patient, so they felt that as we | ook at sets and especially if we were
to nove toward identifying a set upon which they were going to be paid,
we should try to get measures that woul d enconpass a | ot of the
different goals and the different kinds of care that's going on in the
home care setting.

W' ve spoken with researchers, we've | ooked at prelimnary
wor k by NQF and AHRQ and these groups have identified issues with
reliability and validity for some indicators in all of the measure sets
that we've spoken about here this norning. But there does just seemto
be a consensus that is formng, and perhaps a subset of these
i ndi cators across sone of these neasure sets, that are viewed as
generally valid, reliable and feasible.

W will also continue our work on process neasures. |In the
course of doing the work to prepare for this neeting we have run into
some groups that we understand are currently working on other process
measures, and one of those groups that we would like to talk to in fact

is the Center for Home Care Policy that we understand is working on
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| ooki ng at processes of care. So we're going to continue to |ook in
that area and see what el se we can find for process neasures.

At this point staff seeks the Comm ssion's guidance on this
topic, and specifically the question that we opened with, is it
feasible to nmake valid conparisons with the neasure sets that we have
avai |l abl e of honme heal th agencies, and where does this sector fit into
our agenda on quality?

M5. RAPHAEL: | think you' ve done a very good job of giving
us this state of the union for hone health care quality nmeasurenent at
this point. | think that the Conm ssion ought to be aware that this is
a period where CM5 is looking at OASIS and refining it and taking it to
t he next generation. There is a lot of work going on around that which
Sharon has tried to capture.

| think some of the nobst inportant work that we need to await
the results of has to do with the risk adjuster. [|'mnot expert in
this area but | think there are questions about the risk adjuster. One
has to do with the ability to prognosticate. | guess it's somewhat
akin to what we have found with hospice and end-of-life care, that

physi ci ans do not necessarily do a good job of giving us the prognosis.

Second set of issues has to do wth |ong-stay versus short-

stay patients. |If you are dealing with sonmeone who is a parapl egi c and
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isin his thirties or forties we find that the outcones are very

di fferent than sonmeone who is a short-stay, post-acute skilled care
kind of patient. | think the risk adjuster | believe doesn't
adequat el y nmeasure that.

Thirdly, we find that the risk adjuster doesn't neasure
accurately dually eligible Medicaid patients, for whatever reason,
whatever it is that we are missing in their regular care that affects
their hone health care episode needs to be better captured.

Secondly, | ama great believer that rehospitalization and
emer gency room use are very inportant outcones to neasure here. But
right now | know that fromny own organization, a |lot of our clinicians
don't fill that out in OASIS because they often do not know why soneone
ended up in the ER  They really can't say that it was directly rel ated
to whatever the episode had to do with. So they don't want to put in
i naccurate information

We actually did an interesting study of rehospitalization
rates and we found trenendous variation. In fact we have one hospital
that has very high rehospitalization rates and anot her that has very
| ow rehospitalization rates. So the question becones, to what degree
can we control rehospitalization, or does it have to do with patterns
in the hospitals thensel ves?

In addition, we find that in certain parts of our urban area
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where people do not have a primary care physician or any ongoi ng
relationship with a physician, we are nore likely to send that person
to the energency room And that's a good thing. Very often we have to
get that person seen and if we do not have a physician to refer them
to, that is the right clinical decision. But that raises your energent
care rate, and we woul d never want to have a situation where you avoid
doi ng that because it's being neasured and it can affect you

negati vely.

So there seemto be a nunber of issues that influence
patterns around rehospitalization and energent care that | think need
nore exploration and nore testing and research. | think some of it is
going on and you can |l ead us toward whatever it is that we can learn
fromthat is ongoing.

| do believe process neasures are very inportant because part
of what you do in hone health is try to pick up things earlier. |If
sonmeone is losing sensation in their feet, you want to pick it up
early. You want to avoid conplications. That is really one of the
benefits to the Medicare systemthat we can bring. So | think it is
inmportant to try to get some process neasures and | think there's sone
wor k there that can be hel pful.

| do not know how to tackle the patient and famly

satisfaction. |[|'ve been racking ny brains about it because | want to
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underscore what Sharon said, which is you see a physician for 15

m nutes or half an hour and you have experience, which nay be a good
experience or a bad experience. Wen you have hone health care, you
have soneone coming into your home for an extended period of tine.
Capturing that patient and fam |y experience | think is very central to
quality, because it is nmuch nore than an intervention. It is nuch nore
really dealing with a whole set of issues. The patient has a very

per sonal experience.

| do not howto do it. | do agree with you, the global, how
did you feel about your honme care experience generally yields very high
satisfaction rates. W've been doing sonmething with Press Gai ney which
has been painful but has really tried to break it dowm to a | ot of
subconmponents and we've learned a lot. But | think we have to think
about, down the road, trying to capture that because | think it is a
very inportant quality measure for the Medi care programas a purchaser
of care.

Then the only other thing hat | have been thinking about, and
| do not howto get at this, we just |ooked at sone thinking on the
SNFs, and the Conm ssion has been trying to do sone work toward
integrating post-acute care. |'mwondering if there isn't some way to
t hi nk about that. For exanple, when we | ooked at SNFs we tal ked about

pain |levels. W talked about delirium There are the same issues in
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home health, trying to really reduce pain and disconfort. W get a lot
of people com ng out of the hospitals with high levels of delirium

So | think maybe we should al so at | east take sone steps
toward consistency of quality neasures here as we try to think about
ways to integrate and conpare post-acute care sites.

M5. CHENG Just to hit on that, one of the neasure sets that
the National Quality Forum coll ected and consi dered was a neasure set
t hat has been devel oped by the National Hospice Care and Palliative
Care Association. It was nmeasures of, did you to achieve confort and
pain alleviation? That's a set, if you would like staff to | ook at, we
coul d.

M5. RAPHAEL: They did sonething that probably sone people
here know, they actually give patients a face and you actually put in
how you feel, your grimace level, and that is howit is scored.

DR. CROSSON: We have | ooked at the ACOVE neasures in our own
organi zation. Earlier this year I was on a reactor panel when they
were released so | spent tinme with our geriatricians, who are by and
| arge very enthusiastic about them for the sane reason that Carol
mentioned, that they seemto feel that many of themare a |linchpin to
prevention. Sonme of those |inchpins are just not being done in common
practice, and | think the ACOVE that was published bore that out.

On the other hand, if you |look at the study it was rather
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expensive to get the data on a relatively small nunber of patients
because it involves rather tedious chart review. So one of the things
that we're looking at is to what extent can at |east sonme of them be
accessed fromexisting data systens, including the clinical systens
that we're going to put in place, or to what extent can we nodify
clinical systens to get at the information?

So the question is, if they are that valuable and if that is
what the fol ks feel, to what extent when applied to home health care
could they be done in an efficient way? And to what degree are they
nodi fiable or what? O is there a cost trade-off there that is not
goi ng to work?

DR MLLER Wen we discussed this ourselves internally, the
very set of thoughts that you' re going through now were one of the
conversations that we were having. That if you to nove to these
process neasures and to pick up sonme of the ACOVE stuff you would have
to be thinking about a different nmechanismto pick them up, because |
think if it comes fromchart reviewit's a real barrier. But Sharon
has had the thought herself.

MR. BERTKGO | just would only add sonething there, that |
know t he RAND researchers who have been | ooking first at chart reviews
are now trying to find proxies for quality neasures that would cone

t hrough admi nistrative systens and there is some work being done.
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DR. WAKEFI ELD: Could we at some point see the overl apping
measures that you said existed between NQF on the OBQs with AHRQ |
don't know that | saw AHRQ s ten. | believe you said that there were
10 neasures that they converge around.

M5. CHENG | didn't want to read all 10 but I will pass them
al ong.

DR MLSTEIN. |I'mstruck by the fact that with the
acknow edged i nperfections we do have a set of quality nmeasures here
t hat have been both approved by the National Quality Forum which has a
pretty structured process and nulti-stakehol der involvenent, as well as
AHRQ So | think this pushes right back to where we were on the prior
di scussion which is -- | call is the all things considered question.

Al'l things considered, inperfections in the current neasures, the
advant ages of waiting versus the di sadvantages of waiting, do we have
enough for openers, as it were, to begin?

Again, if we use the 10 process neasures that we are now
using for measuring all hospital care, the question is, are we at |east
no worse off than using the 10 process neasures that we are currently
usi ng for hospital paynent?

M5. RAPHAEL: The strongest part of this, if we can get the
risk adjuster right, seens to be on neasuring functional outconmes. The

OBQ part of it seens to have the greatest strength. Then | think the
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guestion would be, is it enough to go with that when you do not have
t he adverse events yet in a state, and you don't have the process
nmeasures? That would be, to ne, a question that the Conmm ssion would
be to answer. Do you feel if you have one of three prongs here, and
hopefully with a risk adjuster in good enough shape?

MR. HACKBARTH. Let ne turn it back as a question. |If you
just have one of the three prongs, | think the essence of what Arnie is
saying is, are you going to make the world worse by proceeding with one
of the three prongs or will you nove nodestly in the right direction
and keep noment um goi ng?

M5. RAPHAEL: | would want the risk adjuster to be in better
shape. Wiile | could wait on the process neasures, | would want the
whol e rehospitalization and energent care to pay better understood,
because | consider those really inportant outcones. So | don't know
enough about what research or the state of research in those areas.

M5. CHENG Are your risk adjustnment concerns on the OBQ and
the OBQM or do you see a difference?

M5. RAPHAEL: The OBQ, | think. On both. | do not know
enough about it, but | know there are sone real concerns about it.

DR. WAKEFI ELD: Do those concerns translate to the 10
measures that we see congruence between AHRQ and NQF on, do you know?

M5. RAPHAEL: | don't know.
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DR. WAKEFI ELD: |'m back to Arnie's point and what | asked to
take a | ook at where we're seeing that, what that set of 10 happens to
be. | guess probably it would be useful to go back to AHRQ and/or NQF
and see the extent to which they |ooked at risk adjustnent. To Arnie's
point, they're just terribly thorough it's hard to i magi ne that they
did not assess that. W certainly did in the other NQF work that |'ve
been involved with on hospital performance neasures. So it would be
nice to have that information

MR. HACKBARTH. Any ot hers?

DR. NELSON: But risk adjustnment isn't so critical is you're
tal king about quality inprovenent. It is very critical if you are
t al ki ng about rewarding performance with paynent differences, because
it can lead to adverse selection if you don't have it right.

DR MLSTEIN. | hope I"'minterpreting these Q mneasures
correctly, but as | understand how they are using Q, they're not using
it in the sense of whether or not the hone heal th agency i nproved.

They are using it to track patient inprovenent, whichis a little
different use of the term Q@ than one that we are used to | think.

MR. HACKBARTH: Cenerally speaking, isn't it true that if you
are trying to neasure outcone, that then there is extra weight on
havi ng appropriate risk adjustnent for the different start place of the

patients. If you are measuring process steps then risk adjustnent is
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out cones of patients then risk adjustnent is relatively nore inportant,
although | guess I"'mwith Mary, it seens to nme that the National
Quality Forum and AHRQ are quite sensitive to these matters and | think
it really bears |ooking into whether they considered adequacy of risk
adjustnment in their evaluations. | would think they did but | don't
know that for a fact.

DR. REI SCHAUER. As Arnie says, this is an inperfect exercise
we're in and the questionin nmy mindis, even if we can do it rather
poorly, sending signals is inportant. Signals not necessarily with
respect to home health but with respect to Medicare overall, and
| ooki ng down the array of Medicare providers and benefits and sayi ng
which are close to prinme time for this and let's let themout on the
stage for an overture. It can be not a whole |lot of noney, but it's
very synbolic.

In listening to what people are saying |'ve cone to the
conclusion that we are not running a bigger risk here that we're going
to make things worse off. The risk is that we're not going to reward
all the people who should be rewarded. But that is okay because they
will begin to scream and that is what causes neasures to inprove is
the howls of injustice that prove to be justified. So | would go

ahead.
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DR WOLTER: | might just tack on to that. | do think
there's sone value in tying sone anount of paynent to reporting of the
measures. And if we did want to nake the conparison to the hospital
reporting, not only is the paynent tied to reporting 10 rel atively
narrow neasures, but it is not tied in any way to the results. 1In
ot her words, the reporting in and of itself, at least at this nmonment in
our evolution, is really triggering the paynent. | think we all would
agreed that is not adequate. W' ve tal ked about, should reporting be a
condition of participation, and really the paynent itself then is only
triggered when certain results are achieved. But getting started |
t hi nk does have a trenendous anount of value and certainly this wll
evol ve over tine into sonmething nore sophisticat ed.

MR. HACKBARTH. We need to nove ahead. W are running a
little bit behind schedul e here.

Sharon, are you going to introduce the next subject?

M5. CHENG  CQur next speaker is Dr. Christopher Hogan, the
head of Direct Research LLC Dr. Hogan is an econom st, a policy
analyst, and I would Iike to note, a data wangler extraordinaire.
woul d Iike to just take a nonent here to acknow edge that we have been
working with Chris now for a couple of years to build the dataset that
goes behind the analysis that he is about to present. | would like to

thank himfor putting the tool together that got us to this point. It
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has been a treat to work with himon the analysis that we've been able
to run off this tool. | hope in alot of ways it is a marker for nore
work that we will be able to do in | ooking across post-acute care
settings in the future.

MR. HACKBARTH: Wl cone, Chris.
* DR. HOGAN. Thank you.

| am here to tal k about an update of work that you saw

before. | realize now that not all of you have seen the previous work,
but rather than bore those who have seen it, ['ll just briefly go over
it. The outline of the presentation is the followwng. I'mgoing to

review the nethods very briefly, update the trends through 2002. That
was the nost recent set of data that was available. And then |ook at
the end points on post-acute episodes, which is the only new work in
this anal ysis.

If you will turn to the third slide I'll briefly go through
t he net hods.

My contract would to put together a database of episodes of
all post-acute providers so that you could have all the providers on
one page. It takes a 5 percent sanple of beneficiaries, which is about
2 mllion people, constructs episodes of care, which sounds easy but is
not because post-acute care episodes can be conpl ex, although they fal

into relatively few buckets in this analysis. Then nmeasure what
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happens; how many epi sodes are there, how nuch do they cost, how many
peopl e use what types of care. And finally, look at the end points of
t he epi sodes, where do you end up when the episode is done. And then

| ook for changes from 1996 to 2002.

If you will nove to the first slide you pretty much get to
the punchline. The first slide has two stacked bars on it. |[|'ve
stacked the bars so that everything having to do -- the bars should

1996 versus 2002 and |'ve stacked the bar so that everything having to
do with hone health is on top and everything not having to do with hone
health is on the bottom The bottomline is that everything not having
to do with hone health increased from 1996 to 2002, and all of the
services related to hone health, either comunity referral, home health
as the sole nodality post-acute, or hone health in conjunction with
sonme ot her nodality post-acute, all of those shrank from 1996 to 2002.

That is no surprise. These would not ook that different if
|'d shown you 1996 and 2001 the |l ast tine.

If you want to see that in a nore continuous series you can
turn to the next slide which just |ooks at the trends. The trends in
t he nunber of episodes, episode |ength, cost per episode, and users of
care and you can see the trends from 1996 to 2002. What | was supposed
to do is put together a continuous database.

The follow ng slide then di scusses what actually happened.
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The bottomline is in 2002 all the trends began to turn up. So as of
2002, the nunber of users, the nunber of episodes, the | ength per

epi sode, and the spending in particular all began to rise after hitting
a low point in 2001. 1In 2002, with no adjustnents for population
growh, with no adjustnments for change in the value of the dollar, the
total spending by the Medicare programfor these post-acute episodes
was 3 percent higher than it was eight years previously in 1996. So
basically by the tinme you go to 2002 spending was where it was before
in dollar ternms plus 3 percent.

The only bit of analysis of the prior work was to answer this
guestion, can you characterize how those changes occurred across the
whol e spectrum of post-acute providers? | did two things and for this
analysis | just updated themto 2002 to nmake sure that what | did |ast
time still held true. | did the following. For truly post-acute care,
care that follows a PPS discharge, | took the discharges that had a
high rate of post-acute use in 1996 and stacked the discharges from
hi ghest to lowest in ternms of their 1996 rate of use, and | ooked to see
what the rates of use of post-acute care |ooked |ike in 2002, and | got
the sane results that | got |ast tine.

Di scharges that were likely to use post-acute care in 1996
remai ned |ikely to use post-acute care in 2002, and the reductions in

post-acute care occurred for those discharges for which post-acute use
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was unlikely in 1996

For community referral honme health it's a | ot harder because
there's no discharge to flag people with. For
community referral hone health | did a different thing. | generated a
ri sk adjustnment nodel. So | predicted any person's use of hone health
or any person's quantity of hone health used all based on 1996 patterns
of care and then applied that prediction nodel to 2002, found that
peopl e who | ooked |ike they were likely to use hone health. You can
guess the diagnoses that are predictive of hone health use. They would
be basically diagnoses that indicate frailty. And found once again
that the reductions in honme health were di sproportionately on people
who had a home | ow probability of use, not people that had a high
probability of use.

So this is all by way of saying, up to slide seven, not nuch
changed fromthe presentation that you saw the | ast tine.

The new work you're going to see now tal ks about the end
poi nts of these episodes. Even as the episodes are conplex, the end
poi nts are conplex. You can have people who are readmtted to the
hospital and imrediately die. You can have people who die while they
are in the skilled nursing facility. You can have peopl e who
apparently go hone and then die soon thereafter. So there's all Kkinds

of different end points that may occur, sonme good, sone of them not.
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So | ordered the end points hierarchically in the foll ow ng
fashion. First | flagged all the people who died within 31 days of the
end of the episode, then all the people would were admtted to hospice
because largely they're expected to die soon. That's the criteria for
entry to hospice. Then if neither of the above, then readmtted to an
acute care facility, and finally, the people who apparently had a
successful return to hone.

| need to give you one nore slide of caveats. Now you
realize that this is a very sinple way of |ooking at the end points of
the episodes. I'mgoing to give you sone caveats before |I show the
nunmbers. This is the short-termoutcone. |t does not address the
| ong-run, doesn't address the people who do not use post-acute care,
doesn't address their functional status at all. So there are
undoubt edly other, nore refined neasures of the performance of the
system

All | amgoing to do here is two things. [|'mgoing to show
you what actually happened in 2002 for the actual m x of persons and
di agnoses using care in 2002. Then I'mgoing to do sonething a little
tricky. 1I'mgoing to show you what | predict to have happened in 2002
based on the m x and di agnoses of cases in 2002, and based on the
out cones that occurred on average for those cases in 1996. So with

sonme trepidation I'mgoing to show you one slide that shows you the
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actual 1996, the actual 2002, and then what | expect to happen in 2000
based on the m x of cases and nodalities used.

Here is that slide. Wen you conpare the actual end points
they do not | ook very good. 1In 2002 there are nore deaths, there are
nore people admtted to hospice, there are nore people readmtted to an
acute-care facility and fewer people successfully return home or return
to whatever their prior living arrangenent was. The only point | want
-- and all of those are statistically significant at a 5 percent |evel.
The only point | want to nmake is that that appears to be due -- if you
were to think of this as either being due to a shift in the mx and
nodal ity care, or shift in the performance of the system this analysis
conmes down very strongly to say, no, this is a shift in the mx and
nodality of care. This is not a degradation of the performance of the
systemas far as | can tell at this point.

The death rate is -- so instead of conparing the top two
lines of nunbers, the actual 1996 to the actual 2002, if | conpare the
actual 2002 to what | would predict based on the diagnoses and based on
what types of care they were getting you' Il see the predictions are
very close to what happened. There is no difference in the death rate
fromwhat we predicted. The use of hospice, the actual use of hospice
is above what's predicted. That's because hospice wasn't used nmuch in

1996, which is the patterns of care | used for the prediction.
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Readmts are actually a little bit lower, and returns to hone are
actually a little bit higher than I would have predicted based on
nodal i ty.

So that's pretty much the end of the speech and I'Il sum up
in a mnute. But the bottomline you should take aware fromthe slide
is, that as far as we can tell in the aggregate the systemis
performng, in terns of the end points, in terns of where people end up
at the end of their episodes, just exactly as it did in 1996.

So et me sunmarize. Spending and total use of care began to
rise in 2002 after a seven-year decline. The patterns that you saw in
the prior study continued to hold true. There is a concentration of
care anong persons who have a high probability of use, and nost of the
reductions in care cane from peopl e whose probability of use in 1996
was relatively |ower. Episodes ending in death went up. Episodes
ending in return to the community went down. But as far as | could
tell, that outcome change was entirely due to a change in the m x of
t he cases being treated.

Questions?

MR. BERTKO | would just ask, were there any exogenous
events between 1996 and 2002? | cannot renmenber whether BBA did
anything to the paynent streamat the tine. |If it did, what woul d be

your interpretation?
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DR. HOGAN: Yes. | should have brought that slide with ne.
Everyt hing changed from 1996 forward. So it started with the interim
paynent system for honme health and the last thing to go was the | ong-
termcare hospitals. Every paynent system changed.

MR. BERTKO Interpretation, please?

DR. HOGAN. Thank goodness for the professional ethics of the
medi cal profession because not nuch changed in terns of those end
poi nt s.

M5. RAPHAEL: |If | amunderstanding this right, the first
part of this shows that those who had high use in 1996 of post-acute
care had high use in 2002. But this isn't saying that those who shoul d
use post-acute care are in fact using it.

DR. HOGAN:. That's correct.

M5. RAPHAEL: It's not as if we're taking a hospital database
of discharges and saying that we would predict that a certain
per cent age of those discharges would result in post-acute care, or that
a certain type of case should result in a post-acute care episode. You
are |l ooking at patterns of utilization historically and then using that
to predict what you woul d have expected? Do | have that right?

DR. HOGAN: Right, think of it as a risk adjustnent nodel
with one variable in it and that's the DRG So all | said was, 80

percent of hip cases used post-acute care in 1996, then 82 percent used
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themin 2002. So it is a risk adjustnent nodel with one DRG It's no
finer than that. You would like for ne to have sonme neasure of
functional status upon discharge. | don't have anything with that

| evel of sophistication. So | do not have any neasure of need. Al
|"ve done is said -- you had it characterized correctly.

M5. RAPHAEL: Then the second thing that | do not fully
understand is your predictor of what happens at the end of 31 days.

G ven changes in nedical practice that have occurred even in those six
years, how did you predict what woul d happen, how nany people would end
up in a hospice, how many people woul d be rehospitalized?

DR. HOGAN. Once again it's the average. But here it's the
average by nodality of care and principal diagnosis fromthe first
post-acute bill. So if you were discharged fromthe hospital with a
hip replacenent and you went to a SNF, that was your category. | found
in 1996, the average end points for those people ended up being 75
percent went honme, 15 died, and 5 percent went el sewhere. | am making
this up, obviously. | then found all the people in -- so this is 1996.
| have the average end points for the episodes that occurred based on
what type of nodality they used and di agnosi s.

| sinmply went to 2002 and found all the hip replacenents that
wer e di scharged fromthe hospital and |I stuck that end point onto those

peopl e and then averaged themup. So it's no nore than saying, if
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not hi ng had changed based on the -- if the nmean rate of end points had
not changed based on what type of care you got and what your diagnosis
was, what woul d your 2002 picture have | ooked |ike? The answer is, it
| ooked exactly like the actual 2002, al nost exactly like the actual
2002 picture.

M5. RAPHAEL: | think I got that. M third question is, and
| don't know if you can answer this, did you see any shifts, |ike a
hi gher percentage of patients going to nursing hones in 2002 than went
in 1996, a higher percentage in rehab facilities, or any kind of shift
in the mx of post-acute care?

DR. HOGAN. Yes, and that is principally why the actual 2002
is quite different fromthe actual 1996. Wat happened was, a greater
fraction of your patients are skilled nursing facility patients.
Nursing home is an anbi guous termto ne. | certainly saw nore people
get skilled nursing facility care as their post-acute care. Wether at
the end of that they went back into a nursing facility or not, |
couldn't tell

M5. RAPHAEL: But you saw a | arger percentage going into the
SNFs in 2002 than in 1996.

DR. HOGAN. Absolutely. You can |ook back on that -- in
t heory you could | ook back on this slide and infer fromthat -- you

don't have the percentages there but the percentages should be in the
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table. Everything on the top is honme health, everything on the bottom
is everything but hone health. Everything on the bottom grew.
Everything on the top shrank. So, yes, the proportion of that 2002 bar
that is nursing facility and other facility-based providers is clearly
a higher proportion of all the cases. So the answer to your question
is yes.

DR. MLLER What you're saying is that the anmount of
facility care, as a proportion, in the second bar is higher.

DR. REI SCHAUER. |I'm wondering if we cannot say sonet hi ng
nore about Carol's question. The volune of home health services fel
dramatically. The outcones of the folks who had sone kind of post-
acute care doesn't seemto have changed nuch from what you woul d have
predicted. Wiile we do not have all the dinensions we would like to
have, as a first conclusion you would say, things are pretty nuch the
same there. So then the question is, what happened to the people who
woul d have had hone health only and didn't have anything? |If you could
find the answer to that you could answer the question of, was there
overuse in 1996, which is what precipitated a | ot of the changes in
1997 and 1998.

DR. HOGAN. W started to go down that road but -- so what
you would like to do is find sonme people in 2002 who woul d have been

candi dates for honme health; they sure | ook |ike they would have used
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home health but they didn't. The only problemis, | can go back to
1996 and | can find people who I would have predicted woul d have had
honme health but didn't use hone health.

So we were considering going down that road and giving you a

conpari son of the 1996 -- because it's not a conparison to only shown
you 2002. M prediction is not perfect. [|'ll show you both and see if
it shows you -- | can see the questioning | ooks around the table.

But by the tine | got through explaining to people, here are
t he peopl e who should have used it in 1996 but didn't, here are the
peopl e who should have used it in 2002 and didn't, |ook how they're
different or aren't different, we decided that it wouldn't nove matters
along. But | conpletely understand the question, but we could not
figure out a feasible way to get at the people who by 1996 practices
woul d have used the care but in fact didn't get the care in 2002. |If
that is the issue, if that is the m ssing population that needs to be
studied, we'll think about that some nore. But our best shot ended up
being so conplicated that we didn't even believe it.

DR. M LSTEIN: Understanding this was not within the scope of
what you | ooked at, but as | understand your analysis you were | ooking
at your cost, you were |ooking at billings fromthese post-acute
providers. Fromthe point of view of the Medicare program and t ot al

spendi ng on Medicare patients there is obviously a |larger stream of
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cost per episode than sinply what the post-acute provider is billing.
There are bills from physicians, and from Medi care suppl enmental payers,
there's bills for drugs.

On the face of it, holding cost constant in any aspect of the
Medi care programis a victory. Do we have any clue as to how this
victory would look if we were to bundle back into the cost analysis the
vari ous other aspects of health care spending for these patients during
this period that was not accounted for by this anal ysis?

DR. HOGAN: The short answer is all of the clains costs can
be put back in. Wit | was scratching ny head over is how hard it
woul d be to put that back in. | don't think it would be hard. | think
that was actually part of the original plan, was to capture the
physi cian and other bills. You won't capture any hospital bills
because that will term nate the episode. You m ght capture sone
out patient care, because that wouldn't necessarily termnate the
epi sode. You m ght capture sone DVME.

My guess is it would be a small anobunt of noney. W could
certainly check that out and showit to you, that's it's just not a
whol e ot of noney in terns of the overall scope of things.

The stuff that's beyond Medicare, the only source we have for
that that we can get our hands on is the MCBS. So we can do it. It is

so small sample. We can do it and see -- we'll ook at the drugs and
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stuff. Having had to deal with the drug benefit for my nother who is
now in an assisted living facility I can tell you, all the coinsurance
goes up as soon as you're not in the mail order benefit any nore. So
now she pays in coi nsurance what she woul d have had to have paid for
the drugs for thenselves not four nonths ago. So, yes, we can
certainly look at the out-of-pockets fromthe MCBS on a small sanpl e,
and | ook at the Medicare paid, including coinsurance, for everybody in
the 5 percent of the clains.

MR. HACKBARTH. Anyone el se?

As al ways, Chris, very good.

Next up we're going back to mandated reports and talking
about the effect of inplenenting the resource-based practice expense
paynents for physicians.

* M5. RAY: Good afternoon. Cristina and | are here this
afternoon to discuss a study mandated by the MMA. It asked MedPAC to
exam ne the effect of inplenenting resource-based practice expense
relative value units, RVUs, on several factors, including RVUs and
paynent rates, access to care, physicians' willingness to care for
beneficiaries. The nandate specifically asked us to | ook at the effect
by specialty. This study is one of our 16. This one is due to the
Congress Decenber 8 of this year.

Just to briefly set alittle context here, beginning in 1992
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a resource-based rel ative value scale fee schedule for physician
services replaced the reasonabl e charge system of paynment. The intent
of the resource-based relative value systemis to rank services on a
common scal e according to the resources used for each service. The
rel ati ve val ue scale for physician services is conprised of three
conmponent s: physici an work, physician practice expenses, and
professional liability insurance expenses.

When the fee schedule was first inplenented, the work RVUs
were resource-based, that is based on tinme and effort of physicians,
while the practice expense PLI RVUs were still based on physicians
hi storical charges. The 1994 statute called for devel opi ng resource-
based practice expense RVUs, and the BBA mandated that they be phased
in between 1999 and 2002, which they were. They were phased in,
according to the statute, in a budget neutral fashion.

So the challenge here was to estimate practice expenses for
each of the nore than 6,000 services paid for under Medicare's
physi cian fee schedule. CMS went final with this nmethod in the fall of
1998 in its 1999 final physician fee schedule. The agency's approach
is commonly referred to as the top-down approach.

The starting point is estimating aggregate practice expense
pool s by specialty, and the data source for doing that is the American

Medi cal Associ ation soci oeconom ¢ nonitoring system survey. Expenses
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are allocated to each service using data derived fromthe clinica
practi ce expense panels, also called on the CPEP. Fifteen expert
panel s were convened by CVM5 in the 1990s. The CPEPs were organi zed by
specialty. Each panel had about 12 to 15 nenbers, and the panels
esti mated, made judgnments about the direct resources, such as nursing
ti me and nedi cal equi pnent, needed to deliver each service.

|"mgoing to take you through the three steps of how
resource- based practice expense RVUs are derived very quickly.
Aggregate practice expenses are estimate for three direct categories:
clinical I|abor, nedical equipnment and nedi cal supplies, and three
i ndirect categories: nanely adm nistrative |abor, office expenses, and
ot her expenses. The aggregate practice expense pool is derived by
mul ti plying the SM5 practice expense hourly data by specialty by the
total physician hours treating beneficiaries.

In step 2 then involves allocating direct expenses and
i ndi rect expenses to each of the some 7,000 services in the physician
fee schedule. For the direct expenses, the CPEP data is used. For
i ndi rect expenses, however, it's allocated based on a conbination of
physi cian work and the direct practice expense values. Then to derive
the practice expense values by sinply adding the direct and the
indirect estimates per service per specialty.

Finally in step three, for services provided by nmultiple
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specialties -- because renenber this was done by specialty -- CVB

cal cul ated a wei ghted average. So specialties that performa given
service frequently have nore wei ght over that paynent than specialties
that rarely performit.

Now of course there is always one exception to the rule.
Soneti mes physicians bill for services that involve little or no
physi ci an work and are perforned by other staff. |In response to
provi der concerns that paynments for these services were too | ow, CMS
devel oped an alternative nethod of calculating practice expense
paynents. In the alternative nethod, the cost of non-physician
services are aggregated into what is known as the zero work pool for
all specialties. Then practice expense paynents are cal cul ated for
each non-physician service, as they were for other services, but with
the exceptions noted in this slide. | will also add that specialty
societies may request CMS to have their services renoved fromthe zero
wor k pool .

Now goi ng onto the inpact of inplenmenting resource-based
practice expense RVUs. The agency included in their final rule for the
1999 fee schedule a regulatory inpact analysis of the effect of
i npl enenti ng resource-based practice expenses. They did | ook at the
i npact by specialty and they concluded that it depends on the m x of

services and where the services are perfornmed, but that specialties
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that furnish nore office-based services are expected to experience
| arger increases in Medicare paynents than specialties that provide
fewer office-based services.

To fulfill the mandate MedPAC s anal ysis used 1998 and 2002
Medi care clains data to assess the effect of the transition on RVUs and
paynent rates per service, use of services, and changes in assignnment
rates. Qur contractor, Uban Institute, did this analysis for MedPAC
We al so used beneficiary and physician services to exam ne
beneficiaries' access to care during the transition.

To assess the effect of the transition on RVUs and paynent
rates we used a price index approach. That is essentially a weighted
average of current year to base year prices, holding quantity of
services constant. To be clear, when we're | ooking at changes in the
paynent rate, it does reflect the 1998 and 2002 conversion factors.

So just like the CM5 inpact analysis, our analysis al so shows
that sonme specialty gained and sonme did not. W found that the inpact
of inplenenting resource-based practice expenses increased paynents
across all specialties by 0.7 percent between 1998 and 2002, and during
that tinme the paynent rate overall increased by 1.9 percent.

We found that for nost of the specialty groups we | ooked at,
that the paynent rates did not change by nore than 2 percent. W did

however find, just |like CV5, that paynents for certain office-based
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specialties |ike dermatol ogy increased the nost and paynents decreased
the nost for facility-based specialties, thoracic surgery and
gast r oent er ol ogy.

So our results suggest that the inplenentation seened to
happen as the agency predicted. That the effect on a given specialty
is related to the mx of services it furnishes and the kind of service.

So this table was included, or these data were included in
your mailing materials, but we | ooked at the effect of inplenmenting
practice expense RVUs by the nmajor BETCOS categories. CMS in its final
1999 rule did not have these data stratified by the mpjor BETOS
categories. They had it done by specialty group. But again, it's
consistent wth the expectation, we found that paynents and practice
expense RVUs varied across the major BETOS categories with increases
for E&M services and ot her procedures and decreases for tests, inmaging,
and maj or procedures.

We noted in our paper that sonetines the practice expense
RVUs and paynents did always change in the sane direction in a given
BETOS category. | specifically used the other procedure as an exanple.
For exanple, the practice expense values for other procedures increased
for dermatol ogy but decreased for gastroenterol ogy.

We're going to do additional analysis of that and have that

in our report, but we are thinking that it is due to both -- there are



10

11

12

13

14

15

16

17

18

19

20

21

22

120

a lot of different services included, different, varied services
included in the other procedure group, and it also nmay partly be |inked
to sight of care differences.

We | ooked at the effect on the use of services by nmeasuring
vol une two ways. By service volune, which is per capita use of
services, and RVU val ue, which is per capita use wei ghted by each
service's relative weight. Wat we found here is that the vol une
i ncreased nost specialties and volunme increased for each of the ngjor
BETOS groups.

As we show here, in this slide we're | ooking at changes in
vol une by type of service, and then the |last bar for each of the types
of service is the change in the paynent rate due to the inplenentation
of resource-based practice expense RVUs. Here the changes in the
vol unme don't seemto be related to the changes in the paynment rate.

Now Cristina is going to summarize our findings on access to
care.

M5. BOCCUTI: First, I'mgoing to start a little bit with
i ssues about assignnment rates.

Part of our congressional nmandate includes exam ning changes
in physician participation with Medicare that may relate to the
transition into the RBRVS. Using the sanme clains data for the anal yses

t hat Nancy descri bed, we al so exam ned changes in the share of services
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pai d on assignnent by specialty and BETOS group. Recall that for
clainms paid on assignnent, physicians agree to accept the Medicare fee
schedul e anount as the full charge for the service and may coll ect
paynents directly from Medi care.

Al so, participating physicians agree to accept assignment on
all allowed clains in exchange for a 5 percent higher paynment on
al l oned charges. So here on this slide you see that the overall share
of services paid on assignnment were high in 1998 and increased slightly
from 97 percent to 90 percent in 2002, which is our study period of
i nterest.

By specialty, all BETOS service groups within all specialties
had shares greater than 90 percent, with nost greater than 95 percent.
The shares stayed constant or increased for nost BETOS service groups
Wi thin nost specialties.

So to analyze the effect of the RBRVS on beneficiary access
to physician services, we exam ned beneficiary and physician surveys
t hat spanned the applicable years of the transition. Mst of the
information that | will present about beneficiary access to physician
services is really not newto you, especially considering that the
rel evant study period for this mandated report is from 1998 to 2002.
However, in contrast to sone of our work for our update anal yses, the

information we present for this report focuses nore on specialties.
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In general, beneficiaries reported good access to physicians,
i ncl udi ng speci alists, between 1998 and 2002. Analysis of the Medicare
current beneficiary survey shows that access neasures renmain relatively
hi gh and steady during this tinme period. Specifically, nost
beneficiaries reported that they were even satisfied or very satisfied
with the availability of care by specialists. Simlarly steady between
1998 and 2002 was beneficiary ability to see their first choice of
physi ci an.

So now we're | ooking at physician surveys where physicians
are asked about their willingness to accept new patients. Average
across all patients, overall shares of physicians accepting any new
patients fell slightly, about one percentage point between 1999 and
2002. That is not just Medicare. That is all patients, when we're
| ooking at nultiple surveys. Although a small decline was detected,
results froma MedPAC-sponsored physician survey indicate that anong
open practices the share of physicians accepti ng new Medi care fee-for-
service patients remai ned high, above 90 percent.

Using a | arger survey, the National Anbul atory Medical Care
Survey we call NAMCS, which included both open and cl osed practices,
shows a small decline by 2002 in acceptance of new patients across al
i nsurance types except to their charity care patients. Specifically,

the share of physicians accepting new privately insured patients fel
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from 92 percent to 86 percent, and the share accepting new Medicare
patients fell alittle less, from90 percent to 87 percent.

So when | ooking at trends in physician acceptance of new
patients during our study period, both surveys suggest that
procedural i sts and surgeons were nore |likely to accept new Medi care
patients than non-proceduralists, nanely primary care physicians. In
t he NAMCS surveys, surgeons were nost likely to accept new patients
across all years and all patients types. This survey found that the
share of surgeons who accept new Medicare patients slightly increased
to 96 percent in 2002. The NAMCS survey also found that the share of
Medi car e physicians who accept new patients dropped at the sane rate
for both Medicare and privately-insured patients, which was just a few
per cent age points.

Nancy wi Il conti nue.

M5. RAY: Thank you. So we want to summarize our findings of
our data anal ysis and present these draft conclusions for your
consi deration, that changes in the practice expense RVUs and paynents,
what we found is consistent with CM5's inpact analysis. Qur analysis
shows that the transition had the expected effect, and that paynents
for nost specialty groups did not change by nore than 2 percent.

We al so found that changes in volunme do not seemto be

rel ated to changes in practice expense RVUs or paynment changes.
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Beneficiaries are not facing systematic problens accessing care, and
assignment rates remai ned high and nostly unchanged during the
transition.

Just to very briefly touch upon sone future MedPAC issues
that we can take on after we finish all of our mandated studies. Wth
respect to practice expense, the first is the need for updating data
sources, the SMs and the CPEP, to have current and up-to-date data to
derive practice expenses, and then exploring alternative nethods to
cal cul ate practice expenses. WMany policynmakers have focused in on the
al l ocation for non-physician services.

Wth that, we are finished.

MR. HACKBARTH. Questions or comrents?

DR, REISCHAUER | realize that these questions were, in a
sense, mandated by the law, but the notion that the shift in this index
woul d have a big effect on physician participation is |udicrous, given
all the other things that go on. | would hope that in our report,
which I think you did a first-class job. | don't say that just because
the Urban Institute was involved in this, but we say there are |ots of
things that affect volunme, and sonme of themare big and inportant, and
lots of things that affect participation. Some people mght think this
does too, but clearly whatever effect it m ght have had has been

swanped by all the other things that are going on.
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DR. NELSON: | hope that we nmention a requirenent for al
physicians to submt cost report data, as is done with institutional
providers. | hope we nention it only to deplore that notion, because
for solo and small group practices whose office nanager may or nay not
be a spouse, that could be the straw that broke the canel's back.

M5. DePARLE: | agree but | just want to underscore the |ast
i ssue you rai sed about the data. The SM5, as | recall, the house of
del egates of the AMA voted not to do that anynore. At least the AMA is
not doing it now, and the data is now four years old that we are using.
So even though this report is not supposed to necessarily deal with
that issue, | think we should note in the report that the Secretary
needs to find another source of data. When this all started | think
the agency tried to do a survey of doctors and that didn't work. But
we've got to find sone better way. | don't think the cost report is
the right way to do it, but there's got to be sone better way to get
data. Even what they're using now is inadequate for some of the
different procedures, as | understand it.

DR. NELSON: | think it's really inportant for MedPAC to tal k
to the AMA and find out what and under what circunstances they woul d be
able to continue to provide the necessary data.

MR. HACKBARTH. | think we are very near the end of this

particul ar study and close to ready to send our report. Vat we wll
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do is hold it open until the next neeting, in keeping with our general
rule of allowi ng comm ssioners tinme to think about things and have
anpl e chance to get in their comments. But | think that we are in
pretty good shape on this one and would hope to get it to the Hil
before the deadline. So |I'mnot sure exactly how Mark will want to
handle it at the next neeting. There will not be an extensive

di scussion of this unless sonmething surprising happens in the

i nterveni ng weeks, and we'll naybe just have a very cursory follow up
report and a draft out.

W are to the last itemfor today, | think. This is a final
mandated report. Not a final one, but another mandated report on
certified registered nurse first assistants and their eligibility for
paynent .

* MR, GLASS: Yes, that is correct. Again as one of our
mandates we're supposed to study the feasibility and advisability of
paying certified registered nurse first assistants directly from Part
B. It's due January 1.

The current situation is that only physicians and specified
non- physi cian providers can bill Medicare separately for first
assistant at surgery services. The |list includes physician assistants,
certified nurse mdw ves, clinical nurse specialists, and nurse

practitioners, though physician assistants account for nuch of the bulk
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of the first assisting done by NPPs who are paid separately. Those not
on the list cannot bill separating. That includes CRNFAs and al so
surgi cal technol ogi sts and ot hers.

NPPs are paid 13.6 percent of the physician fee schedul e
anount, which is 85 percent of the 16 percent that physicians get if
they performfirst assistant services. They get that 16 percent for
every service. There is no distinction between different kinds of
procedures or anything. It is always 16 percent of the physician fee
schedul e, and therefore 85 percent of it is always 13.6 percent.

Background here. The Omi bus Budget Reconciliation Act of
1986 all owed t he physician assistants to bill as first assistants and
they were paid 65 percent of the physician first assistants fee at the
time. The expenditures were to be subtracted fromthe hospital
paynents. This did not happen. 1In fact in OBRA '90 they rescinded
t hat paynent subtraction. It's an inportant point though. Fromthe
begi nni ng, the paynent for physician assistants and first assisting
services were recogni zed as duplicating hospital paynents. PA first
assistants, along with OR nurses and ot her OR personnel were considered
part of the services the hospitals were providing, and therefore were
considered to be included in the hospital paynent.

Now BBA of 1997 renoved sone of the geographic restrictions

on nurse practitioners and clinical nurse specialists. Before they
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could only do sone things in rural areas and get paid separately for
it. Nowthis was extended to all areas. It also nade uniformthis 85
percent paynent. So instead of being 65 percent for first assisting
and 75 percent for sone things and 85 percent for others, they just
made it 85 percent across the board.

What does this all add up to? Since BBA '97, the paynents
for physicians providing first assistant services have gone from $166
mllion to $104 million in 2002, and for non-physician practitioners it
went from$16 mllion to $54 million. So the total actually has gone
down over this period. | want to note here that nobst surgeries do not
use separately billable first assistants at all. The assistant is
sinply supplied by the hospital, and that is still true. The people
who coul d be doing that m ght be residents, and they are not allowed to
bill separately because they are considered to be paid under GVE. And
it could be others such as CRNFAs.

We cannot really tell if this is substitution of NPPs for
physi cians or not, but it's certainly not out of control and it doesn't
seemto be big dollars in Medicare terns, even though the NPP part is
gr owi ng.

So who are those CRNFAs who would |like to be separately
billable? They are people who are licensed as registered nurses in al

50 states. They are certified in perioperative nursing, which is an OR
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nurse, which requires two years and 2,400 hours of practice in itself,
and then another 2,000 hours as RN first assistant. There is a fornal
RNFA program and there is a certification by the certification board
of perioperative registered nurses.

Ri ght now they have to have a bachelor's or master's in
nursing, but that's a fairly new requirenent and only about 38 percent
currently have that qualification. Finally, this is a very smal
nunber. There are only about 1,700 in the US. As we showed in the
i ssue paper, there would be a snall effect on the paynent if they were
added to the list. W would Iike to point out though that nore could
seek certification if it becane nore val uabl e.

So the question is, should they be added to this |ist of
separately payable? The problemw th answering the question is that
there really aren't any explicit criteria for Medicare separate
paynent. W could infer sone things fromthe current list. W can
| ook at the current list and say that they're all state licensed and
have a certifying board, and they neet that requirenent. There's no
surgi cal experience required explicitly for the current list, and
education varies. So it is hard to say -- there is no criteria to neet
in those cases.

Once on the list, certification requirenents could be changed

by the group, which is an interesting thing. For instance, the CRNFAs
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just increased the education requirenment in their case.

So you really cannot answer the question, should a group be
added, by sinply looking at the current criteria, either the explicit
ones, which are none, or the ones that that we can infer, though we do
have sone experience to guide us. The Conmm ssion has taken sone
positions on this in the past. In |Iooking at non-physician
practitioners, we discovered that there really was not any enpirical
evi dence for the anmobunt of paynent for first assisting by physicians,
or by inplication, by non-physician practitioners. All procedures were
paid the sane at 16 percent to physicians no matter what they do.

We al so discovered there didn't seemto be any cl ear
difference in outconme with physicians or NPPs, but there certainly was
| ess educational input for the NPPs. And we have recommended that --
so the 85 percent seened to have sone justification. W recomended 85
percent for all NPPs. The certified nurse mdw ves are still at 65
percent for first assisting.

Now t he Conmmi ssion also did not add to the list when it was
asked, orthopedi c physician assistants or surgical technologists. The
issues were really licensure and duplicate paynment. Othopedic
physi ci an assistants were only licensed in three states and surgi cal
technol ogists only in one. As we pointed out earlier, all the NPP

first assistant paynents were included in hospital paynents, so that's
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t he duplicate paynent issue. That was an issue when the Comm ssion
| ooked at this in the past.

Now GAO real ly canme up with sonme of these sane issues when
| ooking at this question of adding CRNFAs to the |ist and concl uded
that paynent for first assistants is already in the hospital paynent
and shoul d not have a separate at all. CMS position when they were
responding to the GAO study in a letter said it's inportant not to
di srupt the existing rel ationships, and therefore they weren't planning
on changi ng policy, although they recognized that current policy had
sone i nconsi stenci es.

So where do we go fromhere? You have to bear with nme a
mnute. It seens |like a large reaction to a small question, but where
logic would carries on this, and the preferred solution would be to
conbi ne the gl obal surgical professional fee and the hospital paynent.
The reason is that we would like to recognize the conplicated reality
that is out there. Sone surgeons routinely bring staff wth them
O hers don't. And different types of providers are used by different
surgeons; technol ogi sts, CRNFAs, PAs. And different hospitals enpl oy
di fferent people, and they have different capabilities, and sone have
residents. So there is no one way of doing this.

Under this idea, the surgeons and hospitals woul d determnm ne

who shoul d assi st and who woul d get paid. They would figure out who is
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reflect who supplies the assistants. |[If the physician brings the
assistants with them then he would get a larger share than if the
hospi tal supplied the people.

Anot her advantage of this, it would link paynments to gl obal
outcones. So in ternms of our quality work we would be able to say,
what's the quality of the entire outconme and we woul d not have to say,
this much of it is the surgeon's responsibility, and this much is the
hospital's, and this nmuch is first assistant's responsibility for
quality. | think that is something that came up a little while ago.
So it would have sone benefit there. And it may allow nore rapid
response to new circunstances and technol ogi es.

It could be that sone new technol ogi sts, naybe a surgica
technician is the best person to do it because it requires a | ot of
intense training on a very specialized thing. This would allow the
surgeon to go ahead and enpl oy that person if he thought they were
best. Medicare wouldn't have to choose, would not have to set |ots of
criteria, would not have to get involved in all these really clinical
decision issues. But it is clearly a nmajor departure and there are
lots of issues wth it. There's the anti-kickback question. [If a
hospital is splitting a paynent with a surgeon, that could be a

problem But we see it's already being done in sonme cases. The
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hospital is reinbursing, or they call it leasing, staff from surgeons
who bring their own assistants with them So we think that would be
sonet hi ng you can over cone.

You woul d have to figure what to do with the existing first
assi stant paynents. You could consider themall duplicates and just
take them away, or you can add it to the bundle, or if you wanted, you
could put it in a quality pool. You d have to decide whether this was
going to include the physician first assistant paynments as well as the
NPP paynent. Then you'd have to design your quality programand figure
out quality neasures and all that sort of thing.

By why do such a mmjor redesign in response to snal
guestion? W think that logic draws us there, because the current
systemis inconsistent and unsatisfactory. It could be also a useful
test case for paying for quality and for coordinating care between
silos, between Part A and Part B, which are both maj or Conm ssion
priorities. Fromthe beneficiaries's perspective, they really don't
care if the person taking care of themworks for the hospital or the
surgeon, or what kind of practitioner it is. They want to know they
will be safe and well cared for and get well as soon as possible. So
i f changing the paynent system nakes that nore likely, it mght be
worth trying.

But recognize it's kind of a big recomendation to rest on
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this small of a study, so in the interimwe could consider the

foll owi ng draft recommendati on which woul d recogni ze that right now
there is no sound basis for extending the list of separately billable
NPPs at this tinme. There's no clear criteria. W can infer that
CRNFAs are not disqualified, but we can't say they should be added with
certainty.

To cope with the constant denmands for additions to the list,
it mght be useful for CM5, through a regulatory process, to devel op
explicit criteria for licensure, education and experience. They would
have to say how nuch experience and training qualified each type, and
per haps have rul emaki ng, conplete with corment period and all that sort
of thing, which could bring nore information to light or start a foot
fight between types of providers, but it mght be a good way to do it,

t hough it woul d probably be nore bureaucratic and sonewhat unresponsive
to technical changes, for exanple. W would want to do it in a budget
neutral manner.

It would be different from how Medicare treats physicians.
Typically it says in law who can bill by type, MD. or a P.A or
whatever, and it lets the states tell Medicare who is qualified under
state rules to do one of those things. It doesn't say that surgery can
only be done by physicians with so many years of training and

experience. It sinply says if soneone is an MD., they've been
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licensed by the state, then okay, they can do whatever services MD.s
can do in that state.

It al so woul d not address the duplicate paynment issue.

So anyway, we recognize it's not an optimal solution, but
that's where we have arrived at here. W would |ike sone direction
fromthe Comm ssion on howto proceed with, and do you |ike one of
t hese approaches or sone ot her approach to be sent to Congress.

DR WOLTER: This is kind of a niche question, but |I'm
wondering if there are any nore renote areas with a general surgeon
where the supply of these personnel would be enhanced by the extension
and where they don't have availability of residents or other first
assistants. You mght inmagine that as a niche issue that this m ght
af fect some uni que | ocati ons.

MR. GLASS: Yes, if you are concerned about access -- sone of
t hese people are already there, they're just not getting paid
separately, and they're already assisting at surgery. One issue m ght
come up if the new work rules for residents go into effect, there may
be fewer residents available to assist. [If other payers paid for
CRNFAs, whereas Medicare did not directly, then there could be sone
question of access for Medicare beneficiaries. But that's specul ative.

MR. MULLER: | share your sense that what you call the

preferred conclusion, it my be too big a response to too small an
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issue, and it takes on nuch nore than we need to. So | think |I share
Ni ck's sense as well, nmaybe here and there, in sone settings where
there's an access issue we mght consider that, conbining the surgical
paynent and the hospital paynent in response to this. | think we need
a bigger issue to go to that kind of conclusion.

DR. MLSTEIN. | hate to be repetitive in ny corments, and
think ny comments do reflect, I'Il call it the perspective and perhaps
rel ati ve desperation of my constituency, people purchasing health care.
But 1'd obviously like to, as you m ght expect, applaud the nore
i nnovative recommendation. | think it aligns beautifully with what the
IOMis telling us about the need for paynent reform and then giving
the delivery systemflexibility as to how a given service is
manuf act ur ed.

It al so woul d dovetail beautifully with an extrenely
progressive initiative by the Anerican Coll ege of Surgeons called their
surgi cal conplications inprovenent program which essentially is
buil ding off a highly successful risk-adjusted outcones nonitoring
program for surgery that was pilot tested by the VA and is now firmy
ensconced, generated big inprovenents. So they've now teed that up and
they have it ready to go outside of the VA But the history of the
upt ake of these prograns is that if there isn't any econom c incentive

to go through the agony of information collection and reporting, the
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upt ake has historically been very disappointing and resulted in a
nunber of cases in progressive specialty societies shutting down a
system just do to | ack of subscription.

So | think the time is right, and | certainly agree with
comment that it's a big change, it's a big reconmendation relative to
t he scope of what we were asked to answer. But | think we need to be
opportuni stic and the hour is |ate.

MR. HACKBARTH. Let ne just pick up on that for a second. W
concern about the nore conceptually attractive approach of bundling
everything together is not so nuch it's scale relative to the mandate,
but rather it's scale relative to the resources available to do it. M
take on this is that CV5 has other fish to fry that are of greater
i nportance right now than reshuffling this particular deck. Reasonable
peopl e can di sagree on that, but that is ny particul ar take.

MR SMTH | end up where you do on that one. | prefer the
preferred solution, but | think that is an awful weak nmule to try to
carry this large a reconmmendati on

But | do wonder, David, you're right, the | aw doesn't give us
any particul ar guidance here, but wouldn't the inference be that these
folks are nore |ike people who can now bill separately than |Iike those
who can't now bill separately, and that we tal ked about when we tal ked

about the surgical assistants and the orthopedic?
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MR. GLASS: Everyone el se can not now bill separately who
isn'"t on the list.
MR. SM TH | understand.

MR. GLASS: But in the sense that they are licensed in states

MR SMTH That they're licensed in all states, they have
sonme specialized training to serve as a surgical first assistant.

MR GLASS: Yes.

MR SMTH  Actually, | think a recommendati on that said,
yes, they ought to be able to bill separately is nore consistent with
the notion that we ought to allow the providers to organize the
manuf acture of the service in the way that they think fits best, and
that there is no particular reason to exclude this group of nurses with
advanced training beyond the licensure, fromparticipating as a
physi cian's assistant or an otherw se now eligible individual can. So
| would be inclined, with exactly the sanme argunent that you |ay out,
to conme to a slightly different conclusion based on equity grounds.

DR. WAKEFIELD: [|'d just say on the front end, | agree with
David. | just wanted to comrent on Arnie's point and yours, | think
your comrent about, clearly CVS5 has bigger fish to fry than noving
toward picking up maybe the preferred solution. But | don't see CMVB

pursuing this draft recommendati on anytinme soon either, not that I'd
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have a clue about how their internal workings operate. But | would be
shocked if they noved into trying to develop explicit criteria around
i censure, education and experience of different types of non-physician
providers. |If they do it in this century |I would be surprised, in part
because of your argunent. That is, they' ve got so nmany other things.

So | don't see this as any nore pal atable than the other, first of all.

To me there seened to be this underlying issue that you
tal ked about about bad policy. That is, that we' ve got redundancies in
paynent built into the systemalready. That is part of what we could
use this to talk about. Notw thstanding David's earlier remark too but
there is that inherent, it seens duplication of paynent, although you
caveat it a little bit in the text, can be thought of as duplicative.

It sounds like it is. So that is another issue.

| guess all I'msaying is, | personally amnot conpelled by
the draft recommendation that we've got here. 1In the short terml'd
agree with David about another alternative, but still there are these

ot her big issues out there.

MR. BERTKO | can only say anen to Mary's |last comment, that
if we go forward with anything except status quo we've got to equally
enphasi ze bei ng budget neutral.

DR, REISCHAUER | think | asked this sanme question the |ast
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time we were in atopic like this, which is, do we have any idea what
private plans do, the extent to which they separately reinburse?

MR. GLASS: Yes, sone do, some don't. 1In 10 states they have
to reinburse.

DR. REI SCHAUER: They're required to. AmIl right in
inferring fromwhat you say that for virtually all procedures, a
mnority involve a physician assistant of any kind? | nean, an
assistant in surgery of any kind?

MR. GLASS: No, that is not quite right. There are certain
procedures that --

DR. REI SCHAUER. Al ways have then?

MR. GLASS: Yes, the Anerican Coll ege of Surgeons says shoul d
al ways have been. But they are not often separately billable. They're
not al ways separately bill able people. They could be a CRNFA who works
for the hospital, and they wouldn't be separately billable, but they're
still assisting at surgery. W don't have visibility of how often that
happens.

DR RElI SCHAUER: But we don't know how often that is.

Because |I'msitting here trying to square the current procedure and
what we are considering with our mantra, which is we want to pay the
efficient provider. |If 80 percent of the cases it's done w thout an

assistant and 20 percent it isn't, then you have to say, which is
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efficient?

We don't know enough to know the answer. The assistant could
be there to inprove quality, could be there to nake the surgeon's job
easier so he can get on the golf course, could be there because the
hospital wants to nake the procedure faster so it can run nore things
t hrough the operating room |In sone sense we need to know t he answer
to that before we know what our policy should be with respect to paying
in a way other than that budget neutral.

DR. NELSON: | don't have any problemw th the preferred
solution if the conbi ned gl obal surgical professional fee and hospital,
if the check is witten out to the surgeon. There are indeed a |ot of
surgeons, or sone surgeons who enjoy working for the hospital. But
there are a lot who don't. | think if we even hint at that being a
preferred solution, we are stirring up trouble that we just don't need
ri ght now.

MR. DeBUSK: | agree with David and Mary and sone of the
others around the table. These people have the license, they have the
education, and they certainly have the experience, and today we are in
maj or need of these kinds of people in the nedical setting. | don't
see how we can turn themdown if we're going to | et these other people
be pai d.

DR WOLTER: Just a clarification. The idea was that al
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surgical fees for all surgical procedures, whether or not there was a
first assistant, there be a conbined global fee created, or was it for
only those where there was a first assistant?

DR MLLER You could do it either way. | think the
presunpti on when we tal ked about this would be to identify the
procedures that nost often use the first assistant, at |east as a
starting point.

MR. MIULLER: The issues we'll discuss tonorrow norning on
specialty hospitals now being every hospital in Arerica, and the issues
of whether there is conflicts of interest and concerns about excessive,
i nappropriate utilization would be exacerbated to every OR in Anerica,
so |l think it's just you have to | ook at the el egance of gl obal fees
against the reality of howit affects econom c incentives very
powerfully. So I could just as easily argue that this creates enornous
possibilities of changes in utilization in ways that we are not | ooking
to increase.

MR. HACKBARTH. | think the point nmade by Mary and Dave and
ot hers about the practicality, if you will, of asking CM5 to establish
criteria is a good one, which | eads you to the conclusion, since they
do neet the licensure threshold, unlike some of the others that we have
| ooked at recently, saying let themin, but nmake it budget neutral.

see sone nods that that mght be a way to go. Could |I get just a
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tentative show of hands? This isn't our official vote on this, but I
want to be able to give direction to the staff for the next neeting.
Wio would |ike to see us nove in that direction?

[ Show of hands. ]

MR. HACKBARTH. | know we have a couple who still Iike the
nore conpl ete, conceptually clean sol ution

MR. DURENBERCER: | don't know that |'ve heard any sol ution
around here other than the one that we were asked to address and which
you' ve nodified. | am nore concerned about the report |anguage than
anyt hing el se, because the best part of the preferred solution is the
gl obal outcone, because that is the way beneficiaries are going to | ook
at this. |If we care about the beneficiaries as nuch as we do the 1,700
CRNFAs than the nost inportant thing is the global outcome fromthe
beneficiaries' standpoint. W're not there yet, but as an organi zation
that is what we ought to speak to.

Then we ought to speak to the exanple of the Anerican Coll ege
of Surgeons and the pilots and so forth, and then work our way down to
what ever the reconmmendati on would be. Al I'"msaying is |I'm not
certain as | sit here today which way |I'd vote on that.

| have a dear friend, high school classmate who swears his
life was saved by one of these people, because she not only was with

himin surgery, she stayed with himwhen the doctor wouldn't be with
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himand things like that, while he was recovering and hel ped himwth
his therapy and a bunch of things like that. So | amsure if he were
here he would want ne to side with --

But | would just like to stress the conversation that went
around the table which is, this is not the donkey, this is not the
canmel, but the global is the direction that the paynent system shoul d
be going if we are thinking about beneficiaries. So |I am speaking
largely only to the report | anguage that goes wi th whatever the
recommendati on we cone up with

MR SMTH It mght be possible to do both, to lay out the
argunment that David just did, not join the issue that Al an correctly
says we're not ready to join, and still nmake the equity point about
reasonably simlarly situated fol ks who ought to be able to get paid
for doing the thing that their coll eagues can do, and we can do that in
a budget neutral way. It seens to ne we can say, we w shed you' d asked
us a different question. W w shed tines were different so that you
asked us different questions. You didn't. But here's what we would
have said if you had. In the neantinme, here's an answer to the
guestion you did ask us.

MR. HACKBARTH: Again, let nme just draw a distinction. |
woul dn't have any qualns in principle about responding to this question

with a conprehensive solution. It's not the narrowness of the question
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that takes nme away fromthat. What takes ne in a different direction
is, I don't think, as appealing as this is, and | don't deny that, |
don't put it at the top of ny list of priorities for people to invest
time and effort at CMS. Having been there | guess | have sone synpathy
for what we ask of them and we ask way nore than they can reasonably
pr oduce.

DR. MLSTEIN. Just to get a sense of, if we were to nove in
the direction of the nore innovative recommendation, in terns of
calibrating the degree to which it is an opportunity to |earn versus a
conpl ete overhaul of how Medi care pays for surgeries, maybe you said
this earlier but if so could you just rem nd nme, what percentage of
total Medicare inpatient spending for surgery for the procedures for
which this is absorbed by the procedures to which this question of a
first assistant applies? |Is first assistant at surgery 10 percent of
Medi care surgery or 90 percent?

MR G.ASS: | can't answer that directly because we don't
know -- if there isn't a separately payable person doing it, we don't
know if it happened. But for those procedures that the ACS said should
al nost al ways have a first assistant, 36 percent had a separately
billable first assistant. W're assunming the other 64 percent had a
first assistant but they weren't separately billable because they're a

resident or they're a CRNFA or sonething else. The Anerican Coll ege of
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Surgeons says 1, 700 different procedures should always require one, and
then there was sone nunber that sonetinmes should and 1, 700 or sonet hi ng
t hat shoul d never have one. But | don't know how many that nmeans in
terms of how many of those each happened a year. W could find that
out if you want.

DR. MLLER In sone of our conversations back and forth you
had said that at one point in time there was a proposal for a
denonstration of sorts on this. Can you just rem nd what that was?

MR. GLASS: This being pay CRNFA, in a Senate anmendnment which
actually later becane our study, it was first a denonstration program
It was to be in five states for three years and then an assessnment made
of its cost-effectiveness and quality of CRNFA versus other people
doing first assisting. So that denonstration was in the Senate
amendnent. It wasn't in the final version. It got changed into us
doing a study of it instead.

Now | think there is also a denonstration of this bundling of
surgeon and hospital fees is underway, though I'd have to check on that
to see if that's affecting paynent or sonmething else. But | think
there's sonething called the Virginia study. So there is a
denonstration on the bundled I think, but 1'd have to check on the
det ai | s.

MR. HACKBARTH: It might be interesting to hear nore about
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t hat next time.

DR. CROSSON: Let nme just ask with respect to this issue, if
we were to allow themto bill separately, what woul d budget neutra
mean in that context? | can't tell fromthis whether the expectation
is that they save noney or they cost noney, and how we woul d --

DR MLLER Part of the reason why it's hard to say that is
because al t hough you see the physician first assistant expenditures
going down, it's hard to tell whether that's a secular trend of not, or
whet her there's truly a substitution here. So part of judging the
budget neutral also requires naking a judgnent of whether that's a
trend or whether there's a substitution there. | think honestly we
don't know. It nay be sone of both. So that's one comrent.

Anot her part of your question is, budget neutral, what does
that mean? There's really only two ways | think this can work, and |I'm
t hi nki ng out |loud here. But one way to nmake it budget neutral is you
make an estimte of what the expenditures would be under this and then
you take it out of the hospital paynent, or you take it out of the
physi ci an paynment, although that's a little bit nore difficult because
that's paid on a per-service type of basis.

MR SMTH O you nove 85 to 82.

MR CGLASS: O | think we proposed in an earlier, the one

that had to do with the nurse m dw ves, that you adjust the conversion
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factor to nake it budget neutral. To the extent that they are
repl acing residents, | guess you could argue take it out of GVE

MR. HACKBARTH. Any ot her thoughts on this?

W will revisit this again next time. Let us digest the
comments and try to come back with sonmething that reasonably takes nost
of theminto account.

| think that's it for today except for the public conment.
So now we wi |l have our brief public coment period.

* M5. CREI GHTON: Good afternoon, nenbers of the Conm ssion and
the staff. M nane is Marlene Creighton. |I'mfrom Buffalo, New York.
|"ma certified registered nurse first assistant. | had sone coments
that | wanted to nmake to you in general, but in listening to your
conversation, would it be possible for me to take a few m nutes and
hel p answer sone of the questions that you asked that are relatively
easy to answer, but were apparent to ne that maybe you had not had al
the information?

For exanple, when an assistant is working at a surgical
procedure, | do this about 10, 12 hours a day, whether or not an
assistant is billed for is determ ned already by the insurance
conpani es via a good coding systemcalled current procedural
termnology. Only certain procedures are reinbursable.

So for exanple, if there's a total hip procedure taking
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pl ace, very large conplicated procedure, the insurance conpany wil |

rei nburse for an assistant at surgery. |If | amthere as a registered
nurse first assistant, the insurance conpany will not reinburse for ny
services. However, if another non-physician, such as a physician
assistant is assisting on that total hip. the insurance conpany w ||
reinburse for his services. And of an MD. is assisting. the insurance
conpany will reinburse that physician at a higher rate than they did

t he non- M D.

| am a hospital -enpl oyed registered nurse first assistant.
do many cases in a string, and sonetines it's a total hip, followed by
a total knee, followed by an excision of a ganglion. |If | remain in
the roomw th the surgeon who's during the excision of a ganglion to
help facilitate the case, nmake it go faster, help it be nore safe,

i nsurance conpanies wll pay no one as an assi stant on a gangli on.

So if you're looking for the data as to how much noney this
will cost to pay an assistant at surgery, Medicare has already
determ ned when and how nuch they will pay assistants at surgery.
Medicare is already paying for the service. The inequity is, if |
happen to be the assistant, Medicare will not reinburse for ny
servi ces.

So what we are trying to help you understand is that we as

nurses and RN first assistants are a cost-effective entity that is out
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there that Medicare presently is not taking advantage of. Last night I
was at the hospital. M nother was hospitalized and | was there, and

at 8:00 o'clock a patient had to cone back to have an evacuation of a

bl eedi ng hemat oma from their abdonmen. The surgeon called and said, I'm
bringing this patient back. | need one of those RNFAs; are any of them
around? | was there. Had | not been there, he would have call ed

sonmeone else to assist him Medicare would have paid soneone to be the
assi stant.

Does that hel p?

MR. HACKBARTH. Actually, it may not have been evident from
our conversation but we really did understand that. So we appreciate
the reinforcenent, but we do understand the nature of the problem

M5. CREIGHTON: So that is basically our request. W are not
asking that a new paynent be nmade. W are only asking that whatever
your decision is, whether you continue with the present mnethodol ogy of
paynent, or you decide to nove to the paynment in a global fee, we are
asking that your recommendation is that a registered nurse first
assi stant should be included as an eligible receiver of first assistant
at surgery services. Not new paynent; those that are already being
made.

Thank you.

M5. McELRATH: |'m Sharon McElrath. | didn't really want to
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get up on this issue but | feel | have to. For those of you who
weren't here two years when this cane up and the sane proposal was
before the Commi ssion and it was then turned down because the Anerican
Col | ege of Surgeons and the Anerican Medi cal Association circulated a
letter that was signed by virtually every nedical specialty opposing
t he approach of bundling these fees, | just would rem nd you that
you're stirring up a lot of consternation out there at a tine when
peopl e are already facing 30 percent in cuts from Medi care paynents
over the next several years. So if you are going to take the paynent
fromsonmewhere, | don't that there's going to be a lot left in the
physi ci an paynment to get it from

Just in ternms of the budget neutrality, | would say that you
should keep in mnd that we're under the SGR So if new stuff is
nmovi ng over on the physician side, it's just going to |lead to bigger
and bigger cuts. So in sonme sense there's a budget neutrality there
al r eady.

| did also want to conment on the survey and just say that
one of the issues that cane up this year was that you have to have an
even bigger response rate if you want to not conbine data. In the past
we got around the response rate problem --

MR. HACKBARTH: This is the practice expense?

M5. McELRATH: This is the practice expense, the SMs.
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In the past, CMS got around the size of the data by conbi ni ng
a nunber of years of data. But since it will have been at |east five
years between surveys, then whether you want to really be conbining
practice expense data from 2005 with 1998, 1999, 2000 is a question.
CVs would like to be able to at | east have the option of not conbining
t hat dat a.

So it nmeans that you need a nuch bigger response rate. It
means that you have to have a nuch nore expensive survey. That becane
the issue. W did have a lot of discussions with CM5. It m ght have
been possible to work things out if there had been nore tine in their
budget year. But what really becane the problemwas the issue of
whet her in the current environment you can get a response rate with a
reasonabl e cost attached to it.

MR. HACKBARTH. Thank you.

W will reconvene at 9:00 a. m

[ Wher eupon, at 4:29 p.m, the neeting was recessed, to

reconvene at 9:00 a.m, Friday, Septenber 10, 2004.]
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PROCEEDI NGS

MR. HACKBARTH. Good nor ni ng.

First on our agenda this norning is the mandated report on
the specialty hospitals.

* MR. WNTER:  Good norni ng.

The Medi care Moderni zation Act requires us to study the issue
of physici an-owned specialty hospitals. The report is due in March of
next year.

Specifically, we're required to conpare costs of care of
physi ci an-owned specialty hospitals to community full service
hospitals, conpare the extent to which type of hospital treats patients
in specific DRGs, conpare the m x of payers for each type of hospital
anal yze the financial inpact of specialty hospitals on community
hospitals, and finally exam ne whether the inpatient prospective
paynment system should be revised to better reflect the cost of care.

Today's presentation will include four topics. | wll
provi de an overview of the federal |aws governing physician investnent
in the hospitals and other facilities and al so di scuss strategies used
to align physician and hospital financial incentives. Carol will then
descri be the characteristics of physician-owned specialty hospitals and
the markets in which they are |located. Jeff will present prelimnary

data fromour analysis of payer mx. And finally, Carol w Il discuss
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the findings fromour site visits to three nmarkets with specialty
hospi tal s.

Qur discussion of the legal restrictions on physician
investnment in health care facilities is based on research conducted by
Kevin McAnaney for MedPAC and | want to thank himfor his excellent
wor K.

This topic is inportant because the context for our report is
t he Medi care Moderni zation Act's noratorium on physician investnent in
new specialty hospitals.

In addition, these |laws relate to other services the
Comm ssi on has exam ned, such as outpatient inmaging.

First, we'll look at the argunents put forth by critics and
supporters of physician ownership of health care providers. W wll
then di scuss the major federal laws in this area, the anti-kickback
statute and the Stark law. Finally, we'll review strategi es used by
hospitals to align their financial incentives with those of physicians
and how t hese approaches are constrai ned by federal |laws. Sone of
t hese approaches are relevant to the specialty hospital issue.

Supporters of physician ownership contend that physicians are
a val uabl e source of capital for health care facilities. They also
argue that physician investnents can inprove quality, efficiency and

access to care. For exanple, physicians with a financial stake in an
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anbul atory surgical center or hospital may have a greater incentive to
streanl i ne operations.

On the other side, there are generally three rationales for
restricting physician investnment in facilities to which they refer
patients. First, several studies by GAO, the O G and ot her researchers
have found that physicians with a financial interest in ancillary
equi pnent and facilities have higher referral rates for those services
t han ot her physi ci ans.

Second, there is a concern that physician ownership could
i mproperly influence professional judgnent. Omership creates a
financial incentive to refer patients to the facility owned by the
physi ci an which may or may not be best for the patient. There could
al so be incentives to refer patients for too nmany services and to
econom ze on care in ways that reduce quality.

The third concern is that physician investnment could create
an unl evel playing field between facilities. Physician-owned providers
coul d have a conpetitive advantage over other facilities because
physi ci ans influence where patients receive care.

The anti-ki ckback statute was enacted in 1972 and has been
amended several tines since. It prohibits offering or receiving
anything of value to induce the referral of patients for services

covered by federal health prograns. Violators can be subject to
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crimnal penalties, civil nonetary penalties, and exclusion fromthe
Medi care and Medi cai d prograns.

The statute applies to all types of services and entities but
it requires proof that there was knowing and willful intent to violate
the law. It is enforced on a case-by-case basis, which [imts its
deterrent effect.

In the late 1980s, the O G attenpted to apply the statute to
physi ci an investnents and ancillary facilities to which they refer
patients. The O G s position is that sone of the conpani es organi zi ng
these joint ventures are, in effect, buying physician referrals by
of fering the physicians high returns on nodest investnments with little
financial risk.

However, the O G has been | argely unsuccessful at using the
statute to restrict physician joint ventures. Such cases are resource
i ntensive, time consum ng and face a hi gh burden of proof.

These imtations led to the Stark law, which is focused
exclusively on financial arrangenents between physicians and facilities
to which they refer patients. The Stark | aw prohibits physicians from
referring Medicare and Medicaid patients for certain services to a
provi der with which the physician has a financial relationshinp.

Vi olators can be subject to denial of clainms, civil nonetary penalties

and exclusion fromthe Medicare and Medicaid progranms, but not crimnal
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penal ti es.

The Stark | aw goes beyond the anti-kickback statute by
prohi biting many types of financial arrangenents between physicians and
entities to which they refer patients regardless of any intent to
influence referrals. Unlike anti-kickback, the Stark |law applies to a
clearly defined set of services.

The original Stark |aw applied only to clinical |abs but
anendnents to the Stark |aw known as Stark Il extended this prohibition
to several other services, which are all listed on the slide. The
Stark |l aws generally prohibit physician ownership of facilities that
provi de these services. Conpensation arrangenents between physici ans
and facilities are usually allowed if the physicians are paid fair
mar ket value for their services.

The Stark |law permts certain financial arrangenents based on
the belief that they are unlikely to lead to overuse of services. Here
are sone relevant exanples. First, the |law all ows physicians to own
ASCs as long as the ASC does not provide ancillary services. There's a
perception that physician investnment in ASCs where they perform
services involves less risk of overuse because the physician receives a
prof essional fee regardl ess of where he or she perforns the service.

Physi ci an who do procedures in ASCs that they own may al so

receive profits fromthe facility fees. However, these profits are
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probably only a small additional financial incentive.

In addition, the ASC coul d be viewed as an extension of the
physician's office practice and there's a principle that physicians
shoul d have aut onomy over their work place.

Second, the in-office ancillary exception permts physicians
to provide nost ancillary services in their owm offices. The logic is
that there is often a need for quick turnaround tine on diagnostic
tests, although the exception also applies to other services such as
physi cal therapy.

Third, the law protects physician investnment in hospitals as
long as the interest is in the whole hospital rather than a hospital
subdi vi si on. Because hospitals generally provide a w de range of
services, the theory is that referrals by an individual physician would
be unlikely to have a significant effect on overall profits.

The growt h of physician-owned single specialty hospitals
rai ses inportant questions. Because specialty hospitals derive their
revenue froma limted range of services, is there a greater
opportunity for individual physician investors to influence hospital
profits which could affect their referrals? O is physician ownership
of a specialty hospital justified because the hospital may function as
an extension of the physician's practice?

The MVA prohibited the devel opnent of new physici an- owned
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specialty hospitals for a period of 18 nonths, ending in June 2005.

Finally, the Stark Il final rule permts physician ownership
of entities that provide equi pnent and services to facilities covered
under Stark as long as the physicians don't own a facility that
actually bills Medicare. For exanple, a physician could own an MR
machi ne and lease it to an imaging center for a fixed anobunt per use.
Every time the physician refers a patient to the imaging center for an
MRI, he or she receives a fee fromthe imging center for the use of
the equi pnment. This creates the sanme financial incentives as direct
physi ci an ownershi p of the imaging center.

So far we have focused on the physician perspective. Now
we're going to | ook at strategies used by hospitals to align their
financial incentives with those of physicians and the | egal constraints
on those activities.

One approach we've already tal ked about is offering
physi ci ans an ownership stake in the hospital. Aside fromspecialty
hospitals, there's broad protection under the Stark law for this type
of arrangenent. Qher strategies include nmedical practice support,
acqui sition of physician practices, partnering with physicians and
econom ¢ credenti al i ng.

Medi cal practice support can include help with recruiting

physi ci ans, subsidized office space and | ow interest |oans. These



10

11

12

13

14

15

16

17

18

19

20

21

22

163

activities carry legal risk under Stark and anti-kickback if the
support is provided for less than fair market val ue.

Anot her approach is to buy physician practices which provides
the hospital with a source of patients. In theory, this vertica
integration would also increase the hospital's bargai ning power with
health plans. The Stark |law allows hospitals to control referrals nade
by enpl oyee physicians subject to the patient's own choice and
i nsurance coverage and the physician's professional judgnent.

This strategy carries legal risk if the hospital
over conpensat es enpl oyee physici ans and there have been several
expensive | egal settlenments in such cases. Many hospitals have found
this nodel unprofitable and have divested their physician practices.

Anot her strategy is for hospitals to partner with physicians
by co-investing in joint ventures such as ASCs and i magi ng centers or
by creating gainsharing arrangenents. |n gainsharing, the hospital
shares cost savings with physicians who cooperate in efforts to reduce
costs. For exanple, the physicians nay agree to use | ess expensive
equi pnment and suppli es.

However, the O G has ruled that gainsharing violates a | ega
provi sion prohibiting hospitals from payi ng physicians to reduce
services to Medicare patients. This provision was neant to prevent

hospitals from providing financial incentives to physicians to
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di scharge patients qui cker and sicker under the inpatient prospective
paynent system The O G said that gainsharing has the potential to

i nprove care and reduce costs but that they need statutory authority to
regul ate these arrangenents.

Because of the potential to better align hospital and
physi ci an financial incentives, gainsharing nay be a productive area
for us to do further research

Finally, economc credentialing is an approach in which
hospitals restrict staff privileges for physicians who invest in or are
enpl oyees of conpetitor facilities. This can take two forns. In sone
cases, the hospital prohibits its nedical staff from having financi al
rel ati onships with conpetitors. 1In others, the hospital requires its
staff to admt a certain percent of their patients to the hospital.
This strategy has recently attracted fierce opposition from physicians
and has been challenged in several state courts.

Now we' || nove on to Carol's presentation.

M5. CARTER  To conduct our study of specialty hospitals, we
first had to define them To neet our mandate, our first criteriais
that the hospital has to be physician-owned. The |aw also specifically
di scussed hospitals primarily engaged in heart, orthopedic and surgi cal
cases.

We devel oped a criterion of concentration based on Medicare
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data, since it is the only nationally avail able dataset. W defined a
specialty hospital has having 45 percent of its Medicare discharges in
the heart or orthopedic MDC or were surgical cases. O a hospital
coul d have 66 percent of its cases in tw of these categories. This is
very consistent with the definition that GAO used on two of its studies
| ast year. They used 66 percent of its cases in two MDCs.

To include the hospitals in our study and to nmake sure that
each hospital had enough cases to anal yze, we included every hospital
that had at |east 25 Medicare discharges in 2002. This is also
consi stent with what GAO did. where they included 20 cases for every
hospital. The GAO study al so included hospitals that were not
physi ci an-owned and al so i ncl uded wonen's hospitals.

Using these criteria, we found 48 hospitals that net our
criteria: 12 of themwere heart, 25 were orthopedic and 11 were
surgical. W know that there's been rapid growth in specialty
hospitals and there are an equal nunber of hospitals that have forned a
since 2002. But because we didn't have data on them we could not
study them

Qur mandate al so required that we conpare specialty hospitals
to community hospitals. Qur first conparison group was any comunity
hospital in the sane market. Here we used the Dartnouth Hospital

referral regions as our definition of hospitals.
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We al so devel oped two ot her conparison groups. First, we
| ooked at hospitals that were identical to specialty hospitals in terns
of concentration but were not physician-owed. W called them peer
hospitals. Peer hospitals do not have to be in the same market as
specialty hospitals.

A second category included hospitals that were | ocated in the
sanme nmarket as specialty hospitals and provided simlar services as
specialty hospitals, and we called these conpetitors.

We first |ooked at ownership characteristics. Al specialty
hospitals were for-profit conpared with 17 percent of PPS hospitals.
Twenty-three percent are partly owned by another hospital. A larger
proportion of surgical hospitals were owned by anot her hospital,
conpared with heart and orthopedic hospitals.

Forty-three percent of specialty house are part of a chain
and this is conparable to the share in all PPS hospitals. A larger
proportion of heart hospitals are part of a chain than orthopedic and
surgi cal hospitals.

On average, 60 percent of the hospital is owned by its
physi cians but this ranged from 18 percent to the entire hospital.
Surgical hospitals had the highest share owned by their physicians,
averagi ng 73 percent, conpared with heart hospitals where only 35

percent of them were owned by their physicians.
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The nedi an share owned by a single physician is 4 percent.
There was a large range in the individual shares owed. At a third of
the hospitals, the |argest share was 2 percent or less. And yet at 20
percent of the hospitals the | argest share was 15 percent or nore.

More heart hospitals had snaller shares owned by a single
physi ci an.

Looki ng at | ocation, we found that the specialty hospitals
are not evenly distributed across the country. N nety-four percent are
| ocated in states without certificate of need. Specialty hospitals are
concentrated in certain states. W found 59 percent were |ocated in
just four states: Kansas, Cklahonma, South Dakota and Texas. Sone of
these state have nuch |arger shares of specialty hospitals than they do
of PPS hospitals. For exanple, South Dakota has |ess than 1 percent of
PPS hospitals but has 16 percent of specialty hospitals. Kansas has 2
percent of PPS hospitals but 12 percent of specialty hospitals.

We've noted that newy forned specialty hospitals that are
not part of this analysis also tend to be |ocated in the same states
and often in the sanme markets.

Li censure laws may facilitate where hospitals |locate. Sone
states, such as Kansas and South Dakota, have two categories of
hospital |icenses. There specialty hospitals do not have to offer a

full array of services to be |licensed as a hospital. Oher states



10

11

12

13

14

15

16

17

18

19

20

21

22

168

preclude their devel opnent, such as Florida. And not all states
requi re energency rooms or energency departnents.

Wen we | ooked at the characteristics of the hospital
| ocations, we found that specialty hospitals tended to be located in
m d- si zed MSAs that have | arger popul ation growh, a | ower proportion
of elderly, |ower managed care penetration, and simlar poverty and per
capi tal incones.

Their MSAs also tend to have fewer beds and fewer surgical
specialists per capita. And there was a little bit of variation by the
type of specialty hospital market. Heart hospital MSAs tend to | ocate
i n high managed care penetration areas and do not have | ow surgica
speci al i sts per capita.

The beneficiaries in MSAs with and wi thout specialty
hospital s had conparable health status and service use.

Turning to hospital characteristics, the first thing to note
is that specialty hospitals are small. The average heart hospital has
52 beds. The average orthopedic and surgical hospital has about 15.

Two-thirds of Medicare cases are treated in specialty
hospitals that are heart hospitals. Once specialty hospital is a
teachi ng hospital and about six receive disproportionate share
paynent s.

About half the specialty hospitals have an energency
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departnment but there is considerable variation across the different
types of specialty hospitals. Two-thirds of heart hospitals have an
energency departnent but only one of the surgical hospitals did.

Regarding their staffing, all of the heart hospitals staff
their emergency departnments wi th physicians night and day, conpared
with only one orthopedic hospital and no surgical hospital. At these
ot her specialty hospitals, they use a m x of physicians in the hospital
and on call.

Wien we | ooked at the m x of patients treated at specialty
hospitals, we see quite a bit of concentration. Heart hospitals are
nore focused on heart care and within heart care the specialty
hospitals were nore focused on surgeries and procedures.

At heart hospitals, 66 percent of their heart cases are
surgical conpared with 40 percent at their conpetitors and 29 percent
at community hospitals. Thirty-three percent of specialty hospitals
are nedi cal cases conpared with 71 percent at community hospitals.
Over one-third of the cases at heart hospitals are coronary artery
bypass grafts and angi opl asti es conpared with 19 percent at conpetitors
and 14 percent at community hospitals.

Looki ng at specialty hospital market shares, we found that
specialty hospitals account for a nuch | arger share of the surgeries

and procedures done in their markets than their overall market share.
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For exanple, heart hospitals treated 4.5 percent of the cases in their
mar ket s but perforned over a quarter of the | ocal angioplasties and
CABGs.

G ven their smaller size, orthopedic and surgical hospitals
play a smaller role in their markets. But even here, they treat a nuch
| arger share of the orthopedic cases in their markets conpared to their
overall market share. For exanple, they treated 1 percent of their
mar ket cases but al nost 5 percent of the orthopedic surgery cases.

DR. REI SCHAUER. Excuse ne, Carol. Are these Medicare-only
nunmber s?

M5. CARTER  Yes, they are.

Now, Jeff's going to talk about payer m x.

DR. STENSLAND: The Medi care Mderni zati on Act requires that
MedPAC conpare the payer m x of physician-owned specialty hospitals to
full-service community hospitals. W also conpare physici an-owned
specialty hospitals to the set of peer hospitals that Carol described
earlier.

First, we'll |ook at why would payer m x differ and then
we'l|l take a | ook at the data.

The payer m x of physician-owned specialty hospitals may
differ fromthe community hospitals for several reasons. First,

starting at the upper left-hand corner of this slide, we have patient
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selection. Conmunity hospitals frequently assert that physicians have
a financial incentive to send profitable patients to their hospital and
unprofitable patients to the conmunity hospital.

Second, we have types of services offered. For exanple, if
the specialty hospital does not offer obstetric services, it my have a
| oner than average share of Medicaid patients.

Third, energency roomservices. |f a hospital does not have
a staffed ER, it may receive fewer indigent patients.

Fourth, there's sinply the geographic |ocation of the
hospi t al

And fifth, community hospitals may try to freeze out
physi ci an-owned hospitals from private payer contracts. |If a conmunity
hospital is successful in obtaining an exclusive preferred provider
contract with a large insurer, the specialty hospital may have
difficulty attracting patients with that type of private insurance.

Now let's take a | ook at the data. First, we exam ne cost
report data on hospital discharges. The table shows that physician-
owned heart and orthopedic hospitals tend to have | ower Medicaid shares
than community hospitals in the sane markets. Heart hospitals tend to
have a high share of Medicare patients while orthopedic hospitals tend
to have an average share of Medicare patients.

There are couple of Iimtations in the cost report data.
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First, Medicare cost reports don't have data on self-pay patients.
They are lunped together with privately insured patients in that al

ot her category of patients you see on the right-hand side of the slide.

Second, the differences we see in Mdicaid shares may be
just due the types of services provided by the hospital. To address
these limtations, we conducted a survey of 134 hospitals that net our
criteria for being either a physician-owned specialty hospital or a
peer hospital. Using survey data, we conpare physician-owned specialty
hospitals to peer hospitals that focus on a simlar set of services.

This slide differs fromthe prior table in several ways.
First, we're using survey data. The hospitals are self-reporting their
fields of clinical specialization and self-reporting their payer m x.
Second, we are neasuring payer mXx by exam ning net patient revenue
rat her than discharges. Third, we're focusing just on heart hospitals
on this slide.

We find that physician-owned heart hospitals tend to have
| oner Medi caid shares than peer heart hospitals. This holds true for
physi ci an-owned hospitals with an ER and those without an ER. W do
not see big differences in the revenue fromself-pay patients.

O course, hospitals may have a small share of net patient

revenue fromself-pay patients either due to treating few self-pay
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patients or due to collecting little fromthe self-pay patients they
treat.

Now, we'll turn to the orthopedic and surgical hospitals.

Fromthis table, we see that physician-owned orthopedi c and
surgical hospitals tend to have | ower |evels of Medicaid revenue than
their peers who describe thensel ves as orthopedic or surgical
hospi tal s. However, we should caution that there's a high |evel of
vari ance in the Medicaid shares for peer, orthopedic and surgi cal
hospitals. A few nonprofit orthopedic and surgical hospitals have very
hi gh Medi cai d shares but many peer hospitals have Medicaid shares of 3
percent or less. The 9 percent Medicaid share shown on the slide for
peer hospitals is the nmean value for this highly variable group.

Ot hopedi ¢ and surgical hospitals tend to receive a majority
of their revenue frompatients with private insurance. Physician-owned
peer hospitals often have simlar |evels of net revenue from self-pay
patients.

To summari ze our payer mx findings, first physician-owned
specialty hospitals tend to have | ower Medicaid shares than both
community hospitals in their market and peer hospitals that provide
simlar services. However, it should be noted that there's a w de
vari ance in the Medicaid shares anong peer, orthopedic and surgi cal

hospitals. Heart hospitals tend to have high Medicare shares.
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Ot hopedi ¢ and surgical hospitals tend to have high shares of patients
with private insurance.

These findings are consistent with earlier work by the GAO
and consistent with what we found on site visits to communities with
physi ci an- owned hospitals.

Carol will now tal k about those site visits.

M5. CARTER As part of our study, we conducted site visits
to three markets with specialty hospitals to hear from stakehol ders
about the issues surrounding specialty hospitals and about the inpact
specialty hospitals have had on community hospitals. W visited
Austin, Wchita and Manhattan, Kansas, and Sioux Falls, South Dakot a.

We picked our sites to be geographically diverse, represent a
m x of types of specialty hospitals within a single site, and include
hospital s that had been around | ong enough to hear about the inpacts on
conmuni ty hospitals.

Each of our sites included a heart hospital because even
t hough they represent only one-quarter of specialty hospitals, they
treat two-thirds of the Medicare cases seen at specialty hospitals.

At each site we spoke with a m x of physicians, sone
practiced at both types of facilities, sonme only at community
hospitals. W talked wth hospital CEGCs, CFGCs, and in markets where

the specialty hospitals had enmergency roons, the city's director of
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ener gency nedi cal services.

The hospitals were generous with their tine in preparing
materials for us and in making people available to us during our
vVisits.

|'"d like to enphasize here that what we're reporting here is
what physicians and the hospital personnel told us, nmuch of which we
could not verify. There were |arge discrepancies in what we heard.
Sonme of the issues, such as case selection, will be exam ned in detai
|ater in other analysis and we'll present it later this fall.

The physicians we spoke with told us they set up specialty
hospitals for two reasons: governance and opportunities to increase
their incone. The nost frequently nmentioned reason was governance.
Physi ci ans wanted to control decisions made about the patient care
areas of the hospitals so they could inprove their productivity,

i nprove the quality of care provided and nmake the hospital nore
convenient to themand their patients.

At hospitals that had started at ASCs, the facilities worked
so well they wanted to expand their practices into patient care areas
that required overni ght stays.

We repeatedly heard about the frustrations physicians had
with community hospitals. Many physicians said they tried to work with

the community hospitals but that decision making took too Iong and did
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not support their practices. Some physicians acknow edged t hat
community hospitals had nmultiple priorities, which the appreciated but
did not want to conpete with

Many comrunity hospital adm nistrators acknow edged they had
been slow to react to the issues raised by their physicians. Less
frequently we heard about physicians wanting to generate nore revenue
to counter perceived declines in their incones.

Specialty hospitals created three kinds of opportunities for
physi cians. The first is increased throughput. They can treat nore
cases in a given anmount of time. For investors, nost older facilities
pay out annual dividends, frequently in excess of 20 percent. The
third is they can capture the facility portion of paynents.

There was considerable variation in how inportant governance
versus ownership was to physician involvenent. Several physician
investors we spoke with said that ownership had not been key to their
deci sion and they woul d have been content to have the conmunity
hospital s address their concerns.

The first order of business in developing a specialty
hospital is to secure a core set of admtters. Usually, at the
hospitals we visited, the key admtters were owners. Physicians
typically sought financing for 70 to 80 percent of the cost of the

hospitals. Banks often wanted to see evi dence of physician conmm tnent
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in the formof physician investnent before | oans were made. Rather
than find all of the equity thensel ves, physicians often turned to
outside investors. Particularly at the start of facilities, physicians
wanted to mnimze their risk and outside investors -- often non-
physi ci ans, sonetines a national chain and sonetines a | ocal hospital
were sought. More often the investors were |ocal business people.

In these cases, physicians made small investnents, typically
on the order of $25,000 to $50,000. When owners sell their shares, for
exanpl e when they retire frompractice, the shares are generally sold
to other physicians. A couple facilities noted they expected their
physi cian investors to bring at |east sone of their volunme to the
speci alty hospital

The specialty hospitals we visited usually required their
physicians to have privileges at a cormmunity hospital. As a result,
physi cians could admt certain types of cases to one hospital and other
cases to another. Physicians practicing at nost specialty hospitals
accept restrictions on the range of supplies, stents, inplant devices,
restrictions physicians told us they had resisted when they practiced
at the community hospital.

Many of the specialty hospitals we visited did not have
energency roons, which increases their control over adm ssions. But

even having an energency roomdidn't nean the hospital was ready to
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treat emergencies. At one hospital we visited, it had to turn on the
lights of its emergency roomto show us the space.

However, at two of the four heart hospitals we visited had
energency roons and were fully staffed day and night. They accepted
cardi ac and non-cardi ac cases. Another heart hospital we visited is
pl anni ng to open an energency room

Many physicians practicing at orthopedi c and surgical
specialty hospitals acknow edge that they selected patients who were
appropriate for their facility. Some couch selection in terns of
speci alization and service offerings. The specialty hospital didn't
have certain services so the physician couldn't responsibly admt
patients who m ght need them

Physi ci ans practicing at heart hospitals nore frequently
di sagreed about patient selection. Sone said they admtted nmedically
conpl ex cases to community hospitals. QOhers said they didn't
selectively admt cases to one type of hospital or another.

Data from one heart hospital chain indicated that fewer of
its patients were classified into the highest severity patient groups
conpared with conmunity hospitals.

There was a | ot of disagreenent about transfers. Conmunity
hospi tal s conpl ai ned about two types of transfers: cases that were

stabilized and then transferred to the specialty hospital where
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physi ci ans had an ownership share for the procedure or surgery. And
the second type were cases where the course of care didn't go well and
the case was transferred to a conmunity hospital. Data from one
comunity hospital showed that one-third of its transfers from
specialty hospitals died.

Specialty hospitals uniformy denied selecting cases based on
payer m x but the specialty hospitals we visited had nuch | ower
Medi cai d shares and provi ded | ess unconpensated care. One physician
told us the specialty hospital had used the |ack of uninsured patients
as a marketing pitch to him

Sonme selection may be a function of the referral base of the
physi ci ans. The specialty hospital may take all coners, but their
referring physicians don't.

Service m x may be anot her explanation. For exanple,
hospitals that don't have obstetric services or an ER wll have a
different mx of payers.

Turning to the inpact of specialty hospitals on conmunity
hospitals, many site visit conmmunity hospitals reported large initial
declines in volune associated with specific physicians who had noved
their practices to specialty hospitals but that overall volunme declined
only slightly and nostly had recovered.

Surgi cal and orthopedi c specialty hospitals had nmuch nore
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varyi ng inpacts, depending on the size of the community and the nunber
of other hospitals init. The replacenent volune was reported to be
| ess profitable. Mst of the hospitals renai ned profitable.

In rural markets, volune declines were nmuch nore difficult
for the conmunity hospitals to rebuild. It was harder for themto
recruit physicians and it was unclear if the community hospitals would
fully recovered.

But community hospitals told us that rebuilding their volune
was costly. The costs associated with physicians included signing
bonuses, income guarantees and on-call pay, particularly we heard about
for neurosurgeons and |less frequently orthopedi sts. The costs
associated with staff included retention bonuses for key staff nenbers
and offering raises to staff working the | ess desirable shifts.

Al'l hospitals we spoke with tal ked about the hiring away of
experienced staff, nost often nurses but al so pharmacists, radiation
t echnol ogi sts and nurse anesthetists who were attracted by the better
hours. Replacenent nurses at community hospitals were typically recent
graduates with nmuch | ess experience.

Some community hospitals al so added new operating roons or
new cath | abs as i nducenents for their physicians.

Some community hospital admnistrators told us that the

devel opment of a community hospital in their market was |i ke getting a
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wake-up call to make inprovenents. The community hospitals we visited
responded to the pressure of specialty hospitals by inproving their own
performance. W heard nunerous exanpl es that included extending
service hours of the operating room inproving the operating room
schedul i ng and turnaround tinmes, and upgradi ng their equipnent. But
community hospitals told us there were limts to the inprovenents they
could make in their efficiency given the wi der range and nore conpl ex
m x of patients that they treat.

Some conmmunity hospitals tal ked about the inpact of specialty
hospitals on the market's health care resources. For exanple, in
Wchita, specialty hospitals had added 13 operating roons and 130 beds.
In Austin specialty hospitals had added 13 operating roons and 89
i npatient beds. It was unclear if the added capacity is neeting unmnet
need or resulting in induced demand.

Some conmmunity hospital physicians raised concerns that
physi ci an i nvestors were nmaking nedical decisions based on economc
considerations, treating margi nal cases where indications were |ess
cl ear and perhaps perform ng surgery instead of pursuing a nedical
alternative.

Hospital relations with private payers varied w dely across
the markets we visited. Sonme specialty hospitals had been excl uded

fromsone private payer plans but this was unusual. Lower cost at sone
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specialty hospitals had resulted in | ower private plan paynent rates.
One payer noted that even though sone of its per-service paynents were
| ower, its total hospital spending could be increasing due to higher
utilization.

We did not hear consistent differences between the quality of
care provided at community and specialty hospitals. Some thought that
because the sane physicians practiced at both types of hospitals, often
using the sanme protocols, that the technical quality would be simlar.
Sonme physicians practicing at specialty hospital thought the quality
was hi gher at specialty hospitals where the nursing ratios were higher.
Lower conplication, infection and nortality rates at sone specialty
hospitals could reflect nmeasured and unneasured differences in the mx
of patients they treat.

Physi cians at community hospitals told us that the | ack of
diversity in a nmedical specialties practicing at specialty hospitals
woul d weaken their peer review.

We heard about three types of retaliatory activities
community hospitals had engaged in. One community hospital had adopted
econom c credentialing barring its physicians frominvesting in
specialty hospitals and others were considering it. One hospital had
i ncl uded non-conpete clauses in its contracts with its physician

enpl oyees. One comunity hospital had renoved all investor physicians
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fromits ER rotation for unassigned cases, thereby taking away vol une
fromthem

I n conclusion, though there were distinct differences across
specialty hospitals, there were conmmon thenmes. Specialty hospitals
appear to increase physician productivity and present revenue
opportunities for physicians. They represent an attractive alternative
for patients and their famlies. And they often stinulated community
hospitals to make changes that woul d nmake their operations nore
efficient.

But there were concerns raised. First, there was evidence of
patient selection, both in terms of the conplexity and the payer m x of
the patients treated at specialty hospitals. Sone of the transfers
rai sed concerns about the quality of care provided by sonme specialty
hospitals.

And finally, it was unclear if the expansion of capacity
woul d i ncrease service provision and, if it did, whether this would
represent neeting unnet need or inducing demand.

MR. HACKBARTH: Thank you. Very well done.

This is the first of a series of presentations that we wll
receive on this issue over the next couple of nonths. | thought it
woul d be hel pful for the Comm ssioners just for Mark to outline what's

to come so you understand where we're going from here.
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DR MLLER | nmay mss a couple, but we' ve been asked to
t hi nk about the paynent systemissues. And so we are doing work and
will be bringing work to you on trying to look at the profitability of
DRGs.

A way to think about this is many of the same issues that
were just inplicated in the site visit we're going to be trying to | ook
enpirically. So the profitability of DRGs, the selection issues
bet ween specialty hospitals and community hospitals, and whet her nore
| esser severe patients. Trying to quantify nore precisely the inpacts
on conmunity hospitals.

Al so, ideally we would | ook at differences in the quality of
care but I want to be very tentative on that because our ability to do
that with these small ends is going to be relatively limted.

Did | mss any of the big ones?

DR. STENSLAND: Cost differences.

DR MLLER R ght. | lunped that into the community
hospital inpacts and | ooking across the two different facilities,
rel ative cost, that type of thing.

DR. STENSLAND: And utilization

M5. DePARLE: Did you guys |ook at anything about readm ssion
fromspecialty hospitals to community hospitals? Are there inpacts

that you woul d expect to see there?
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M5. CARTER: W did not look at that but if it's an area, if
we were to do quality analysis, that would be one of the things we
woul d | ook at.

DR. NELSON: A question, | presune that they are all Joint
Conmi ssion accredited. Either that or else state certified, HCFA or
CVvs. That m ght be one area where sone quality data m ght be obtai ned,
fromthe Joint Comm ssion

| presune that you are, in terns of volunme and utilization,
are you |looking at the small area variations and correlating the
presence or absence of specialty hospitals with the volunme of services
within those areas?

DR. STENSLAND: We're planning to | ook at |arger areas
actually. One of the things we mght ook at is referral regions for
cardiac care and |l ook at utilization before the introduction of the
heart hospitals and then after the introduction of the heart hospitals,
to ook at that rate of change in utilization. And if that rate of
change differs fromother referral regions that didn't have the
i ntroduction of heart hospitals.

DR. WAKEFI ELD:  Your definition of rural hospitals, are you
usi ng MSA/ non- MSA? And | assune these are all PPS? Even though the
bed sizes are small, they're all PPS? W don't have any CAH hospitals

inthis mx, do we? They're all PPS hospital s?



10

11

12

13

14

15

16

17

18

19

20

21

22

186

M5. CARTER: That's right.

DR. WAKEFI ELD:  Your comment about rural community hospital
vol unes, the sense that they're nore difficult and having greater
difficulty than their urban counterparts to rebuild volune, just a
guestion thinking about a little bit of the threat potentially to the
financial bottomline of some of the small smaller rural community
hospital s and how that m ght over tine affect access to services.

| know we're tal king about a really small end when we're
| ooki ng at the subcategory rural specialty hospitals, but can you tel
me whether or not those rural specialty hospitals that you' re | ooking
at generally tend to have energency roonms or don't? Do you know? The
ones you | ooked at, the rural category?

M5. CARTER They tend not to, the specialty hospitals.

DR. WAKEFI ELD: Specialty hospitals in rural conmmunity tend
not to?

M5. CARTER Right.

DR. STENSLAND: In terms of ERs, alnost all the staff ERs
were at heart hospitals and | think there was only one in our sanple of
a non-heart hospital that had a fully staffed ER where they would
staff it wwth a physician 24 hours a day. And heart hospitals are
usually in bigger markets because that's specialized. | nean, you

can't have a heart hospital in a real small town.
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DR. CROSSON: As |'ve thought about this, it seens to ne that
we have at |east two conpelling issues to look at. One of themis the
i npact of specialty hospitals, whether they're physician-owned or not,
on the community hospitals. | think the issue there is that nore or
| ess conmunity hospitals are viewed as a public resource, at least in
some communities. And with respect to the needs of beneficiaries,
damagi ng those woul d create a probl em of access and potentially a
probl emof quality. | guess we're going to get into that issue |ater.

| think the second issue has to do with the potential for
conflict of interest for owning and referring physicians, so |I'd |ike
to spend a second on that. It struck me that in reading the materi al
that the advent of physician-owned specialty hospitals, particularly
ones that are good deal smaller than comunity hospitals, seens to
violate the idea of the whole hospital exception in the sense that --
you know, | wasn't there at the time. But nmy sense of that is that the
whol e hospital exception was placed there because it has sonething that
m ght be called a principal of dilution.

That is that because the whol e hospital takes care of |ots of
different kinds of patients and there's all different kinds of
physi cians admtting patients there that the |likelihood that any one
i ndi vi dual physician in a | arge general hospital is going to

significantly gain by referral patterns and the inpact of those on the
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profitability or lack thereof of the hospital is fairly small.

But that seens to have changed, at |east based on the
anal ysis that we had, where we have hospitals that have a census of 10,
20 or 30 patients and physicians who own up to 15 percent of the
hospital. It seens |ike a different set of questions.

So when you think it through and say well, what m ght be a
solution to this if that's the direction we're going in, one mght be
totry to return to some sort of balance that corresponds to the
t hi nki ng of the whol e hospital exception. At least as | think that
t hrough, it suggests sonething like Iimting degree of ownership or
potential profit that any individual physician could receive from
ownershi p of one of these hospitals.

| would be interested in, as we get into this further, is to
see if we could rough that out. And that would be what percentage of
ownership of the average physician specialty hospital, based on what we
know about the profitability of those hospitals, would have what inpact
on the annual income of the average physician? | realize that there's
a lot of nodifiers there.

And yet, this is not an unknown dilema in nmedicine, which is
how to bal ance the inpact of finances on the professional judgnent of
physi ci ans and other professionals. | think it's a human fact that

judgrment is nore likely to be influenced by the potential to gain $1
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is by the potential to gain $5,6000, at |east for

sonmeone who's al ready maki ng a substantial anmount of noney.

And | just would offer that we m ght take a | ook at that.

MR. HACKBARTH

of the issue. | think of

Let nme just pick up on your initial framng

189

it comng in three basic parts. One is their

ef fectiveness on professional judgnent of physicians.

A second, as you said,

and their ability to provide services to the public that may not be

conpl etely funded,

t han cross-subsi di es.

paynent .

adequat el y funded through ot her neans,

And then the third that | would include is the accuracy o

Is the way that we're paying for patients creating

opportunities for selection of certain types of patients and then

exceptionally large profits on those patients?

Those are the three big issue categories that | see here.

DR. M LSTEI N

think that our being able to make a strong

is the inmpact on community hospitals

means ot her

f

recommendation in this area is going to very nuch hinge on the quality

of the underlying analysis. And I'malso respectful of the fact th

we have limted tinme to conplete that analysis. So ny coments are

really directed at sonme of ny thoughts on what the anal ysis m ght,

mninmum want to include if we're going to have maxi mnum confi dence in

our

r econmmendat i on.

at

at

a
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| think of there being three major categories of potential
i mpact of this newlife form one being inpact on appropriateness. W
have bases in this country for judging appropriateness. It's not
particularly sensitive but the American Heart Association and American
Col | ege of Cardi ol ogy have given us a three-part classification system
| don't know how feasible it's going to be to see if we can pi ggyback
on research already underway or otherw se be able to get a sense of
what the distribution is in specialty hospitals serving heart patients
versus comrunity hospitals on the distribution of cases across the
t hree AHA ACC cat egori es.

The second area of potential performance inpact woul d be cost
efficiency. That is, assumng that the treatnent nmade sense to begin
with, are these specialty hospitals nore cost efficient, either using
charges per stay or charges per stay -- as Nancy was inferring -- to
some kind of downstream | ongitudi nal notion anal ogous to what Jack
Wennberg has shown |ight on.

To the degree possible, it would be great if our cost
efficiency analysis, irrespective of what longitudinal tine frame we
use to denomnate it, could do everything we can to ensure that it
includes a trued up analysis for cost of teaching, research --
obviously both efficiently provided as we previously discussed --

i ndi gent and underinsured care, truing up for that difference. And
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al so for what we believe to be the cost of the standby capacity
associated with having to accept transfers in when patients don't do
wel | and need to be handl ed by community hospitals.

And then last is this question of patient outconme. Are we
pur sui ng opportunities to partner with the Anerican Col |l ege of
Cardi ol ogy or the Society for Thoracic Surgeons, both of which maintain
the only really good quality risk adjusted outcones database, at | east
for heart care.

| know that at |east some of the specialty hospitals that
|"ve interacted with do participate in those prograns and they do the
best that science can now do for us in terns of a good risk adjusted
conpari son of outcones for two of the primary procedures being done at
| east in heart hospitals, being bypass graft and various PCl
procedur es.

So we have limted tine, |limted budget, but | think our
confidence we woul d have in our recomendation wll very nmuch hinge on
the quality of our analysis.

MR. MIULLER Let nme also comend the three of you and the
rest behind you who did all this work. | think it's very well done and
| ook forward to the work that Mark indicated is to cone.

Sonme of ny comments really have been anticipated by what Jay

and d enn and Arni e had said.
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But | think the thesis as to why is it in heart? Wy is it
ort hopedi cs needs to be tested a little bit nore. Wy don't we have a
ot of birthing hospitals? Wy don't we have neurosurgical hospital s?
One can surm se that perhaps in neurosurgical cases there just aren't
enough to create a hospital.

Wiy don't we have breast cancer or prostate cancer hospital s?
My sense is sonme of it has to do with volune and sone of it has to do
with the thesis of where the paynment system nmay be skewed and therefore
we shoul d | ook at that.

But if you |ook at societal need, if you did it on the basis
of need, one mght think that there are other kinds of specialty
hospitals that conme forth if we |look at societal need and they may be
nore |inked to paynent systemthan it is to need.

So I think we need to | ook at sone other specialty areas and
see whether there's sonething in the paynment system and so forth that
doesn't cause themto conme forth

|"mnot going to repeat the necessity of getting the outcone
and margin data, which I think is very inportant in this, so | |ook
forward to that comng forth.

| do think we have to, and we've discussed at other tines in
ot her settings how well the DRG recalibration goes on sone kind of

basis. But since at |east the nunber of these hospitals, nore from
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what your analysis indicates on the orthopedic side than on the heart
side, have a |l ot of private payers where the charge system -- which
we'll be tal king about later -- may have sonme effect on the margins.

My sense is that if the charges are higher in certain areas
within a year or two, the DRGs should be recalibrated to take that into
account. But there seens to be sonething going on that over the years
-- | nmean heart hospitals and heart services with general hospitals
have been nore profitable than other services for probably 10 years or
20 years, since 1983 and so forth

So there's sonmething going on here where recalibration
doesn't work quite as well. I1'mnot quite sure what it is and whet her,
A enn and Mark, you want to do that inside this study or el sewhere. |
think it's something we have to keep | ooking at because there does seem
to be consistency over a period of years in certain services being nore
profitable and other services being | ess so, even inside the Medicare
system |l et alone inside the private paynent system

So to sumit up, | think Jay's points about |ooking at the
effects on the community is sonething we should | ook at.

Certainly if there's any way of trying to capture those
standby costs that general hospitals or comunity hospitals have to
sustain that are not captured in hospitals that don't have ERs — |

mean, you don't want to judge off anecdotes but certainly if you have
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to turn the lights on in an ER, then the margi nal costs of running that
ER have to be pretty | ow.

Therefore, the staffing may not -- nmy guess is there weren't
staff standing there in the dark. So they probably didn't have a | ot
of staffing costs in that ER

So | think | ooking at those kind, whether there's sonme kind
of way of capturing what the general standby costs are of these
community hospitals vis-a-vis the specialty hospitals. The drive
toward specialization, not just in specialty hospitals but one can see
it inimging centers and | abs, et cetera, and so forth, is not going
away. And given that is by and | arge where our econony devel ops,
there's no reason to think that even if there's sone changes along the
lines that may or may not cone out of Jay's comments in terns of what
kind of limtations we put on these, the drive towards specialization
IS going to continue.

So thinking about what the advantages are of specialization
vis-a-vis the general role of community or facilities and what they can
do in general for the needs of the public that Medicare serves, | think
is an inportant thing for us to keep | ooking at because, in fact --
once you underm ne that general capacity it takes an awful long tinme to
bring it back.

So the whol e sense of what we get out of specialization
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versus the costs of it, whether this is the right time to take that on
But | think that's a thene we have to keep going on, not just in
specialty hospitals. Because at this nonment we don't have whol e

i mgi ng hospitals. They still tend to be imaging centers. But based
on the work we did a year two ago, we know that's one of the biggest
proliferating areas within Medicare. | think we had growth rates about
14 or 15 percent in imaging. So one could conceive that three or four
or five years down the road that we have whol e i magi ng hospitals.
There's reasons to think they're not 12 nonths away but one coul d see

t hi s happening, as well.

So again, |ooking at the community hospital costs, vis-a-vis
the specialty hospital costs, |ooking at the margi n outcone dat a,
| ooking at, | ooking at the DRG recalibration system!| think is very
inmportant to see why after 20 years we still have sone services
continuing to be making nore margin.

And then any thinking we have about why there's sone services
that are very nmuch needed by communities. Around the country right
now, due to mal practice crises and other issues, the availability of OB
services is being restricted. |If there's a community for OB services,
why don't we have birthing hospitals being created to neet that need?

MR SMTH. Mich of what | wanted to say has been said by

Ral ph and Arnie and Jay. So let ne just try to dig in on a couple of
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t hose points.

A enn, | thought your three-part distinction was right, the
prof essi onal judgnment/comunity inpact/paynent accuracy. | want to
pi ck up on something Jay said, sort of linking the question of how this
econoni ¢ arrangenent works out to the question of comrunity inpact.
It's inportant to understand that the inpact on conmunity hospitals is
going to be the sanme whether or not the conpeting |ocal heart hospital
is investor-owned or physician-owed or sone m x. And | suspect that
the normal financial transaction here is investor initiated and who
recruit physicians rather than, as was adjusted in the slides, the
ot her way around.

So as we ook at community inpacts, | want to nmake sure that
we | ook at the inpact of specialty hospitals, the kinds of broad
speci al i zation questions that Ral ph was raising, not sinply the inpact
on conmmunity hospitals, the ones where physicians are part of the
ownership mx. And concentrate on the physician side on the inpacts on
pr of essi onal judgnent.

The standby capacity. we should renmenber, there are two
pieces of this. In the report fromthe site visits, Carol told us both
that community hospitals had beconme nore efficient, had invested nore
and had inproved their general performance, and that they had al so shut

down some services. W need to think about how those things interact.
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And it's partly a function of just reduced i ncone because
paynent is flowing to new conpetitors. But it's also the question of
whet her or not you can then any |onger afford to maintain a services or
to keep it open. The comrunity inpact question is a conplicated one.

And lastly Jay, 1'd be a little concerned about thinking we
can capture how nmuch is corrupting and decide that the dividing line is
15 percent or 13 percent and that at 16 percent you' re hopel essly
underwater, for a couple of reasons. One, because | think it's very
hard to do that. But second, because these financial arrangenents are
very conpli cat ed.

| could have as big a financial stake in ny referral pattern
because | owned a real estate investnent trust that invested in a |ot
of hospital real estate w thout ever having an equity stake in the
actual operating hospital.

Sol think it's awfully hard to say this nuch, both as a
matter of sort of ethical analysis, but also the financial transactions
| think bedevil this in ways that we ought to be careful not to think
t hat we know nore than we do.

MR. DeBUSK: As you know, the hospitals right now are going
through a real increase in the nunber of uninsured patients that's
showi ng up at the doors. And going forward, | think if we can get at

some nore recent data about the uninsured, that would be very inportant
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to look at in this report.

MR BERTKO 1'd just liked to add a thought about one of
Arnie's comments. Sonetinmes getting to quality and outcones data can
be very difficult. 1'Il point to, I think, the transfer coment on
slide 30 to say nmaybe sone of your analysis on the costs m ght be
pati ent - based as opposed to adm ssion or episode based. If you could
link themtogether, that is if a patient starts in one facility and
transfers to another, what's the overall average cost in say sone of
the site visits? | would hope that that m ght be a nore practica
approach in sone cases.

M5. RAPHAEL: | was very interested in the concentration of
specialty hospitals in four states, | think it is. | was wondering if
we could |l earn nore about what's happening in the states?

For exanple, can you tell us what led to Florida prohibiting
specialty hospitals? And are there any studies that have been done at
the state |l evels that have kind of infornmed some of the decisions
whether to allow for licensing or to prohibit it?

M5. CARTER | would have to get back to you on those.
know t hat a nunber of hospital associations are conducting their own
studi es of specialty hospitals, so | can ook into that for you.

MR. DURENBERCER: First, I'd like to start, too, by

conplinmenting the staff and not just for the presentation that's in
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front of us now, but the work at the retreat where everything was a
little bit nore rel axed and getting your consultant in. That was
really, really helpful, Mark, in the way in which we were able to
prepare for the subject, for ne and I think for everybody el se, |aying
the groundwork for this was really great.

Secondly, | want to acknow edge that every once in a while
sonebody | eaves the policymaki ng arena who nakes a significant
contribution by doing sonmething with | ooks negative, and that's John
Breaux. | think about all the people that are going to be m ssed
around that place, as the nunber of good fol ks dwi ndles. John is
probably -- for those of us who had experience with him-- going to be
m ssed the nost.

He's the guy that contributed the noratorium which | don't
t hi nk he necessarily believes is the ultimate solution to the problem
But he made everybody stop in their tracks and say this is really an
i mportant issue.

And | want to endorse the comments of all of ny coll eagues
about not just looking at this as fulfilling a nmandate or sonethi ng
like that. But | think as you pointed out, M. Chairman, this covers a
| ot of the other work we're doing. And so | want to endorse your three
categories. | think that's the best way to say it.

In the issue of conflicts of interest and physician judgnent



10

11

12

13

14

15

16

17

18

19

20

21

22

200

one of the nost inportant judgnents -- that's why | like Arnie's
suggestion to work with ATS, working with AACS, those kinds of people -
- the connection between physician judgnment, ownership and productivity
is really very inportant. And how we define it, whether you define it
as a Permanente, you define it as a Mayo, a O evel and, whatever it is,
there's sonething very, very inportant to all of us in terns of
enhancing the quality of the work, the quality outcone, in having sone
kind of an interest, if you while, neasured financially, neasured

prof ession and so forth, in that outcone.

So however we | ook at this so-called -- conflict of interest
sounds |ike a negative connotation. It would be nice to flip it over
and say there's a positive side to this, as well. And then, as we deal

with the positive side of it, how do we guard agai nst conflict of
interest or sonething like that?

But there's a whole |lot of issues that ny col |l eagues have
commented on that belong in there. But the inportance of the
connecti on between ownership and productivity, | think, is really
critically inportant.

And then the other two that we've al ready comented on, that
| sinmply want to endorse because of their inportance, the whole issue
of the pricing distortions. W already know, fromour work, that we're

over payi ng hospital outpatient conpared with anbul atory surgery
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centers. W'd love to know why. A |lot of other people would |ove to
know why.

But we're already doing that kind of work. So it seens |ike
sonme of that work is incorporated in here. | haven't read Joe's book
yet, but I'm|looking forward to readi ng Joe Newhouse's book on this
whol e i ssue of price distortion because | think we're not going to
solve it in this study but | think it's really critically inportant to
| ook at that in the Iight of the other things we're doing. And that
i ncludes the efficiency analysis and stuff |ike that.

And the third one that's really hard to deal with but it
needs to be referred to is the issue of cross-subsidies because that's
the one that distinguishes one community fromthe other and it gets
really very difficult, froma public policy standpoint, to deal with
it.

And yet, if we're thinking about beneficiaries and we're
t hi nki ng about high-quality care and we're thinking about how to get
the best that medicine has to offer to everybody in every community, we
do need to deal with that issue of cross-subsidies, as you pointed out.
And in sone way at |east point policynakers to the failures in the
current systemthat deal nore appropriately with issues |ike
unconpensated care and Medi caid paynents and a variety of things |like

t hat .
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So | basically just want to endorse the comments of ny
col | eagues and the work of the staff so far.

MR. HACKBARTH. Just to pick up on your first point, it's
difficult not to feel anbival ent about sone of these issues. On the
one hand, people are understandably concerned about conprom sing
prof essi onal judgnent through inappropriate financial incentives. But
in many instances over the years, we' ve tal ked about the need or the
potential for aligning the incentives of physicians and hospitals to do
good things for patients and inprove the efficiency of the system

So there is little that's black or white. The trick here is
to find an appropriate blend and it's a very interesting problem as
well as a difficult one.

DR. WOLTER  Just an observation and pick up a little bit on
sonet hing that Jay said earlier. 1 think one of the things that is
happening is there is this blurring on between ASC, specialty hospital,
and whol e hospital. And as ASCs add overni ght capacity, as ancillaries
of one kind or another are added, specialty hospitals are of one size
or another. Sonme do several service lines. Some are primarily one
service line. And that really conplicates, | think, this issue.

VWhich is why | think the core issue around self-referral and
what Stark covers and what it doesn't cover really is one of the key

t hi ngs that we need to address.
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| like Dave's suggestion that naybe there's a way to flip
this and look at it positively. For exanple, in the Stark regul ations
there are the group practice exceptions where physician ownership is
certainly allowed of sone of these services but there are distinctions
about how salaries are created directly related to the referral to
certain service lines versus sort of how the organi zation as a whol e
per f ormns.

So | think there are sone distinctions that we nay be able to
get into that would help us as we nove forward.

DR. SCANLON: |'d just like to nake a short comment. | think
that the prior coments have really reveal ed sonme of the conplexity of
what we're dealing with here. And | think, given our tinme frame, the
ability to deal with many of themis going to be constrained.

Unfortunately, | want to add another issue to the table which
is that the idea that we are tal king about hospitals nmay be a m snoner
in ternms of how we characterize this issue because our hospital, in
sonme respects, is a building concept. It's what goes on in a
particular building. The entities that we're tal king about may be
sonething that's owned by a system owned by a chain. And | think that
totally changes the economcs that is underlying the issue here.

If a community hospital chooses to do its cardiac surgery in

anot her building that is independently certified, that's conpletely
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different than if an independent entity opens up and takes patients
fromthat conmmunity hospital

| f we think about we're going to change rules with respect to
referrals under Stark, how are we going to think about all of the
pernmutations that nmay exist in terms of the kinds of arrangenents that
m ght exist?

Jay's idea of a threshold in terns of ownership, that nay be
an interesting avenue to pursue. But then again, when we're talking
about a chain, how the threshold rules would be adapted to deal with
t hat issue.

Gven all of this, | think I conmeback, denn, to your
characterization and think that you really have hit on the three big
areas. And at a mnimum we maybe should be very intent in focusing on
t he question of the paynent system and what is the paynent system doi ng
here? 1Is it, as Ralph indicated, failing in terns of the recalibration
effort? And that we need to be worried about what the consequences of
that failure are in terns of creating incentives for the systemto
operate in one way or another.

| think that may be, at a first step, the nost inportant
pi ece of what we do.

MR SMTH denn, | was struck several tinmes during this

di scussion but particularly at Dave's |ast comment about how seaml essly
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we have made a transition froma conversation we've often had about

i mpact on Medicare beneficiaries to inmpact on the entire health care
systemat a conmunity level. W've asked ourselves, and we are
entering in this one in a significant way, to what extent should we
t hi nk about Medicare's role in the health care systemor sinply
Medicare's ability to provide high-quality services to its
beneficiaries?

We haven't in this discussion, not a single one of us has
confined ourselves to beneficiary or access issues. we've tal ked about
much broader inpacts. | think that's a step forward but it struck ne
as an inportant transition.

DR. CROSSON: Just a couple of last comments on the physician
incentive issue, and | do agree with Dave that probably characterizing
it as incentives or the appropriate balance of incentives is a better
way to put it. Because that's really what it's about. It's really
about trying to get incentives or trying to influence incentives in
such a way that they're bal anced, bal anced between quality,
prof essi onal judgnment and the finances, the conplex finances.

It is nmessy. There's no question about it. You' re m xing up
| aw, finance and human notivation. |If we can only get rid of that |ast
part it would be a | ot easier, because once you get that init is

messy.
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And | would say again that while that's true, yet other |aws
that we have heard sunmarized earlier have attenpted to do that. So
that as the Stark |laws were put into place, people tried to westle
with these issues and accepted sone things and all owed ot her things.
For exanple, the whol e hospital exception. | believe that was done
because fol ks | ooked at the likelihood of extraordinary incentives and
deci ded that they were not present and therefore that should be
al | owed.

So even though that is nessy | think neverthel ess, to be
responsi bl e, those kinds of judgnments need to be nade when they can and
when they're appropriate.

The | ast note is, having said all that, I think we did get a
case presented by the staff that there were other reasons why
physi ci ans involve thenselves in creating these hospitals, some of
whi ch were subsequently addressed by the community hospitals, others of
whi ch were not.

| would just say that while the incentive issue is a rea
one, there's a separate issue of physician governance. And as we work
our way through this I think we should, if we can, consider those
things differently because there may be a conpelling reason in these
hospitals to have physicians involved in governance in a major way.

And yet, there nmay be reasons to separate that fromownership, if
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that's possi bl e.

DR. REI SCHAUER: Just a footnote on that point, and that is
to go back to Ral ph's question which has why haven't these specialty
hospitals sprung up in other specialties? Because certainly it isn't
only the cardiologists that are upset with the nanagenent of the
community hospital. And so | think we get, as you said, right back to
the getting the paynents right issue first. And then see what the
ram fications of that are.

Just one coment on the community repercussions and how
conplex this is really going to be for us. Everybody is concerned that
proliferation of specialty hospitals could reduce the social benefits
that come fromhaving a community facility. But the question we et
into imediately is how much do you need of that?

We're often tal king about communities with three full-service
hospitals and the fact that one of themis having a huge probl em
because the heart and orthopedi c busi ness went sonewhere el se can be
true for that hospital, but in a sense may not be true for the
community as a whol e because we don't know what that threshold | evel is
of this social benefit that we want to preserve. And we want to
preserve it for the community but also for the Medicare beneficiaries
in everything else that they m ght do.

MR. HACKBARTH. | was struck al so, Dave, by that seanl ess
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transition. And | think a conplete analysis of this issue requires
careful consideration of the community inpact of this devel opnent.

On the other hand, there are huge issues in terns of how you
fi nance those desirable public goods. At one extreme you finance them
t hrough cross-subsidization. You basically protect from conpetition.
You all ow t he paynent systemto be inaccurate and people to reap | arge
profits here to cross-subsidize social goods there.

The other end of the continuumis that you pronote
conpetition, especially conpetition that is quality enhancing and
efficiency inproving and then say if we want those public goods we pay
for themdirectly.

| think one of the intriguing aspects of this issue is that
it forces that discussion out into the center stage.

DR. NELSON: | think we have to recognize al so, though, that
t he devel opnent of heart and orthopedi c surgical techniques has cone a
long way in the past 10 years. There are people wal king around with
their knees done that we woul dn't have thought of that 10 years ago.

By the sane token, the advancenent in cardiovascul ar surgery,
because of new technol ogy and transfer of that technol ogy, there is
obviously an increased need for facilities to handle that.

You can't say the sane thing about gastrectony because that's

gone the other way. And endoscopic surgery has changed the face of a
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| ot of abdom nal surgery.

So | have no doubt that paynent policy is a factor but it's
certainly not the only factor.

MR. HACKBARTH. Any other comments or questions?

kay, thank you very nmuch. Good piece of work.

Next is results of a study done of hospital charging
practices that may have sone rel evance for the specialty hospital
st udy.
* DR. WORZALA: &ood norning. |I'mhere to talk about a survey
that was recently conducted on hospitals' charge setting practices.

MR. HACKBARTH. Can | just interrupt for a second? For those
of you who are |leaving, could you please do so quietly so as not to
di srupt this presentation?

Thank you.

DR. WORZALA: W recently had a survey conpleted by the Lewi n
Group of hospitals about their practices in setting charges. Although
" mgiving the presentation, Jack is here with ne because he was al so
involved in the project.

The survey was notivated by a nunber things but primarily by
the center role that charges play in how CMS is setting paynent rates
for hospital services under Medicare and also the |ack of systematic

data and information on how hospitals set their charges.
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As denn just nmentioned, this study is relevant to our work
on specialty hospitals and it's also relevant to a nmandated study that
we have due next July on how we are paying for pharmacy services under
t he out patient PPS.

Under the inpatient acute-care PPS, the relative weight for
DRGs are based on average adjusted charges. On the outpatient side,
once CVB sets paynent rates it uses charges reduced to costs using
cost-to-charge ratios fromthe cost reports. So you can see that the
rel ati onship of charges to paynent rates is fairly direct.

On the inpatient side, if markups over costs vary across
services the relative weights could well be too high for some services
and too | ow for others.

More explicitly, where the markets are higher the relative
wei ghts woul d be higher relative to costs and vice versa.

On the outpatient side, the connectionis alittle bit |ess
straightforward. However, given the nethodol ogy used, differences in
mar kups across services can still affect the relative weights. |'m not
going to go into detail about now but |I'd be happy to talk about it
later if you're interested.

The survey consisted of 57 structured interviews and the
survey instrunment is in your packet if you want to refer to it. Sone

of the interviews covered a single hospital while others covered a
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system where charges were set centrally for a collection of hospitals.
In all, the interviews represent the charge setting practices of 251
hospi tal s.

The Lewin Goup interviewed charge master managers and/ or
their supervisors in the finance departnent. The sanple was non-
random al though the contractor did try to make it representative by
regi on, teaching status and ownership. Recruitnent was quite difficult
for this study despite repeated assurances of anonymty.

The sanpl e did have an equal representation by region, so
Nort heast, South, M dwest and West. But it includes a greater share of
teachi ng hospitals than the national average and a snaller share of
rural hospitals.

In addition, we found very few for-profit hospitals willing
to participate and this my be due to the proprietary nature of the
topic. W also ended up with few governnment-owned facilities.

We were | ooking at a nunber of areas in this survey and we
i ncl uded questions about the structure of the process hospitals follow
when they set their charges. W were |looking at the factors they
consider, the relationship between costs and charges, and the
information used to set charges, the extent of variations in markups
across services and exanpl es of where markups may vary.

We al so focused on two areas that have recei ved consi derabl e
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policy attention recently, one being cardiac services and the other
phar maceuti cal s.

The rest of the slides will present the major themes energing
fromthe survey. As a caveat, | want to note that this was a
gqualitative study and we're sharing general inpressions fromthe 57
structured interviews that were conduct ed.

Regardi ng the structure of the process, we found that
hospital s mai ntai ned a dat abase of services and itens that they supply
to patients and they attach charges to each item This is called the
charge naster.

Charge nmasters are large and conplicated and they enconpass
tens of thousands of itens. As |I'msure you know, the Medicare program
requires participating hospitals to nmaintain one set of charges that
apply to all payers. That's what's in the charge naster

Hospitals set their charges for individual services and
itens. This slide gives sone exanples, such as a daily room char ge,
charge for an x-ray, the charge for a block of m nutes of operating
roomtinme, the charge for an individual supply, be that bandages of
sonme sort or a cardiac inplant, and charges for a particular dose of a
dr ug.

Hospitals do not set their charges for the bundles of

services that Medicare pays for, that is the DRGs or the APCs, nor do
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they generally set themfor a different bundl e such as adm ssion or an
anbul atory surgery. Rather hospitals bill for an individual patient
the charges for each of the services or itens that they have offered
during the stay or the encounter. These bills are then |ater
classified into a DRG or an APC.

So the charges that we are using when we set paynent rates
for a DRG or an APC wi Il vary both by the patient and by the hospital.

The process of setting charges is generally overseen by the
fi nance departnment but involves nbost hospital departnents to sone
degree as charges are set for each departnment's services.

Hospital s generally change their charge master for one of
three reasons. First, there is often an annual update or increase in
charges which accounts for cost increases or to satisfy other financial
goals. These increases are not necessarily uniform across departnents.
Sonme departnments may see a higher across-the-board increase than
ot hers.

Second, on an ad hoc or periodic basis, hospitals will review
and revise sone of their existing charges. Sonetinmes they will | ook at
all the charges for a whol e departnent but nore often they nodify the
charge for a specific service or set of services that have been noted
to be problematic. An exhaustive review of all of the charges is very

rare due to the | arge nunber of charges in the charge naster
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Finally, hospitals do nodify their charge master to add new
servi ces.

A major thene arising fromthe interviews was that setting
charges is a core business function. As such hospitals are respondi ng
to many different pressures and bal anci ng many di fferent calls when
they set and nodify their charges. Some of those factors include
accounting for changes in cost, both overall and for an individual
service or item In addition, they think about the financial goals
that they have. They al so think about other m ssions which may, as
previ ously discussed, include the need to cross-subsidize sone services
wi th ot hers.

Hospital s al so face conpetitive pressures that they factor
into their charge setting, both fromother hospitals as well as from
anbul atory settings such as ASCs.

Hospital s al so have to consider their arrangenents with
payers, which range fromdi scounts off charges to per diens or fee
schedul es or capitation. And depending on the relationship with
payers, charges may be nore or less inportant to a hospital

Hospital s al so take community perceptions of the fairness of
their charges into account.

Anot her thene that energed fromthe interviews involved the

rel ati onshi p between costs and charges. Wen asked an open-ended
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guestion about the information they used to revise existing charges
only half of the hospitals nentioned costs. Hospitals indicated that
t hey use many ot her sources of information as well, including public
data, market information, advice fromconsultants as well as
information fromtheir payers which would include Medicare' s paynent
rates.

So you mght get a little circular issue of using Medicare to
set charges and charges to set paynent rates.

Hospitals reported that costs do play a greater role in
setting charges for supplies and pharmaceuticals as well as for new
services. And on supplies and pharmaceuticals we did find nost
hospitals reporting using a fornmula or a table where they devel oped
t heir charges based on the costs of the itens. These fornulas generally
contain cost categories wth the size of the markup over costs
depending on the cost of the item

The survey had a set of questions on variations in markups by
service and hospitals reported that markups can vary by service for a
nunber of reasons such as payer mx, utilization and market forces.

One of the nost cited exanples of variation would be that | ow cost
itenms have hi gher markups than high-cost itens. Sonme of that has to do
with the notion of sticker shock. |If sonmething is very expensive and

you mark it up a lot, it becones very, very expensive.



10

11

12

13

14

15

16

17

18

19

20

21

22

216

O her than that, responses concerni ng how markups vary were
not systematic across all the hospitals. But when asked to provide
exanpl es of services with | ow markups, sonme hospitals nentioned room
and board and other visible services. Exanples of services with high
mar kups i ncluded outpatient and di agnostic services.

Interestingly, sone hospitals reported that they no | onger
charge at all for very lowcost itenms such as aspirin.

The instrunent contained a set of questions about charges for
cardi ac services and we have heard anecdotal ly that these services are
nore profitable than others under Medicare, as we were just discussing
under the specialty hospital study. One way that could be possible is
if the services that make up the cardi ol ogy DRGs had systematically
hi gher charges than other services. |If that were true, then the
relative weights for cardiac DRGs under the inpatient PPS would be

hi gher in conparison to costs than the relative weights for other DRGs.

However, hospitals reported using the sane process for
sitting their cardiac charges as for other services. One exceptionis
that sonme hospitals with a catheterization | ab devel op charges for an
entire procedure rather than billing for mnutes of the operating tine
and other inputs as they generally do when sonething is done in the

operating room
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Al t hough hospitals report using the sane processes to set
charges for cardiac services, responses to other questions do suggest
that the services may receive closer attention. First, many cardi ac
services receive high dollar values which hospitals said they often
| ook at nore closely. |In addition, many of the cardiac procedures are
new.

The survey al so focused on charges for pharnaceuticals for a
coupl e of reasons. First, setting paynent rates for drugs has been
very problematic under the outpatient PPS. In addition, we have a
mandat ed study to consider whether or not there should be a paynent
adjustnment in the outpatient PPS to cover pharmacy services other than
the actual cost of the drug. That study is due in July 2005.

We found that hospitals reported charges for pharmaceuticals
as being handl ed separately and often with consi derabl e invol venent of
t he pharmacy director. Al nost unaninmously the hospitals reported that
t hey have one charge that covers the cost of acquiring, preparing and
storing each drug. They do not have separate charges for their
phar macy servi ces.

About three fourths of the hospitals reported using a fornul a
based on acquisition costs or average whol esal e prices where they
converted costs into charges. Sonme of the nore sophisticated fornul as

m ght al so vary the markup by the type of drug or the route of
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adm nistration, is it oral or is it IV, or the formof preparation, are
they starting with a pattern or a liquid? In nost of these fornul as
hospitals reported that | ower cost itens have hi gher markups than

hi gher cost drugs.

So |'ve presented you with a nunber of findings fromthe
survey and this slide sumarizes the major points. The charge naster
is large and conpl ex. Hospitals are wei ghing numerous factors when
they set their charges such as financial goals, other m ssions and
conpetitive pressures.

The survey results suggest that there is no systematic
rel ati onship between costs and charges but that is nore likely for
suppl i es, drugs and new services than for other existing services.

We al so found that markups can vary by service. The nost
common exanple was | owcost itens having a higher markup than high
cost, as |I've said. The other exanples were not systematic across
hospitals.

The findings of the survey are relevant to several of our
studies. You just heard about the anal yses bei ng undertaken for our
mandat ed study on specialty hospitals. Another analysis that will be
done will conpare the relative weights for DRGs that result from using
charges versus an approach of using charges reduced to costs.

In addition, questions on charges for the pharnmaceutical s
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will be appropriate for our nmandated study in that area.

And finally, we also have a project to nodel CVMS s approach
to setting paynment rates under the outpatient PPS and we will try to
| ook at alternative approaches for setting paynment rates that m ght,
for exanple, adjust in sonme way for this difference in markup between
hi gh and | ow cost itens.

"1l take your questions.

DR. CROSSON. Chantal, do you have any information on how
ot her countries such as Canada or the U K or Switzerland would handl e
paynents to hospitals in relation to their costs? How they cal cul ate
an appropriate paynent?

DR. WORZALA: It's going to depend on the country, and |I'm
going back to information | |earned many years ago, but in Canada a | ot
of it is | believe budgeting and negotiation. | actually amnot sure
about what happens in England now with the GP fund hol di ng, whether the
hospital s discharge. | honestly don't know.

DR. CROSSON: | wondered if they had anything anal ogous to a
cost report that forned the basis for beginning their negotiations and
whet her indeed they based it, for exanple, on acquisition costs plus a
percentage rather than just sort of taking a stab, |ike we appear to
be.

DR. WORZALA: | can look into that but | can't answer right
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at the nonent.

MR. DURENBERGER: A question or two on the charge side and
t hen one question on the cost side.

On your slide, PowerPoint nunber seven, the hospitals bal ance
many factors when setting charges. One of them was arrangenents with
payers. | wonder if you wouldn't just talk about that a little bit.

And t hen anot her question occurs to nme, and that is woul d not
Ri chard Scruggs have a |l ot of information that m ght be valuable to us,
if you follow ny question?

DR. WORZALA: On the arrangenments with payers, the inportance
of charges really depends on whether or not charges play into
rei mbursenent for the hospital. So if the hospital has a | ot of
contracts where it discounts off of charges, they'll spend a |ot nore
time thinking about their charges than if they have a | ot of capitated
arrangenents or where they are responding to a payer's fee schedul e or
a negotiated per diemrate.

MR. DURENBERGER: | know you're not an expert, nor aml, on
the | awsuit against nonprofit hospitals and so forth but is there not
sonmething to be explored there that would be informative? |[|'m]just
aski ng the question because | don't know the answer.

Qoviously, they are digging into sonme of this sanme kind of an

area, | would assune.
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DR. WORZALA: | think both have to do with how hospitals set
their charges but | think there's a pretty key distinction where what
we're really looking at it is pretty nuch rel ative markups across
services and how that plays into Medicare' s process of setting paynent
wei ghts. W don't care so nuch about the absolute |evel of the charge
because when Medicare is setting its paynent rates it all becones a set
of relatives.

Wher eas when you' re thinking about what the uninsured pay,
for exanple you really care about the absolute | evel of the charges
much nore than the relatives across services. So | think that would be
t he key distinction.

MR. DURENBERGER: My other question relates, and again
don't know the answer to it and | don't even know if it's relevant.
And that is the group purchasing organi zati ons. Again, | don't know
exactly how they operate except that there has been sone suggestions
over the last year or two that something is going on, and I don't know
what it is, between certain of the group purchasing organi zati ons and
their menbers. And it varies fromone to the other kind of a nenber.

s there anything in there that is of value to us in
determ ning what is actual cost to the hospital ?

DR. WORZALA: That's an interesting point. | can certainly

ook into it. I'mnot sure how hospitals would translate that into
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their charges but certainly it could help us understand hospital's
cost s.

MR. MIULLER: While the chapter and your presentation showed
that a | ot of these hospitals do in a very increnental way, we al so
have seen evidence in the |last few years, at least in the press, about
one chain at |least that seened to have doubled its charges routinely,
and so forth.

Remi nd ne again, what's the relative advantage or
di sadvant age of having charges of |ike 10 tinmes cost versus just a
little bit above cost? So if sonebody has charges that are |ike --
| et's say your cost-to-charge ratio is 10 percent versus 90 percent.
Are there any, off the top of your head, advantages of a place that has
charges that are 10 tines higher than costs?

| know there's that kind of short-term advantage for that
chain, in terns what are the systematic reasons one m ght want to have
charges being a big nmultiple of costs?

DR. WORZALA: Mpst of it pertains to non-Medicare.

MR. MULLER: | know about Medi care.

DR. WORZALA: W thin Medicare, the only way -- and Jack can
correct me if I"'mwong -- but I think the only way that that's going
to play into how nuch you're paid is in the pace with which you

i ncrease your costs and that will determ ne outlier paynents.
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So as we've discussed in the past, if you' re increasing your
charges nmuch faster than your costs and you have this tine lag in the
cost-to-charge ratio that CM5S is able to use to adjust your charges to
costs when cal culating outlier paynents, you will have an advant age
t here.

| guess the other thing that | would say is hospitals with
hi gher --

MR. MIULLER: Any sense of nagnitude of that? | understand
that have a one year |lag but how nuch is this worth to a hospital? And
if you double or triple your charges the day a new adm ni stration wal ks
in, is that worth 5 percent or 10 percent per year? Do you have any
sense of magnitude?

DR. WORZALA: I'Ill let Jack answer that.

MR. ASHBY: One thing | think that we have to nmake sure that
we understand is that outliers is really the only area where it nmakes
any difference. On all of the other allocations, the costs and the
charges are for the sanme period of tinme so it literally does not matter
how much the markup is because the cost-to-charge ratio adjusts for it
directly.

Wthin the outlier arena, |I think that we should add that CMS
has made sone substantial noves to reformthe systemso that they are

nore closely aligning the tinme period of the charges and the costs al so
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to get to the point where it will also nake very little, if any,
difference in the outliers that hospital gets.

So that's the goal, is to get to the point where they're
exactly the sane and it won't make any difference.

MR. MULLER: At |east that one chain seens to have had -- |I'm
sure there's other reasons as well -- a considerable collapse of its
financial fortunes with the changes in the outlier policy. So if
you're basically saying that we're pretty close to not being able to
gain the systemany nore, is that the inference | should take from
t hat ?

DR MLLER | don't think we're saying that. | guess what
woul d answer in this situation is they have clearly tracked on the
exanpl e where it was an advantage and that, given that the cost reports
| ag behind the charging practices, you could clearly gane on that
front.

As Jack said, CM5 has noved in to deal wth that. | think
what | would like to do with this question is | would |like to actually
think about it. It is correct that when you have the cost reports from
the sane tinme periods, in theory when you track through you should, in
fact, be relatively close. And then for Medicare purposes -- and this
goes to Chantal's point about there nay be other reasons to do that --

you should be relatively close.
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But | also think this goes to the question you were asking in
the | ast session, which has to do with the issues around recalibration
and do we truly understand why sonme DRGs remain profitable and others
don't, if that's in fact what our enpirical work turns out?

So I think there may be a couple of issues, even inside that
process, that we either need to think through to answer this question
or maybe we're not yet aware of in answering.

So | just don't want to end up with a flat statenment of we've
basically elimnated the gam ng possibility here.

DR. WORZALA: | wanted to get to that second part which is
just to say that hospitals with higher overall charges will have nore
weight in setting the relative weights because you're taking averages.
So the bigger nunbers have nore weight. So in that way the rel atives,
in their charges, will have sone influence on the relatives across the
system We need to think about and di agnose that but that would be the
| ogi c.

MR. HACKBARTH: It's different fromthe outlier situation.
The outlier situation, especially pre-reform you could i mredi ately
directly benefit yourself as opposed to what it's all blended into the
rel ati ve wei ght process the benefit to your institution is vastly
di | ut ed.

DR REI SCHAUER: Dave and Ral ph brought up the two of the



10

11

12

13

14

15

16

17

18

19

20

21

22

226

three topics | wanted to tal k about but you gave, Dave, a |l ess specific
answer than | had hoped for. What | sort of want to know is for an
aver age hospital how nmuch of the revenue is dependent on charges as
opposed to these other relationships? And | know it sort of varies

ar ound.

But the way you described it it's really a very mnor
fraction of the total. Because you have Mdicare, you have Medi caid,
you have many big insurers are paying on a capitated basis, on a DRG
basis, or adjust DRG basis, sonmething |like that. | don't know whet her
this is the tail on a very fat dog or it nakes a difference. Wy don't
we do issue one?

DR. WORZALA: | think that is going to vary a | ot by
hospitals. | think some of the hospitals that we spoke with did
indicate that charges are becoming less inportant to them But there
are still services and you may find that, for exanple, your services
weren't being paid discounted off charges or a specific set of
services. It's less likely to be the services the elderly provide, for
exanpl e, as the services that the uninsured and the people who are
insured by smaller insurance conpani es.

DR. REI SCHAUER: But the uninsured, 60 percent of themaren't
paying their bill anyway. So what does it do, determ ne your bad debt?

VWhat |'mwondering is is this 20 percent or 60 percent?
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MR. MIULLER. The APCs really haven't come to the private
outpatient side as fully yes. So for exanple, you're right, the
insurers by and | arge, after 20 years, have picked up the DRG system
for inpatient but they haven't really picked it up yet on the
out patient side, by and large. So charges still nmake a difference on
privately insured outpatient, by and large. That's still the big open
field for charges.

DR REI SCHAUER. The second thing was with respect to
outliers and you answered a |l ot of the questions | had. But that
rai sed sort of the question about the sanple that Lewin talked to. And
| wondered if anybody went through those hospitals and just checked --
if Lewin did because I know we aren't supposed to know who they are --
and checked where they were, in a sense, on their dependence on outlier
pati ents and whether you didn't get participation by that subgroup of
hospitals that, in fact, has shall we say ganmed the outlier system and
so we really have a biased sanple of the honest guys here.

The third issue was, if | read this right, this gets to
Mark's inquiry. A hospital spends a lot of tinme working out charges
for the little things that conme in because they're relatively easy and
for new procedures. And if the costs of new things follows the pattern
that you see in nost of the econony, they are relatively expensive when

you begin doing them Then you learn how to do them and you speciali ze
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and all of this, and the prices, the cost of it goes down.

And the hospital goes back and it reviews the things where
the costs are going up and there's sort of a problem But it would
never review the things that costs are going down on unless there's
sort of conpetitive pressure or sonething like that. And that's where
we get into things Iike the cardi ac area.

Is there any way we can | ook at two or three different areas
where there's been a | ot of technol ogi cal advance in the procedure that
we think will lead to | ower cost? Laparoscopic surgery kinds of things
and things |ike that where naybe this is where the nmargi ns exist that
can cross-subsidi ze the ot her things.

MR. HACKBARTH. WAs there anything in the survey results to
t he question of whether charges for sonme services actually do decline
due to growi ng scale, experience and the |like? Did anybody address
t hat ?

DR. WORZALA: W didn't address that specific question but we
asked them why, what do they pick to change? And that certainly never
came up as an exanpl e.

M5. DePARLE: | was going to make a different point sort of
related to what Bob was asking. | think there's sonething circular
here, a lot of circular things.

| don't think I fully understand the extent to which charges
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i nfluence the DRG process at bottom because | think they do. | think
it's probably going to turn out that it's always in the hospital's
interest to have hi gher charges, even though we're kind of focusing on
this cost-to-charge ratio issue as it relates to outlier paynents.

To the extent that other payers -- Bob, you were suggesting
t hat ot her payers have noved to these sane sorts of systenms. But many
of them are based on DRGs. So underlying all of this is sonme building
bl ock that may or nmay not be quite influenced by how high you set your
char ges.

DR. REISCHAUER | think, as Chantal said, it's just that in
the great schenme of things you have a slightly higher weight in
figuring out what the DRGs' weights are then you woul d ot herw se,
right?

DR. WORZALA: The logic of how the relative weights are set,
where you're taking the average adjusted mean charge so you' re taking
out the wage index, you' re taking out the teaching and the | ME which,
if those are things are done correctly you' re taking out those
influences in the charges. Wat you're really thinking about is the
rel ative between one DRG and anot her.

So what will really influence, if you want to think about the
profitability of one DRG versus another, is the relative markup over

costs of the services in one DRG versus the services in another.
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Nobody sets charges for a DRG so you can't tal k about the charge for
the DRG but you tal k about the bundle of services within that DRG And
that's the nost direct.

| think we do need to do sone nore thinking about the
i nfluence of higher charges and escal ati ng charges in that process.

M5. DePARLE: Maybe it goes so far back that it isn't
rel evant but weren't the original DRGs partly based on historical
char ges?

DR. WORZALA: M understanding is that when the weights were
set the first tinme it was charges reduced to costs. And then with the
first recalibration they went straight to a charge-based nethodol ogy.

DR MLLER At the tine they felt that the correlation
bet ween char ge- based wei ghts and cost-based wei ghts were the sane. One
of the issues that we're going to be taking apart when we think about
the profitability of DRGs is to begin to see if we can |look into that.

To my point earlier on this line of questions, and to the
point where if you engaged in charging practices can it have a big
i npact? Renmenber, all of this travels through a cost-to-charge ratio
whi ch are based on different revenues which, as Chantal said, are not
directly aligned with the DRG

So the inpacts of raising your charges for certain services

is probably hard to track through and probably very specific to a
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hospital. They may feel, and this survey says that hospitals are
engaged in a |lot of different behaviors. They nay feel that there's a
certain set of services that if they raise the charges on they'll see
the effects. And the effects could conme through in the Medicare
paynents but that's probably hard to see and judge and know i n advance,
al t hough you m ght establish it over time as a hospital.

Certainly the private site has been acknow edged by
everybody. W've acknow edged the outliers. Bad debt paynents m ght
be influenced by this.

You made a statement if there at the margins --

MS. DePARLE: So would there ever be an incentive to ever do
anyt hi ng ot her than have hi gher charges? And have you ever found an
exanpl e of charges that have been | owered? You asked the question of
over time if services diffuse or whatever.

| woul d suspect you're not going to find that.

" m probably making this too conplicated, but | just think
it's human behavior. This is all so conplicated, so why woul d any
hospital ever assune it was in their interest not to increase charges?

If they aren't doing it for any untoward reasons.

DR WORZALA: The conversations we've had | eave ne with the
i npression that a charge is set and then it stays unless there's a

problemand it sinply gets increased annually. | don't know of Ral ph
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or others have other..

DR WOLTER: On the question of do hospitals ever reduce
charges, yes, on rare occasions. But they are rare and it woul d have
to do with recognition that out-of-pocket expenses have gotten very,
very high for a given procedure. That m ght be an altruistic reason to
do it.

And there are sonme cases al so where ASCs or others cone into
a market and to be conpetitive in your outpatient departnent you really
do go and try to make sone adjustnments downward. But that is certainly
not comonly done.

| was just going to give an exanple from our place for
what ever that's worth. W, on the inpatient side, are just over 50
percent Medicare, 50 or 55 percent. W probably have 25 or 30 percent
of our inpatient business that's commercial. Sone of that's discounted
and sonme of it's discounted heavily. Some of it is actually based on
paynment mnethodol ogies that's not related to our charges.

This is ny observation of our finance departnment's behavi or
on charge setting. They are |ooking at that 25 or 30 percent of
busi ness nore than they' re | ooking at Medicare. Because when you raise
your charge, at least for the short run, your Medicare reinbursenent is
not affected and people are not thinking about three year or so cycle

of re-weighting of DRGs as nuch as they are about how to get out of the
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mar gi n problemthey're having in their given fiscal year.

So when those behaviors occur over 15 or 18 or 20 years,
whi ch t hey now have since DRGs were originally put in place, their
actual relationship between your costs and your charges really does
start to change consi derably.

And to the extent that the comercial payers pay you very
wel | in cardiol ogy, orthopedics, neurosurgery, et cetera, you reinforce
in the Medicare system through your behaviors of creating charges
aimed at the comercial market, weights that then drive paynent that
are also a bit better in the Medicare system

So ny question has been, as we do this study, will we find
that that, in fact, tends to be the fact as we get nore and nore
information? [It's sort of also ny thesis.

| think the issues that raises are when we | ook at individual
DRG profitability, which we did to sone degree in the transfer
conversation, we may not be | ooking at very good information on
i ndi vi dual mar gi ns anynore because those cost-to-charge ratios have
gotten so distorted over the years.

But nore inportantly, we just had a big conversation about
specialty hospitals and the focus on physician behavior. 1In the not-
for-profit world there are huge strategi c decisions and capital

al I ocati ons being nade around where the profitability is. And huge,
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huge deci sions about ortho and heart hospitals. And those behaviors
are very strong right now.

And yet, if you really want to | ook at how we m ght want to
apply resources into geriatrics or nental health or these non-surgical
areas, right now the paynent system | think, is driving us in a
direction that maybe doesn't bal ance how we m ght want those resources
to be allocated.

So this is very conplex and it's very hard to get this data
but the inportance, | think, is significant if we can get a sense of
how we m ght chart a new that direction.

MR. HACKBARTH. | think your observation, N ck, that this is
not just sort of a one-tine problembut actually it accunul ates
potentially the errors, the disconnect accunul ates over tine.

For exanple, one way it m ght would be a service that's
initially expensive when it's new. But as it expands in size and
experience the costs cone down but the charges always stay up. And you
do that over a 20- year period and you' re problemcould be getting
dramatically worse over tinme, as opposed to the disconnect being
relatively constant.

MR. MULLER Can | just nake a narrow point on that anong the
several very good points that Nick made. 1'd like to at |east follow

up on one in terns of what we can analyze, which is | agree with him
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that the behavior of not-for-profit hospitals is especially much nore
shaped by the opportunities on the private site than by Medicare
because of the administrative pricing in Medicare.

On the other hand, if you do have 20 years of higher charges
i n neurosurgery and orthopedi cs and heart care and so forth, 1'Il go
back to the question that Jack took a crack at earlier. Does that have
an effect on the DRG weighting in a cunulative way? And perhaps doi ng
sone arithnetic sinmulations of that m ght be worth it because it's not
hard to figure out that people with heart di sease and prostate cancer
tend to be better insured than wonen who are 17-years-old and deliver
babies. They're just better insured and you have hi gher charges and so
on. And so after 10 or 20 years there are higher charges in heart care
than there are in delivering of children

Does the cunul ative effective 10 or 20 years of that have an
effect on the DRGrating? | think that is worth | ooking at. And
whet her we want to do sone arithmetic sinmulation of that, it may be
worth doing to see -- | grant Jack's point that it has nore to do with
outlier policy but there may just be sone skewi ng that we should | ook
at .

DR MLSTEIN. M coments are sonewhat overl apped with
Ral ph's. Two comments.

Nunber one is, as Ral ph was suggesting, the answer to this
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guestion is nodelable. That is both for Medicare and for non-Medi care
we can establish a quantitative sensitivity of the inpact of a dollar

i ncrease in charges on how nuch Medicare in the next year pays you and
how much non- Medi care payers pay you in the subsequent year.

There's a relationship there that relates to Bob's question
that relates to the size of the tail and the size of the dog. W don't
know that but | believe it is nodel able.

Secondly, it would help nme to get clear on the scope of the
guestion we're asking. W could have a narrow scope question, which is
post these adjustnents that have just been nmade on gam ng outlier
policy, what is the remaining sensitivity of how nuch Medicare pays to
every dollar increase in charges? That's a narrow question.

The bigger question is what are the indirect effects on the
Medi care programinternmedi ate-termrelated to whatever sensitivity does
or does not exist with respect to charge increases that hospital s nmake

wi th respect to non-Medicare payers?

One coul d make the argunment, | think Ralph referred to for
exanpl e the anbul atory non- Medicare areas -- this is not your exact
words -- but the last sort of arena of unconstrained hospital charge

setting or price setting that has some significance for revenue.
What does that do for the Medicare programinternedi ate-term

to have -- I'Il call it froma purchaser perspective an unguarded
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frontier, as it were, in terns of where there's a |lot of remaining
price flexibility, a lot of paynent systens based on charges m nus X
percent ?

That does have inpacts internediate on Medi care because to
t he degree hospitals do not feel price constrained in any inportant
dimension in their revenue stream their incentive to seek the kind of
efficiency capture that the 1OMis tal king about is reduced. And that
then has inplications for the Medicare program

So it would help nme to understand whether or not we're trying
to, through our analytics and our nodeling, answer the narrow question
or the broader question that would include indirect feedback | oops on
the Medicare programfromless charge flexibility on the part of
hospitals with respect to non-Medicare payers.

MR. HACKBARTH. O hers can respond but ny feeling is that
we' ve been talking primarily about the former. W' re worried about the
direct inpacts on the Medicare programand its nechanisns for setting
prices and therefore differential profitability and the |ike, as
opposed to the broader second issue.

Thi s has been a hel pful conversation for ne. | think on the
one hand ny inpression is that the opportunities for individual
hospitals to ganme the charging systemare primarily in the area of the

outlier paynment and they have presumably been reduced, at | east
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somewhat, by the steps that CMS took.

On the other hand, | think it still nmay be true that Nick is
right that, although it's not conscious gamng activity, just nornmal
human behavi or nmeans that accunul ating errors over 20 years could nmean
that this inportant tool in the Medicare systemis getting nore and
nore out of whack.

| don't think those are nutually exclusive possibilities.

Any ot her questions or comments?

kay, thank you.

The | ast presentation is on state | essons in the drug card.

* DR. SOKOLOVSKY: As part of our continuing work of the

i npl enentation of the Medicare drug benefit, you m ght remenber | ast
spring we contracted with a team of researchers from Geor get own
University and NORC at the University of Chicago headed by Jack Hoadl ey
here from Georgetown, to |ook at what states were doing in terns of
enrol | ment and education, what their plans were for | owincone
beneficiaries and dual eligibles.

What Jack found and what the team found was that states were
much nore concerned with getting ready for the discount drug card. And
so we continued the project, |ooking at how the di scount drug card was
i npl enented and particularly what |essons could be drawn fromthat that

woul d be relevant to the Medicare drug benefit.
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Jack is going to present the results of that study.

MR. HACKBARTH. Wl cone Jack. Good to see you agai n.

DR. HOADLEY: Thank you. | appreciate the chance to be here
and tal k about this project.

Basically I want to go through several things, talk about
experiences that beneficiaries have had with the di scount card program
seen through the filter of counselors and others who hel p beneficiaries
work through enrolling in a card and working with the cards.

Also comment a little bit about how the cards work a little
bit differently in the states with pharmacy assi stance prograns, what
t he experience counselors are having with this process of doing this
counsel ing process, and then al so we asked the sane counselors a little
bit about what they were expecting | ooking forward to Medicare Part D.

This slide just basically runs through a few of the basics.
To refresh your nmenory, we haven't been in this discount card process
for very long. The card sponsors were selected back in March. Cards
first becane effective in June. So we really, at nost, have about
t hree nonths of experience with the cards actually being in place and
so | think that's an inportant caveat in thinking about what this
experience has been.

| also nmention here the different aspects, enrollees sel ect

one card with an enrollnment fee of no nmore than $30 and they have the
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possibility of another card in the second year. Also the possibility
of signing up for transitional assistance of $600, and we gave a | ot of
attention to that particul ar aspect of the programfor those | owincone
beneficiaries eligible for transitional assistance.

Enrol Il ment, the nost recent nunmbers suggest that about 4
mllion beneficiaries have signed up for the cards, which is a bit
bel ow what expectations were. Not clear whether these nunbers will
continue to grow over the rest of the year and into next year or
whet her we've sort of hit the plateau on this. There's no way to know
that. About 1 mllion beneficiaries have signed up for the
transitional assistance and there were actually expectations that as
many as 7 mllion beneficiaries could be eligible for transitional
assistance. So again this nunber is well bel ow expectations.

It's also inportant to note that many of the people who did
enroll for these cards were auto-enrolled through one of tw ways,

t hrough their Medi care Advantage plans, those who are already in

Medi care Advantage plans could be auto-enrolled directly into a card.
And those that were already enrolled in state pharnmacy assi stance
programs in certain states, those states auto-enrolled people into the
cards. That actually accounts for a fair proportion, portion, probably
nore than half of those that are enrolled in transitional assistance,

and perhaps quite a bit nore than half although there are no hard
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first of Septenber. W talked to state health i nsurance assistance
prograns, either state coordinators or sonme of the |ocal or county
program fol ks for the different state SHI P prograns. W talked to a
few pharnmaci sts about their experience in counseling beneficiaries and
a few other sorts of beneficiary counselors who weren't directly
affiliated wwth the SH P prograns.

We had a general protocol that we followed and | should
enphasi ze this is obviously a qualitative study based on a relatively
smal | nunber of interviews but what is striking is that the
conversations we had across the different states were really quite
consistent. So that the things I'll talk about really were repeated
from across nost of the interviews we had.

As the counselors report their enroll nment experience, and |
wi Il reenphasize that it is the reports of counselors that we're
dealing with, we didn't talk directly to beneficiaries for this study,
what is it that has worked about the discount card progran?

One thing is that the counselors do report that real savings
seemto be available for at |east some beneficiaries, especially those

eligible for transitional assistance and those with no other coverage.
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When they sit down with the beneficiary and | ook at what their drugs
are and what their situation is, they often can find real savings for
t hese fol ks.

They al so report that although the web site can be confusing,
especially for beneficiaries, it has inproved. And fromthe
perspective of the counselors, the web site and the web tool has been a
very val uabl e resource to themin working with the beneficiaries.

Al so, despite sonme of the specul ation before the program
started, there has not been a lot of fluctuation in drug prices, at
| east what the counselors have seen and this seens consistent with
ot her studies of this, that prices, after at |east the first few weeks
that the discount cards were up, pretty much have stabilized. So
peopl e are seeing the discounts that they' re expecting when they
enrol .

The other thing, | think, that has worked is that counseling
has been available to folks. The SH Ps and others have really made it
possi bl e for beneficiaries to get help in enrollment and working with
t he cards.

So what do they report has not worked as well? One of the
consi stent things we heard about was consi derabl e confusi on anong the
beneficiaries. Beneficiaries are confused by the |arge nunber of

choices that they're facing, the fact that there may be sonething |ike
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30 to 40 different cards to look at is really quite overwhelnmng to a
| ot of the beneficiaries according to the counselors that we tal ked to.
In fact even, in sone cases, overwhelm ng to the counsel ors.

That selecting a card is quite difficult for a beneficiary
wi t hout the help of a counselor wal king through this process.

There is even confusion about trying to understand what the
di scount card is versus what's in Medicare Part D. They're hearing a
| ot of the publicity about Medicare Part D and sone of them are having
trouble sorting out with the discount card does versus what Part D
does.

We al so heard that beneficiaries didn't trust the program
were just suspicious about this, what this was going to be. They were
concerned about the fact that prices would change and woul dn't be what
t hey were advertised even know, as | said before, that has tended not
to be the case at least so far in the program

Part of what hasn't worked is that a | ot of beneficiaries

have just decided not to choose a card. In being overwhel ned, their
response is to just say | can't deal with it, I'mnot going to pick
one. And they can't seemto -- the counselors even have trouble

convincing themthat this investnent up front may actually pay off.
Some of them | ook at the up front enrollnment fee and say well, |I'm not

going to put down $20 or $30 for something that | don't even know
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really has value to ne, again having trouble getting past that notion
that there's this up front cost, even though there may be savi ngs once
they really get enrolled and start to see things.

They just see it as a big hassle and especially because it's
a short-termprogram They say this is going to cone and go in 18
months. |'mjust not going to bother. CGCbviously, this isn't everybody
but this is a surprising nunber of people, and again we heard this
repeatedly fromthe counsel ors we tal ked to.

Sonme others talk would tal k about the fact that they already
have easier access to other discounts. Sone talked about the cheaper
prices they get from Canada when we tal ked to states that are up al ong
the northern border. Ohers would talk about getting better discounts
fromplaces |ike Costco or Target or wherever they tended to go.
Enpirically, this my not prove to be true. They may actually be able
to get better discounts fromthe discount cards, but they're happy with
di scounts they're getting and don't seemto want to | ook for others.

O course, in sone cases people have other coverage and
that's another factor. |In those cases, the card isn't so relevant to
t hem

The specific case of the states with pharnmacy assi stance
programs is a little bit different. Here we've got a situation where

the state can save noney if the transitional assistance eligible
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beneficiaries do enroll in the cards and do enroll for transitional

assi stance. So what has happened is in all of the larger states with
the | arger pharmacy assistance prograns and sonme of the smaller ones as
well, were able working with CM5 to set up auto-enroll nment procedures
whi ch have proved to be quite effective.

In those cases, they pretty nuch got everybody who was
eligible for transitional assistance enrolled in a discount card. In a
nunber of the cases the states share the savings with the beneficiaries
by reduci ng the copays that they otherwi se would have had in the state
programin order to provide sonme incentive for the beneficiary to see
the value on this. In a few other state they just said well, it's
saving the state noney and that will benefit you in the long run even
if it doesn't benefit you in the short run.

It's also true, however, that in nost of these states people
enrolled in pharmacy assi stance prograns who are not transitional
assistance eligible are generally better off not getting a discount
card. Their state programis providing thema better deal than they
woul d get through the card. And so nost of those did not enroll

We did hear, though, that the Medicare discount card
publicity generated sone new enrollnment in the state prograns, which is
a good thing. And also, in sone cases, people would conme in these

states and fol ks who had m ssed the threshold for enrollnment in the
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program peopl e, the counselors could nowtell these folks you can

enroll in this discount card and while it's not as good as the state
programat least it's something. |In some cases, that was an effective
t hi ng.

So what did counselors tell us that seniors did on their own
in the process of trying to confront this programand | earn about it?
A very few nunber had tried the web site on their own, tried to work
through the tool that's there on the web site. W heard that nost
seniors either don't know the Internet, don't have good connecti ons,
and in particular don't have hi gh-speed connections. And without a
hi gh- speed connection, working with the web site tool is really pretty
difficult.

| do have to put the caveat that we're talking to counselors
who are seeing people who ended up talking to them not to the people
who could do it on their own and never even tal ked to the counsel ors.
So it's hard to nake a judgnent of how many ot her seniors were
successful with the web site or the 800-nunber and never nmade it to the
counsel ors, although the nunber of people enrolled suggest that those
can't be too enornmous in nunbers.

More peopl e had at | east contacted 1-800-Medicare for
information but often found it was too conplicated to work through

their situation, again with this bias that we're hearing the people who
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made it through to the counselors and didn't stop after talking to 1-
800- Medi car e.

Al nost all of the seniors reported getting mailings fromthe
card sponsors. Many had talked to friends, famly, pharnacists,
physi ci ans and ended up getting referred to the state SH Ps for help
t hrough nmany of these other sources.

So what is it that the SHI Ps are really doing? They're
starting by doing substantial outreach efforts and | think | tal ked
about this a little bit in the spring when | spoke to you about our
previ ous project, that states were planning these kinds of outreach
efforts.

Sone states did really quite massive outreach programs. W
tal ked to one county |evel counselor in one state and she personally
had been out, | think, and done 18 different prograns all over about a
si x week period, going around the county and talking to different
groups of seniors. So there were a |lot of those. And everybody we
talked to tal ked about a systematic attenpt to get out there and talk
to seniors in different kinds of venues.

We did hear, however, that the turnout for these often was
pretty substantial but wasn't always. In one case we were told about a
programthat was scheduled at a retirement community where they were

accustonmed to doing progranms and getting quite high turnout, and ended
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up canceling the session because the turnout was so mniml. People

al ready seened to be convinced that this card wasn't something they
were interested in knowi ng nore about, was the inpression that they had
as to why that happened. Sone states did fliers and letters and ot her
kinds of things. But nostly it was through these outreach
present ati ons.

The other piece of it is the one-on-one counseling, that's
really the bread and butter of the SH P prograns.

States definitely told us that their workload, their turnout
for one-on-one counseling had risen but that the nunbers weren't
overwhel m ng. They had sonme concerns going into this that they m ght
just really be overwhel med by this process and that wasn't the case.
Peopl e did seek one-on-one counseling in response to outreach or other
publicity, and so they did get a fair amount of this.

What's a typical counseling session like? Wat they try to
get people to do is bring with thema list of their drugs and their
income information, the same kind of thing that they're told if they're
calling 1-800-Medicare or going onto the web site that they need to do.
And then the counselor sits down in a session that can often take as
much as an hour and really works through, enters the drugs, puts in
their information, puts in their location and tries to narrow down the

choices. Many of the counselors, what they would try to do is identify
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three or four prograns that | ook |ike the best deals for the
beneficiaries invol ved.

Typically, they did not recomend a single programto the
beneficiaries. They asked the beneficiary to nake the choice. They
offered, in sone cases, to fill out forms. |In other cases they would
send hone the materials and the application form

And then, in sone cases a follow up session was required. In
fact, one counselor said they often ended up neeting the people three
different tinmes. The first time they would conme in and tal k and
di scover they didn't really have with them conplete information on the
drugs that they were taking so they'd come back a second tinme, nmaybe
with a bag of pill bottles so they could go through and be very
preci se. And then sonetines conme back a third tine after they'd nade a
decision for help filling out the application.

So this tended to be a pretty intensive process. One
counsel or even said that she tended to call up the pharmacy where they
got their prescriptions done to try to find out exactly what they were
payi ng today for their drugs, so they could really get a fix on whether
t here was a savi ngs.

So sone of these counselors went through a very el aborate
process to try to hel p people.

VWhat do the counselors tell us that beneficiaries decide?
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They said there were a fair nunber of people who ended up deciding, for
the reasons | suggested earlier, just sinply not to enroll. In sone
cases, a very logical decision that the cards weren't a better dea
than what they were getting today. 1In other cases, perhaps they stil
has this feeling of being overwhelned and just | don't want to deal
with that. | don't want to pay the up front fee. |I'mnot sure I'm
really going to get anything when it comes out.

But many did enroll. And those that do tended to pick one of
three strategies. They either |ooked for the best savings across al
the cards, even if it nmeant going to a new pharmacy to get a better
deal. This was especially easy when the counsel ors narrowed the nunber
of choices to sort of the best three or four cards.

O hers tended to say | want to go to the pharmacy |'m
accustonmed to going to, so they'd | ook for the best card that had that
particul ar pharmacy in the network.

O hers seened to really be bothered by the enroll nent fee and
so | ooked to those cards with no enroll nment fees and woul d pick one of
those, even if it was possibly not as good a deal overall but just
didn't like the idea of paying that up front fee.

So what did the counselors say in their reviews of this whole
process? They said overall these counseling sessions went snoothly.

They were good sessions. They felt really good working with the
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beneficiaries. They were | engthy sessions, as |'ve said before.

They al so were pretty consistent in saying that the web-based
decision tool for the counselors worked quite well. In fact, one
called it a godsend, that this really nade it possible to work through
this process with the beneficiaries.

Most of them as | said before, don't reconmend a specific
choice for the beneficiaries. And as they reviewed the card program
itself, their reviews were nore m xed. Sone of thempointed to a | ot
of flaws in the program and I'Il cone back to that in a mnute.

They al so, though, told us some very positive spillover
effects. The fact that the publicity over this program got people to
cone in and talk to them gave themthe opportunity to discuss other
prograns they mght be eligible for and it generated new enrollnment in
the state pharmacy assi stance prograns. It generated new enrol Il nent in
Medi care Savings for people who were dually eligible for Medicaid.

It al so gave them a chance to talk to them about other ways
to get help in buying their drugs, sone of the drug manufacturer
assi stance prograns and the other things and ot her special prograns
that m ght be eligible for their unique circunstances. And so, the
fact that they got in and talked to people really had a ot of positive
spi |l |l over effects.

We al so noted, through the interviews, that there was a | ot
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of variation in the SHIPs. In sonme cases, their resources vary quite a
bit, the resources for outreach and counseling. You have to renenber
that these SHI Ps, while they have a few permanent staff, the bul k of
the work that is done is by volunteers. One-on-one counseling, in nmany
cases, is done by volunteers. So they're spending a lot of tine

trai ning volunteers and depending on the availability of volunteers to
do t hese things.

Sonme of the prograns are quite well prepared and quite well
funded. They're building froma good base. They've had a | ot of
success in past years. They integrate this new programwth their
ot her counseling. They try to make it just seanl ess as part of their
normal operations. As sone of themsaid, we just built this in to one
nore thing we talk to seniors about.

It was also, as | said before, a chance to educate clients
about ot her resources avail abl e.

In other states, the prograns would really struggle with sone
of the basics. They had an absence of outreach sites or vol unteers.
And they had problens with conputers. |In one state they tal ked about
trying to set up prograns around sone of the really renpote rural areas
of that particular state and they'd get out to the state and di scover
there was no conputer available to use. O if they had one there was

no I nternet connection available with the conputer. O if it had an
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Internet collection it was a dial-up. And trying to do this, again,
over a dial-up just was not very effective, especially trying to get
t hrough these things quickly.

| think the progranms vary based on just the resources they
have, the state funding as well as the federal funding that they have.
But it's also a |lot about the history and the partnerships they
devel op. Sone of the best prograns have really extensive histories and
partnerships and go at it with a ot of enthusiasm

W also, as | said, talked to a few pharmaci sts. Pharnmaci sts
generally reported a lot less activity on the counseling side. They
did get a spike of inquiries when the programwas new and all the
publicity was initially out initially out but that quickly tapered off,
we were told.

Sonme of them put signs in their windows and did other things
to solicit inquiries. Some pharnmacists really seened to take a
personal interest in trying to talk to some of their longtime clients
who maybe had trouble paying for their drugs to try to get them
invol ved in these cards.

There were ot her pharnacists, it seens, not ones we talked to
directly but ones we were told about, that seenmed unwilling to take the
time to help. They were busy with their business and didn't really

want to take the tinme to talk to custoners in what they knew would be a
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| onger process.

There were al so sonme concerns fromthe counselors we tal ked
to that pharmaci sts had a tendency to recommend only the cards that
their drugstores were cosponsors of or their chain or whatever was a
cosponsor of and that was somewhat of a concern that we heard about as
wel | .

What about the experience actually using the cards for those
that signed up? The counselors did report -- first of all, we've only
had this going on for a couple of nonths and a | ot of the enroll nent
didn't even happen as early as the first of June. But they have not
heard nmuch about problens. They say our fol ks, when they tal ked us for
this kind of counseling, if they have problens they're going to call us
up again and they're not. W're not hearing back that oh, we went to
the drug store and the card wasn't being accepted. Cards to seemto be
accepted. The discounts people expected seemto be getting there. O
at least there is no evidence to the contrary, based on conpl aints back
to the counsel ors.

We al so heard nore consistently or |east fromnore different
peopl e that where the states had the pharmacy assi stance prograns and
they were try to interact between their card for the PACE or the EPIC
program and the new di scount card that that interface had worked quite

well, and there were really very few problens with that.



10

11

12

13

14

15

16

17

18

19

20

21

22

255

So to wap up, what were the sort of assessnents and
recommendati ons that counselors told us about the discount card? They
consistently told us they would prefer to see fewer choices. This idea
of having as many as 40 choices was just too nuch.

They also felt that there were a nunber of people not being
reached. And they have a real frustration and concern that they do not
know how to get at sonme of these hard to reach popul ati ons.

One explicit coment we heard a couple of times was the need
to make materials available in nore | anguages, that while there are
nore than just English available, that there's a | ot of |anguages in
t hese communities where there aren't materials avail abl e.

But they are equally frustrated how to reach sonme of the
si cker popul ations, the poorer popul ations, the ones who don't tend to
conme in, who don't know that these SHI Ps exi st.

They al so said we needed nore tinme at the beginning. They
understood that was a programthat was rolling out quickly. But they
needed nore tine to | earn about the programto be able to be good
counselors. And that's sonething that they felt was a concern.

They also did say that the discount cards were a hard sell to
the beneficiaries they talked to for the various reasons that we've
t al ked about.

Wen we asked them about Medicare Part D nostly they told as
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well, it's still far away. We're not sure what that's going to | ook
like. But some of the concerns they did raise was that they were
concerned that the program would be nore conplex and that that would
make the counseling process pretty conplicated.

They were al so concern that the consequences of m stakes are
greater, particularly because of the late enrollnment penalty, which is
sonething that they' re very aware of.

From their perspective, they're concerned that nore people
will be affected. Nowthis isn't saying that that's a bad thing about
the program that it's sinply sonething that they're going to have to
deal with as counselors, not only the relatively few people for whom
the di scount card was a potential good deal but Medicaid beneficiaries,
state programenrollees that could nostly not pay attention to the
di scount card will have to pay attention to Part D. So they know this
is just a bigger process. They also knowthat it's a nore conpl ex
program There are a |l ot of conplexities of benefit design,
formul aries, interactions with existing coverage and they know they' ve
got a lot of work ahead of them

Finally, one of their recomendati ons about Medicare Part D,
they think it's really very inportant that nessages about the program
be clear and sinple. | nentioned before the confusion about the

di scount card versus Part D. They felt that sone that was because a
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ot of the early publicity said here's this discount card rolling out
and then there's going to be Part D comng after that.

They said what woul d be much better is tal k about the thing
that's there now Don't also tal k about imunizations, physicals and
ot her kinds of things. Talk about the thing that they need to know
t oday.

They al so said that nore choices is sonething that's going to
conplicate the education process. And if there are a |ot of choices
that that is a concern to these counsel ors.

They al so say you need to allow plenty of lead tinme to
prepare the counselors. They need to know about what's available in
their comunity enough in advance to get on top of it before the
onsl aught of open season occurs.

They also would like to see nore focus on educating
pharmaci sts. They think they are an inportant part of the contact that
peopl e have and that they need to understand the prograns.

They al so point out consistently that seniors are not
I nternet savvy and that prograns need to be wary of overenphasis of web
use, even though web use can be very inportant to them as counsel ors.

And finally, they point to the need for nore and better ideas
for finding, educating and enrolling the hard-to-reach beneficiaries.

Thank you.
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MR. HACKBARTH. Thank you, Jack.

DR. MLSTEIN. A few questions.

First, have any of these prograns attenpted to cal cul ate what
their costs are in getting sonebody onto the progran? And what
rel ati onshi ps those costs bear to the likely incremental savings
resulting fromthe card?

DR. HOADLEY: | don't think we ever asked a question that
specific. W did talk to them sonme about the resources involved but
not hi ng that was that focused, so | can't answer that.

DR. MLSTEIN: Another question is are any of these prograns
attenpting to either expand the benefit of the counseling by noving
into scope questions |ike obvious things |ike opportunities for generic
substitution that a senior may not have appreci ated? And/or already
maki ng efforts to inprove the quality of the counseling, such as sone
Medi cai d agenci es who now have these handheld sort of Hertz check-in
type things to help the Medicaid enroll nent process go faster and be
nore accurate? | can imgine sonething simlar for these prograns so
that your quality control on the counseling process goes up and the
efficiency of the process goes up. Many prograns nmaki ng headway in
"1l call it the performance of their services?

DR. HOADLEY: On the first question, | think there were very

few states that do try to get their counseling very broad, so that they
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m ght sonetinmes tal k about generics just like they would tal k about
wel |, you have this Pfizer drug and Pfizer has this special program O
we're | ooking at your drugs and there are sone generic alternatives.
Sonme of themdo, | think, take an active role in trying to do that.

To the second question, | certainly didn't hear anything
about that. And | think what we woul d probably hear, just to
speculate, is the resources to do it in the front end. They are
wor ki ng on real shoestring budgets, in nbst cases, and | think they're
struggling just to do what they're doing and woul d need up front
investnents, | think, to nove in those new directions.

MR. HACKBARTH. Jack, could you just say a little bit nore
about the funding of the SH Ps, how nuch, sources.

DR. HOADLEY: | don't have nunbers, at |east not in my head.
The sources, sone of the noney is federal and there were sone
additional grants available to the SH Ps through the MVMA to help. And
states certainly recognize that, the program fol ks recogni ze that.

Al t hough one conplaint | did hear was that why do all of these new
streans of funding always have to be a grant that we have to sit down
and fill out a proposal for? And so they waste tine, they feel, in
having to go through an application process to get new fundi ng instead
of just getting the funding.

They get state funding in, | think, nost cases. They're
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general ly based at area agencies on aging or other places within the
state governnent, departnents of aging. And so certainly sone of their
funding cones fromthe state. And then they have partnerships with
private organi zations. So sone of themvery actively work with

whet her it be AARP chapters or other |ocal senior organizations, to try

to build partnerships. And then they use volunteers, as | said before.

But | think the bulk of their funding is a mx of state and

federal, but the nunbers | don't have with ne.

M5. DePARLE: W also gave them-- | think at the time of the
BBA they were nostly state funding and we gave them-- | nean, it's
still pennies, but a substantial increase as part of the BBA because we

were trying to build up their capacity.

But as you say, Jack, they're still trenmendously under-
resourced and that could be certainly one way to use sone of the
addi tional funds that Congress gave CMS to inplenent this benefit, even
t hough they are di sappearing funds, in a sense. But one would hope
that Congress will recognize the need for this.

DR WOLTER This remnded ne a little bit of the
conversation yesterday on benefit design and copays and caps and the
whol e tensi on between innovation and flexibility and choi ce and options

versus the conplexity of the choi ce making.
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| do think, as we have a chance to address those issues, how
you woul d cast the balance of that I'"'mnot certain. But | do think
it's an issue. And right nowit does seemlike we're nmuch nore on the
side of conplexity than we are on clarity. And we nmay want to try to
guide things in that direction.

MR. HACKBARTH. And by coincidence, there was a piece in the
Post this norning, a colum on the business page, about research on
choi ce and how peopl e process choi ces and whether they do well with
open choi ce versus these types of constrained choi ce.

| don't know how nuch research exists on that question and
what its utility mght be, but it is a very interesting, and | think
increasingly inportant, question for the Medicare program

MR. MULLER: There's a lot of research at NORC on that.

MR. HACKBARTH:  Anyt hing el se?

Thank you, Jack. Well done

We'll now have a brief public comment peri od.
* MR. FENIGER  You always preface it with brief, after |engthy
and interesting discussions.

MR. HACKBARTH. And when you get up | say really brief.

MR. FENI GER. Because you' ve heard this before.

Randy Feniger with the American Surgical Hospital Association

and, of course, | would like to coment on the begi nning discussion of
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the work so far on the MVA assi gnnent.

Congratul ations to the staff for what | thought was a very
wel | done presentation about a very conplex issue. And | was al so very
i npressed by the depth of the discussion of the nmenbers of the
Comm ssion. You obviously have given a |ot of thought to this and
recogni ze that this is not a slamdunk one way or the other. There are
many conplex issues. And | think certainly as an industry we
appreci ate that.

We had very positive feedback from our own nmenbers who were
visited in the site visits, in ternms of their interaction with the
staff. So | think that sinply reflects upon the quality of your staff,
the way they handl ed thenselves out in their site visits. And they
woul d be wel cone back, which is not always what we say about gover nnment
of ficials.

Sonme points | would Iike to have you keep in mnd as you go
forward in your consideration. A good bit of discussion about self-
referral and the potential for conflict. | would only say what about
the conflicts created when a hospital enployees physicians or owns
medi cal practices? There are silly pressures there to nake referrals,
to make judgnents. | think we have to be extrenmely careful inif we're
going to |l ook at one, we |ook at all of themto try to sort that out.

The issue that was raised in a nunber of comments, trying to
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analyze in a community the inpact of a hospital, especially the
hospi tal opening, and change in procedure |evel or capacity. What
benchmark do you use to evaluate that change as either positive or
negati ve?

| think that's going to be very, very inportant because an
i ndi vi dual community may not be providing adequate anmounts of heart
care or orthopedic care. The specialty hospital adds to that. |'m not

saying that's true in every case. But | think that the benchmark you

use for the basis of your judgnent will be inportant.
Most of this focused on investors. | would encourage you and
encourage the staff to take a | ook at those physicians -- and perhaps

they have and it was just not discussed as nuch. There are on average
three tinmes as many physicians with attending privileges at these
hospitals as there are investors.

So obviously, there's sonething attractive about this nodel
for other physicians who haven't put a nickel into the system | think
it's inmportant that you understand that as a Comm ssion, that the staff
develop that to the extent that they are able to, because | think it
goes right to the heart of whether this is driven sinply by a financial
issue or it's driven by other nore conplex issues related to physician
efficiency, patient quality, et cetera, et cetera.

The point was nmade that heart hospitals are the dom nant
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Medi care provider in terns of a nunber of patients but they are not the
dom nant nodel in the industry. W have 71 nmenber hospitals. Only
five are cardiovascul ar hospitals. Al of the others are m xed
surgical hospitals. They provide, on average, six surgical specialties
in their service mx

So | would be concerned, and hope you woul d be cauti ous,
about maki ng deci sions that affect everybody based on the heart nodel
alone. It is a different kind of hospital and I don't mean this in any
way critically. It is sinply not the style of hospital that we see
across the country that nost physicians are involved in.

Al so, the stories behind these, the point was nade -- |I'm
not sure which comm ssioner nmade it -- that these conpanies cone and
hunt for investors in sort of build it and they will conme theory. Mbst
of these hospitals arise out of conflict between nedical staff and
hospitals. And then physicians, because they can't resolve it, rightly
or wongly, then may turn to an investment group or corporation to
devel op an alternative sol ution.

| think those stories may be inportant, perhaps a good | esson
for hospital managenent graduate prograns.

Fi nanci al inpacts on community hospitals, as was discussed,
are nultifaceted. Isolating the specialty hospital is the cause of

financial change in an individual institution or group of institutions,
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| think is going to be very, very tricky. | think it's very easy, if
your noney isn't doing quite what you want it to as a hospital, to say
well, it's that specialty hospital across town. | was fine until then.
But we heard that about for-profit hospitals 20 years ago. W heard

t hat about ASCs 20 years ago. W still have hospitals in business. So
|'d be a little careful on that.

The rural issue is an inportant one. There are not a |ot of
hospitals. | have been told, and this is anecdotal, by people in rural
communities, the presence of the specialty hospital is often a tool to
recruit additional specialists who would not otherwise be willing to
come to that comunity. And that nay be sonething that, to the extent
the staff is able to look at the rural issues at all, they m ght want
to get behind that and see has it actually inproved the quality of
care.

And finally, | think you really hit on the debate towards the
end and then the second discussion after that really got into it. This
is an issue about the correctness or the accuracy of the paynent
system Hospitals use subsidies to pay for things.

To the extent that we, as a society, agree conmunity
hospital s provi de social goods that we want, we should be prepared to
pay for them |If we are not paying for themaccurately, | would think

t hat should be the focus of the ultimate analysis. | realize you have
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to make a report on specialty hospitals.

But | think the issues as you got into themin both your
di scussi ons are nmuch broader and | think we would very nmuch wel cone a
debate over the quality and accuracy of the rei nbursenent system as
opposed to whet her conpetition should be allowed to develop in any
gi ven community under state or federal |aw

Thank you.

MR. HACKBARTH. Ckay.

Thank you, very much

W' re adj our ned.

[ Wher eupon, at 11:49 a.m, the neeting was adjourned.]



