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the total number of highly com-
pensated employees of the employer. 

Section 401(k) plan. Section 401(k) plan 
means a plan consisting of elective 
contributions described in § 1.40(k)– 
1(g)(3) under a qualified cash or de-
ferred arrangement described in 
§ 1.401(k)–1(a)(4)(i). Thus, a section 
401(k) plan does not include a plan (or 
portion of a plan) that consists of con-
tributions under a nonqualified cash or 
deferred arrangement, or qualified non-
elective or qualified matching con-
tributions treated as elective contribu-
tions under § 1.401(k)–1(b)(5). 

Section 401( l) plan. Section 401( l) plan 
means a plan that— 

(1) Provides for a disparity in em-
ployer-provided benefits or contribu-
tions that satisfies section 401(l) in 
form, and 

(2) Relies on one of the safe harbors 
of § 1.401(a)(4)–2(b)(2), 1.401(a)(4)–3(b), 
1.401(a)(4)–8(b)(3), or 1.401(a)(4)– 
8(c)(3)(iii)(B) to satisfy section 
401(a)(4). 

Section 401(m) plan. Section 401(m) plan 
means a plan consisting of employee 
contributions described in § 1.401(m)– 
1(f)(6) or matching contributions de-
scribed in § 1.40(m)–1(f)(12), or both. 
Thus, a section 401(m) plan does not in-
clude a plan (or portion of a plan) that 
consists of elective contributions or 
qualified nonelective contributions 
treated as matching contributions 
under § 1.401(m)–1(b)(5). 

[T.D. 8363, 56 FR 47657, Sept. 19, 1991; 57 FR 
10817, 10954, Mar. 31, 1992, as amended by T.D. 
8487, 58 FR 46843, Sept. 3, 1993] 

§ 1.410(b)–10 Effective dates and tran-
sition rules. 

(a) Statutory effective dates—(1) In gen-
eral. Except as set forth in paragraph 
(a)(2) of this section, the minimum cov-
erage rules of section 410(b) as amended 
by section 1112 of the Tax Reform Act 
of 1986 apply to plan years beginning on 
or after January 1, 1989. 

(2) Special statutory effective date for 
collective bargaining agreements—(i) In 
general. As provided for by section 
1112(e)(2) of the Tax Reform Act of 1986, 
in the case of a plan maintained pursu-
ant to one or more collective bar-
gaining agreements between employee 
representatives and one or more em-
ployers ratified before March 1, 1986, 

the minimum coverage rules of section 
410(b) as amended by section 1112 of the 
Tax Reform Act of 1986 do not apply to 
employees covered by any such agree-
ment in plan years beginning before 
the earlier of— 

(A) January 1, 1991; or 
(B) The later of January 1, 1989, or 

the date on which the last of such col-
lective bargaining agreements termi-
nates (determined without regard to 
any extension thereof after February 
28, 1986). For purposes of this paragraph 
(a)(2), any extension or renegotiation 
of a collective bargaining agreement, 
which extension or renegotiation is 
ratified after February 28, 1986, is to be 
disregarded in determining the date on 
which the agreement terminates. 

(ii) Example. The following example 
illustrates this paragraph (a)(2). 

Example. Employer A maintains Plan 1 pur-
suant to a collective bargaining agreement. 
Plan 1 covers 100 of Employer A’s noncollec-
tively bargained employees and 900 of Em-
ployer A’s collectively bargained employees. 
Employer A also maintains Plan 2, which 
covers Employer A’s other 400 noncollec-
tively bargained employees. The collective 
bargaining agreement under which Plan 1 is 
maintained was entered into on January 1, 
1986, and expires December 31, 1992. Because 
Plan 1 is a plan maintained pursuant to a 
collective bargaining agreement, section 
410(b) applies to the first plan year beginning 
on or after January 1, 1991. In applying sec-
tion 410(b) to Plan 2, the 100 noncollectively 
bargained employees in Plan 1 must be taken 
into account. The deferred effective date for 
plans maintained pursuant to a collective 
bargaining agreement is not applicable in de-
termining how section 410(b) is applied to a 
plan that is not maintained pursuant to a 
collective bargaining agreement. 

(iii) Plan maintained pursuant to a col-
lective bargaining agreement. For pur-
poses of this paragraph (a)(2), a plan is 
maintained pursuant to one or more 
collective bargaining agreements be-
tween employee representatives and 
one or more employers, if one or more 
of the agreements were ratified before 
March 1, 1986. Only plans maintained 
pursuant to agreements that the Sec-
retary of Labor finds to be collective 
bargaining agreements and that satisfy 
section 7701(a)(46) are eligible for the 
deferred effective date under this para-
graph (a)(2). A plan will not be treated 
as a plan maintained pursuant to one 
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or more collective bargaining agree-
ments eligible for the deferred effective 
date under this paragraph (a)(2) unless 
the plan would be a plan maintained 
pursuant to one or more collective bar-
gaining agreements under the prin-
ciples applied under section 1017(c) of 
the Employee Retirement Income Se-
curity Act of 1974. See H.R. Rep. No. 
1280, 93rd Cong. 2d Sess. 266 (1974). 

(b) Regulatory effective dates—(1) In 
general. Except as otherwise provided 
in this section, §§ 1.410(b)–2 through 
1.410(b)–9 apply to plan years beginning 
on or after January 1, 1994. 

(2) Plans of tax-exempt organizations. 
In the case of plans maintained by or-
ganizations exempt from income tax-
ation under section 501(a), including 
plans subject to section 403(b)(12)(A)(i) 
(nonelective plans), §§ 1.410(b)–2 
through 1.410(b)–9 apply to plan years 
beginning on or after January 1, 1996, 
to the extent such plans are subject to 
section 410(b). 

(c) Compliance during transition period. 
For plan years beginning before the ef-
fective date of these regulations, as set 
forth in paragraph (b) of this section, 
and on or after the statutory effective 
date as set forth in paragraph (a) of 
this section, a plan must be operated in 
accordance with a reasonable, good 
faith interpretation of section 410(b). 
Whether a plan is operated in accord-
ance with a reasonable, good faith in-
terpretation of section 410(b) will gen-
erally be determined based on all of the 
relevant facts and circumstances, in-
cluding the extent to which an em-
ployer has resolved unclear issues in 
its favor. If a plan’s classification has 
been determined by the Commissioner 
to be nondiscriminatory and there have 
been no significant changes in or omis-
sions of a material fact, the classifica-
tion will be treated as nondiscrim-
inatory for the relevant plan year. A 
plan will be deemed to be operated in 
accordance with a reasonable, good 
faith interpretation of section 410(b) if 
it is operated in accordance with the 
terms of §§ 1.410(b)–2 through 1.410(b)–9. 

(d) Effective date for governmental 
plans. In the case of governmental 
plans described in section 414(d), in-
cluding plans subject to section 
403(b)(12)(A)(i) (nonelective plans) 
§ 1.410(b)–2 through § 1.410(b)–10 apply to 

plan years beginning on or after Janu-
ary 1, 1996, or 90 days after the opening 
of the first legislative session begin-
ning on or after January 1, 1996, of the 
governing body with authority to 
amend the plan, if that body does not 
meet continuously. Such plans are 
deemed to satisfy section 410(b) (and in 
the case of such plans that are not sub-
ject to section 403(b)(12)(A)(i), section 
401(a)(3) as in effect on September 1, 
1974) for plan years before that effec-
tive date. For purposes of this section, 
the governing body with authority to 
amend the plan is the legislature, 
board, commission, council, or other 
governing body with authority to 
amend the plan. See § 1.410(b)–2(d) and 
(e). 

[T.D. 8487, 58 FR 46844, Sept. 3, 1993] 

§ 1.410(d)–1 Election by church to have 
participation, vesting, funding, etc. 
provisions apply. 

(a) In general. If a church or conven-
tion or association of churches which 
maintains any church plan, as defined 
in section 414(e), makes an election 
under this section, certain provisions 
of the Code and Title I of the Employee 
Retirement Income Security Act of 
1974 (the ‘‘Act’’) shall apply to such 
church plan as if such plan were not a 
church plan. The provisions of the Code 
referred to are section 410 (relating to 
minimum participation standards), 
section 411 (relating to minimum vest-
ing standards), section 412 (relating to 
minimum funding standards), section 
4975 (relating to prohibited trans-
actions), and paragraphs (11), (12), (13), 
(14), (15), and (19) of section 401(a) (re-
lating to joint and survivor annuities, 
mergers and consolidations, assign-
ment or alienation of benefits, time of 
benefit commencement, certain social 
security increases, and withdrawals of 
employee contributions, respectively). 

(b) Election is irrevocable. An election 
under this section with respect to any 
church plan shall be binding with re-
spect to such plan and, once made, 
shall be irrevocable. 

(c) Procedure for making election—(1) 
Time of election. An election under this 
section may be made for plan years for 
which the provisions of section 410(d) of 
the Code apply to the church plan. By 
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