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(2) Commonality requirement. The
group of employees used to identify a
component plan must share some com-
mon attribute or attributes, other than
similar actual contribution ratios. Per-
missible common attributes include,
for example, employment at the same
work site, in the same job category, for
the same division or subsidiary, or for
a unit acquired in a specific merger or
acquisition, employment for the same
number of years, compensation under
the same method (e.g., salaried or
hourly), coverage under the same con-
tribution formula, and attributes that
could be used as the basis of a classi-
fication that would be treated as rea-
sonable under §1.410(b)-4(b). Employees
whose only common attribute is the
same or similar actual contribution ra-
tios, or another attribute having sub-
stantially the same effect as the same
or similar actual contribution ratios,
are not considered as sharing a com-
mon attribute for this purpose. This
rule applies regardless of whether the
component plan or the plan of which it
is a part satisfies the ratio or percent-
age test of section 410(b).

[T.D. 8357, 56 FR 40534, Aug. 15, 1991, as
amended by T.D. 8376, 56 FR 63432, Dec. 4,
1991; T.D. 8357, 57 FR 10290, Mar. 25, 1992; T.D.
8581, 59 FR 66175, Dec. 23, 1994; TD 8581, 60 FR
12416, Mar. 7, 1995]

§1.401(m)-2 Multiple use of alternative
limitation.

(a) In general. The rules in this sec-
tion prevent the multiple use of the al-
ternative methods of compliance with
sections 401 (k) and (m) contained in
section 401(k)B)(A) (D)D) and
401(m)(2)(A)(ii) respectively. Paragraph
(b) of this section discusses the scope of
this section and contains the general
rule for determination of a multiple
use of the alternative limitation. Para-
graph (c) of this section contains rules
for the correction of multiple use. The
consequences of multiple use of the al-
ternative methods of compliance are
described in §1.401(m)-1(a)(1).

(b) General rule for determination of
multiple use—(1) In general. (i) Multiple
use of the alternative limitation occurs
if all of the conditions of this para-
graph (b)(1) are satisfied:

(A) One or more highly compensated
employees of the employer are eligible
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employees in both a cash or deferred
arrangement subject to section 401(k)
and a plan maintained by the employer
subject to section 401(m).

(B) The sum of the actual deferral
percentage of the entire group of eligi-
ble highly compensated employees
under the arrangement subject to sec-
tion 401(k) and the actual contribution
percentage of the entire group of eligi-
ble highly compensated employees
under the plan subject to section
401(m) exceeds the aggregate limit of
paragraph (b)(3) of this section.

(C) The actual deferral percentage of
the entire group of eligible highly com-
pensated employees under the arrange-
ment subject to section 401(k) exceeds
the amount described in section
401(K) @) (A (i) (D).

(D) The actual contribution percent-
age of the entire group of eligible high-
ly compensated employees under the
arrangement subject to section 401(m)
exceeds the amount described in sec-
tion 401(m)(2)(A)(i).

(i) The actual deferral percentage
and actual contribution percentage of
the group of eligible highly com-
pensated employees are determined
after use of qualified nonelective con-
tributions and qualified matching con-
tributions to meet the requirements of
section 401(k)(3)(A)(ii) and after use of
qualified nonelective contributions and
elective contributions to meet the re-
quirements of section 401(m)(2)(A). The
actual deferral percentage and actual
contribution percentage of the group of
eligible highly compensated employees
are determined after any corrective
distribution or forfeiture of excess de-
ferrals, excess contributions, or excess
aggregate contributions and after any
recharacterization of excess contribu-
tions required without regard to this
section. Only plans and arrangements
maintained by the same employer are
taken into account under this para-
graph (b)(1). If the employer maintains
two or more plans after application of
the rules under §1.401(k)- 1(g)(11), mul-
tiple use is tested separately with re-
spect to each plan. Thus, for example,
if an employer maintains a cash or de-
ferred arrangement with matching con-
tributions, under which elective con-
tributions may be made under either
an ESOP or a non-ESOP, multiple use
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is tested separately with respect to
elective contributions and matching
contributions under the ESOP, and
with respect to elective contributions
and matching contributions under the
non-ESOP.

(2) Alternative limitation. For purposes
of this section, the term “alternative
limitation” means the 200 percent or 2
percentage point limits in sections
401(Kk)(3)(A)(iT)(ii) and 401(mM)(2)(A)(ii).

(3) Aggregate limit—(i) In general. For
purposes of this section, the aggregate
limit is the greater of:

(A) The sum of—

(1) 1.25 times the greater of the rel-
evant actual deferral percentage or the
relevant actual contribution percent-
age, and

(2) Two percentage points plus the
lesser of the relevant actual deferral
percentage or the relevant actual con-
tribution percentage. In no event, how-
ever, may this amount exceed twice
the lesser of the relevant actual defer-
ral percentage or the relevant actual
contribution percentage; or

(B) The sum of—

(1) 1.25 times the lesser of the rel-
evant actual deferral percentage or the
relevant actual contribution percent-
age, and

(2) Two percentage points plus the
greater of the relevant actual deferral
percentage or the relevant actual con-
tribution percentage. In no event, how-
ever, may this amount exceed twice
the greater of the relevant actual de-
ferral percentage or the relevant actual
contribution percentage.

(i) Relevant actual deferral percentage
and relevant actual contribution percent-
age defined. For purposes of paragraph
(b)(3)(i) of this section, the term “rel-
evant actual deferral percentage”
means the actual deferral percentage
of the group of nonhighly compensated
employees eligible under the arrange-
ment subject to section 401(k) for the
plan year, and the term “relevant ac-
tual contribution percentage” means
the actual contribution percentage of
the group of nonhighly compensated
employees eligible under the plan sub-
ject to section 401(m) for the plan year
beginning with or within the plan year
of the arrangement subject to section
401(k).
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(iii) Examples. The provisions of this
paragraph (b) are illustrated by the fol-
lowing examples:

Example 1. (i) Assume that Employer G
maintains a plan that contains a cash or de-
ferred arrangement under which the actual
deferral percentages of highly compensated
and nonhighly compensated employees are
5.5 and four percent respectively. The plan
also permits employee contributions, and the
actual contribution percentages for the two
groups are 4.2 and three percent respectively.
The multiple use of the alternative limita-
tion is tested as follows:

(1) Greater of the relevant actual de-
ferral percentage or the relevant ac-

tual contribution percentage ........... 4.00
(2) 1.25tIMeS (1) cevvvneiiiieeiiieieeeieeeees 5.00
(3) Lesser of the relevant actual defer-

ral percentage or the relevant ac-

tual contribution percentage ........... 3.00
(4) (3) plus two percentage points . 5.00
(B) (DH(4) i 10.00
(6) 1.25 times (3) 3.75
(7) (1) plus two percentage points . . 6.00
(8) (B)F(7) wenreveniiiiiii i 9.75
(9) Aggregate limit greater of (5) or (8) 10.00

(ii) In this case, the sum of the actual de-
ferral percentage and the actual contribu-
tion percentage of highly compensated em-
ployees is 9.70 percent, which is less than the
aggregate limit. Therefore, there is no mul-
tiple use of the alternative limitation.

Example 2. Employer F maintains a plan
subject to section 401(k) with a plan year be-
ginning January 1, and a plan subject to sec-
tion 401(m) with a plan year beginning July
1. The plan subject to section 401(k) does not
correct excess contributions by recharacter-
ization. The first actual deferral percentage
taken into account is that for the plan year
beginning January 1, 1989. The first actual
contribution percentage taken into account
is that for the plan year beginning July 1,
1989.

Example 3. (i) Employer E maintains a plan
that contains a cash or deferred arrangement
and provides for matching contributions.
The actual deferral and contribution per-
centages for a plan year are as follows:

Actual de- Actual con-
ferral per- tribution
centage percentage
Highly compensated 3.6 1.69
Nonhighly compensated .. 1.8 1.35

(ii) The actual deferral percentage of the
highly compensated employees exceeds the
normal limit (1.25 times 1.8, or 2.25%) but not
the alternative limit (two plus 1.8, but not
more than twice 1.8, or 3.6%). The actual
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contribution percentage of the highly com-
pensated employees does not exceed the nor-
mal limit (1.25 times 1.35, or 1.69%). Accord-
ingly, the plan satisfies both the actual de-
ferral and contribution percentage tests.
Since the actual contribution percentage of
the highly compensated employees does not
exceed the normal limit, condition (iv) of
paragraph (b)(1) of this section is not satis-
fied. Therefore, there is no multiple use of
the alternative limitation.

(c) Correction of multiple use—(1) In
general. If multiple use of the alter-
native limitation occurs with respect
to two or more plans or arrangements
maintained by an employer, it must be
corrected by reducing the actual defer-
ral percentage, the actual contribution
percentage of highly compensated em-
ployees, or a combination of the two,
in the manner described in paragraph
(c)(3) of this section. Instead of making
this reduction, the employer may
eliminate the multiple use of the alter-
native limitation by making qualified
nonelective contributions in accord-
ance with §1.401(k)-1(b)(5) and (f)(1) or
§1.401(m)-1(b)(5) and (e)(1).

(2) Treatment of required reduction.
The required reduction is treated as an
excess contribution under the arrange-
ment subject to section 401(k) or excess
aggregate contribution under the plan
subject to section 401(m). However, if
an excess contribution arising under
this section is recharacterized as an
employee contribution, the re-
characterized amount is treated as an
excess aggregate contribution.

(3) Required reduction. The amount of
the reduction of the actual deferral
percentage of the entire group of high-
ly compensated employees eligible in
the arrangement subject to section
401(k) is calculated in the manner de-
scribed in §1.401(k)-1(f)(2) or the
amount of the reduction of the actual
contribution percentage of the entire
group of highly compensated employ-
ees eligible in the plan subject to sec-
tion 401(m) is calculated in the manner
described in §1.401(m)-1(e)(2), as des-
ignated in the plan, so that there is no
multiple use of the alternative limita-
tion. The employer may elect to reduce
the actual deferral ratios or the actual
contribution ratios, as designated in
the plan, either for all highly com-
pensated employees under the plan or
arrangements subject to reduction or
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for only those highly compensated em-
ployees who are eligible in both the ar-
rangement subject to section 401(k) and
the plan subject to section 401(m).

(4) Examples. The principles of this
paragraph (c) are illustrated by the fol-
lowing examples. In all cases, the em-
ployer maintains both an arrangement
subject to section 401(k) and a plan
subject to section 401(m). Assume that
there is no income or loss allocable to
the elective, employee, or matching
contributions.

Example 1. (i) All employees of Employer Q
are eligible in both an arrangement subject
to section 401(k) and a plan subject to sec-
tion 401(m). Both plans have a calendar plan
year. The plans provide that multiple use of
the alternative limitation will be corrected
in the plan subject to section 401(m) and that
any required reduction in actual contribu-
tion ratios will apply only to employees eli-
gible to participate in both arrangements.
Employer Q includes elective contributions
in compensation as permitted under
§1.414(s)-1(c)(4)(i). See  §1.401(k)-1(9)(2)(i).
Employees X and Y are highly compensated.
Each received compensation of $100,000, de-
ferred $6,000, received a $3,000 matching con-
tribution, and made employee contributions
of $3,000. Actual deferral and contribution
percentages under the arrangement and plan
for the 1989 plan year are shown below. No
excess deferrals, excess contributions, or ex-
cess aggregate contributions have yet been
required to be distributed, forfeited, or re-
characterized under the plan.

Actual Actual
deferral | contribu-
percent- | tion per-

age centage
Highly compensated 6 6
Nonhighly compensated .. 4 4

(ii) The aggregate limit and amount re-
quired, to be corrected are determined as fol-
lows:

Step 1: Determination of Aggregate Limit
(1) Greater of relevant actual defer-

ral percentage or relevant actual

contribution percentage ................. 4.0
(2) 1.25 times (1) .ooovvvviiiiiiiiiiiieceeens 5.0
(3) Lesser of relevant actual deferral

percentage or relevant actual con-

tribution percentage .............c...c.... 4.0

(4) (3) plus two percentage points ...... 6.0
(5) (2)H(4) coieiiiiiii 11.0
(6) 1.25 times (3) 5.0

(7) (1) plus two percentage points 6.0

(8) (6)+(7) 11.0

(9) Aggregate limit Greater of (5) or
8

11.0
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Step 2: Calculation of Correction Amount

(10) Actual deferral percentage of
highly compensated ....................... 6.0
(11) Maximum permitted actual con-
tribution percentage of highly
compensated ((9)-(10)) .....ccovvvurennnnen. 5.0

(12) Amount taken into account in
determining actual contribution
percentage of highly compensated

=g aTe] [0)V7=T- 10 G $6,000
(13) Maximum amount permitted

without use of alternative limita-

tion ((11)xcompensation of Em-

PIloOYyee X) oo $5,000
(14) Excess aggregate contribution

((12)=(13)) cevneeneeeieee e $1,000

(iii) A similar correction must be made for
Employee Y.

Example 2. Same as Example 1, but the plan
corrects the multiple use in the arrangement
subject to section 401(k) and provides that
excess contributions are recharacterized. In
this case, the aggregate limit for the plans
will be 11 percent. Similarly, the excess con-
tributions for Employees X and Y, deter-
mined in a manner analogous to that used in
Example 1, will be $1,000. When this is re-
characterized, the actual contribution per-
centage for these employees will increase to
seven percent, resulting in an excess aggre-
gate contribution of $1,000 that must be dis-
tributed.

Example 3. Same as Example 1, except that
Employee Y is not eligible to participate in
the arrangement subject to section 401(k).
No reduction of Y’s actual contribution ratio
is required because Y is only in the plan sub-
ject to section 401(m). In order to reduce the
actual contribution percentage of the entire
group of highly compensated employees eli-
gible for the plan subject to section 401(m) to
five percent, the plan must reduce X’s actual
contribution percentage to four percent. X’s
employee and matching contributions are
limited to $4,000. Therefore X has an excess
aggregate contribution of $2,000.

(d) Effective date—(1) General rule.
This section is effective for plan years
beginning after December 31, 1988, or
such later date provided in §1.402(m)-
1(9).

(2) Transition rule. For plan years be-
ginning before January 1, 1992, a rea-
sonable interpretation of the rules set
forth in sections 401 (k) and (m) of the
Internal Revenue Code (as in effect
during those years) may be relied upon
to determine whether a plan was quali-
fied during those years. For plan years
beginning before January 1, 1992, a plan
may be restructured only in accord-
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ance with §1.401(k)-1(h)(3)(iii) or
§1.401(m)-1(g)(5)(ii).
[T.D. 8357, 56 FR 40543, Aug. 15, 1991, as

amended at 57 FR 10290, Mar. 25, 1992; T.D.
8581, 59 FR 66179, Dec. 23, 1994]

§1.402(a)-1 Taxability of beneficiary
under a trust which meets the re-
quirements of section 401(a).

(@) In general. (1)(i) Section 402 re-
lates to the taxation of the beneficiary
of an employees’ trust. If an employer
makes a contribution for the benefit of
an employee to a trust described in sec-
tion 401(a) for the taxable year of the
employer which ends within or with a
taxable year of the trust for which the
trust is exempt under section 501(a),
the employee is not required to include
such contribution in his income except
for the year or years in which such
contribution is distributed or made
available to him. It is immaterial in
the case of contributions to an exempt
trust whether the employee’s rights in
the contributions to the trust are for-
feitable or nonforfeitable either at the
time the contribution is made to the
trust or thereafter.

(if) The provisions of section 402(a)
relate only to a distribution by a trust
described in section 401(a) which is ex-
empt under section 501(a) for the tax-
able year of the trust in which the dis-
tribution is made. With two exceptions,
the distribution from such an exempt
trust when received or made available
is taxable to the distributee to the ex-
tent provided in section 72 (relating to
annuities). First, for taxable years be-
ginning before January 1, 1964, section
72(e)(3) (relating to the treatment of
certain lump sums), as in effect before
such date, shall not apply to such dis-
tributions. For taxable years beginning
after December 31, 1963, such distribu-
tions may be taken into account in
computations under sections 1301
through 1305 (relating to income aver-
aging). Secondly, certain total dis-
tributions described in section 402(a)(2)
are taxable as long-term capital gains.
For the treatment of such total dis-
tributions, see subparagraph (6) of this
paragraph. Under certain cir-
cumstances, an amount representing
the unrealized appreciation in the
value of the securities of the employer
is excludable from gross income for the
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