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(1) Actual contribution percentage. 
(i) General rule. 
(ii) Actual contribution ratio. 
(A) General rule. 
(B) Highly compensated employee eligible 

under more than one plan. 
(C) Employees subject to family aggrega-

tion rules. 
(1) Aggregation of employee contributions 

and other amounts. 
(2) Effect on actual contribution percent-

age of nonhighly compensated employ-
ees. 

(3) Multiple family groups. 
(2) Compensation. 
(3) Elective contributions. 
(4) Eligible employee. 
(i) General. 
(ii) Certain one-time elections. 
(5) Employee. 
(6) Employee contributions. 
(7) Employer. 
(8) Excess aggregate contributions. 
(9) Excess contributions. 
(10) Excess deferrals. 
(11) Highly compensated employee. 
(12) Matching contributions. 
(i) In general. 
(ii) Employer contributions made on ac-

count of employee or elective contribu-
tions. 

(iii) Contributions used to meet the re-
quirements of section 416. 

(13) Nonelective contributions. 
(14) Plan. 
(15) Qualified nonelective contributions. 
(16) Section 401(k) plan. 
(17) Section 401(m) plan. 

(g) Effective dates. 
(1) General rule. 
(2) Collectively bargained plans. 
(3) Certain annuity contracts. 
(4) State and local government plans. 
(5) Transition rule for plan years beginning 

before 1992. 
(i) General rule. 
(ii) Restructuring. 
(A) General rule. 
(B) Identification of component plans. 
(1) Minimum coverage requirement. 
(2) Commonality requirement. 

§ 1.401(m)–2 Multiple Use of alternative 
limitation. 

(a) In general. 
(b) General rule for determination of mul-

tiple use. 
(1) In general. 
(2) Alternative limitation. 
(3) Aggregate limit. 
(i) In general. 
(ii) Relevant actual deferral percentage 

and relevant actual contribution per-
centage defined. 

(iii) Examples. 
(c) Correction of multiple use. 

(1) In general. 

(2) Treatment of required reduction. 
(3) Required reduction. 
(4) Examples. 

(d) Effective date. 
(1) General rule. 
(2) Transition rule. 

[T.D. 8357, 56 FR 40534, Aug. 15, 1991, as 
amended by T.D. 8376, 56 FR 63432, Dec. 4, 
1991; T.D. 8581, 59 FR 66175, Dec. 23, 1994] 

§ 1.401(m)–1 Employee and matching 
contributions. 

(a) General Rules—(1) Nondiscrim-
inatory amount of contributions. A de-
fined contribution plan does not satisfy 
section 401(a)(4) for a plan year unless 
the amount of employee and matching 
contributions to the plan for the plan 
year satisfies section 401(a)(4). See 
§ 1.401(a)(4)–1(b)(2)(ii). Except as specifi-
cally provided otherwise, for plan years 
beginning after December 31, 1986 (or 
such later date provided in paragraph 
(g) of this section) the amount of em-
ployee and matching contributions 
under a plan satisfies the requirements 
of section 401(a)(4) only if the employee 
and matching contributions under the 
plan satisfy the actual contribution 
percentage test of section 401(m)(2) and 
paragraph (b) of this section. See 
§ 1.401(a)(4)–1(b)(2)(ii)(B). Also, except 
as specifically provided otherwise, for 
plan years beginning after December 
31, 1988 (or such later date provided in 
§ 1.401(m)–2(d)), the amount of em-
ployee and matching contributions 
under a plan satisfies the requirements 
of sections 401(m) and 401(a)(4) only if 
any multiple use of the alternative 
methods of compliance with sections 
401 (k) and (m) (contained in sections 
401(k)(3)(A)(ii)(II) and 401(m)(2)(A)(ii), 
respectively) is corrected under 
§ 1.401(m)– 2(c). See section 401(m)(9) 
and § 1.401(m)–2. For these purposes, the 
employee and matching contributions 
are combined with the elective and 
qualified nonelective contributions, if 
any, that are treated as matching con-
tributions, and the recharacterized 
elective contributions, if any, that are 
treated as employee contributions for 
purposes of section 401(m). 

(2) Other nondiscrimination rules. Non-
discrimination requirements in addi-
tion to those described in paragraph 
(a)(1) of this section apply to employee 
and matching contributions under sec-
tions 401(a)(4) and 410(b). For example, 
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under section 401(a)(4) a plan may not 
discriminate with respect to the avail-
ability of benefits, rights, and features 
under the plan. See § 1.401(a)(4)–1(b)(3). 
The right to make each level of em-
ployee contributions, and the right to 
each level of matching contributions, 
are benefits, rights, or features subject 
to this requirement, and each level 
must therefore generally be available 
to a group of employees that satisfies 
section 410(b). See § 1.401(a)(4)–4(e)(3) (i) 
and (iii) (F) through (G). Thus, for ex-
ample, a plan does not satisfy section 
401(a)(4) if it provides a higher rate of 
matching contributions for highly 
compensated employees than for non-
highly compensated employees. See 
paragraph (e)(4) of this section for rules 
relating to the application of section 
401(a)(4) to the correction of excess ag-
gregate contributions. See § 1.401(a)(4)– 
11(g)(3)(vii) for special rules relating to 
correction of violations of the min-
imum coverage requirements or dis-
criminatory rates of match in a section 
401(m) plan. For special rules governing 
the application of section 410(b) to em-
ployee and matching contributions, see 
§§ 1.410(b)–7(c)(1) and 1.410(b)–8(a)(1). 

(3) Rules applicable to collectively bar-
gained plans. The requirements of this 
section are treated as satisfied by em-
ployee and matching contributions 
under a collectively bargained plan (or 
the portion of a plan) that automati-
cally satisfies section 410(b). See 
§§ 1.401(a)(4)–1(c)(5) and 1.410(b)–2(b)(7). 
There are no excess aggregate con-
tributions under a plan (or a portion of 
a plan) that is treated under this para-
graph (a)(3) as satisfying the require-
ments of this section. Thus, the provi-
sions of section 4979 and § 54.4979–1 of 
this chapter do not apply to contribu-
tions described in the first sentence of 
this paragraph (a)(3). 

(b) Actual contribution percentage 
test—(1) General rule. (i) For plan years 
beginning after December 31, 1986, or 
such later date provided in paragraph 
(g) of this section, the actual contribu-
tion percentage test is satisfied if— 

(A) The actual contribution percent-
age for the group of eligible highly 
compensated employees is not more 
than the actual contribution percent-
age for the group of all other eligible 
employees multiplied by 1.25; or 

(B) The excess of the actual contribu-
tion percentage for the group of eligi-
ble highly compensated employees over 
the actual contribution percentage for 
the group of all other eligible employ-
ees is not more than two percentage 
points, and the actual contribution 
percentage for the group of eligible 
highly compensated employees is not 
more than the actual contribution per-
centage for the group of all other eligi-
ble employees multiplied by two. 

(ii) A plan does not fail to satisfy the 
requirements of this paragraph (b)(1) 
merely because all of the eligible em-
ployees under the plan for a year are 
highly compensated employees. 

(2) Plan provision requirement. For 
plan years beginning after December 
31, 1986, or such later date provided in 
paragraph (g) of this section, a plan 
that permits employee or matching 
contributions does not satisfy the re-
quirements of section 401(a) unless it 
provides that the actual contribution 
percentage test of section 401(m)(2) will 
be met. For purposes of this paragraph 
(b)(2), the plan may incorporate the 
provisions of section 401(m)(2), this 
paragraph (b), and, if applicable, sec-
tion 401(m)(9) and § 1.401(m)–2. 

(3) Aggregation of plans—(i) General 
rule. See § 1.401(m)–1(f)(14) for the defi-
nition of a plan used for purposes of 
this section and § 1.401(m)–2. That defi-
nition contains the exclusive rules for 
aggregation and disaggregation of 
plans for purposes of this section and 
§ 1.401(m)–2. 

(ii) Restructuring and Permissive 
Disaggregation. Effective for plan years 
beginning after December 31, 1991, re-
structuring under § 1.401(a)(4)–9(c) may 
not be used to demonstrate compliance 
with the requirements of section 
401(m). See § 1.401(a)(4)– 9(c)(3)(ii). For 
plan years beginning before January 1, 
1992, see § 1.401(m)–1(g)(5)(ii). An em-
ployer may, however, treat a plan ben-
efiting otherwise excludable employees 
as two separate plans for purposes of 
sections 401(m) and 410(b) in accordance 
with §§ 1.410(b)–6(b)(3) and 1.410(b)– 
7(c)(3). 

(4) Employee and matching contribu-
tions taken into account under the actual 
contribution percentage test—(i) Em-
ployee contributions—(A) General rule. 
An employee contribution is taken into 
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account under paragraph (b)(1) of this 
section for the plan year in which the 
contribution is made to the trust. For 
this purpose, a payment by the em-
ployee to an agent of the plan is treat-
ed as a contribution to the trust at the 
time of payment to the agent if the 
funds paid are transmitted to the trust 
within a reasonable period after the 
payment to the agent. 

(B) Recharacterized elective contribu-
tions. An excess contribution that is re-
characterized under § 1.401(k)–1(f)(3) is 
taken into account as an employee 
contribution for the plan year that in-
cludes the time at which the excess 
contribution is includible in the gross 
income of the employee under 
§ 1.401(k)–1(f)(3)(ii). 

(ii) Matching contributions—(A) Gen-
eral rule. A matching contribution is 
taken into account under paragraph 
(b)(1) of this section for a plan year 
only if the contribution is allocated to 
the employee’s account under the 
terms of the plan as of any date within 
the plan year, is actually paid to the 
trust no later than 12 months after the 
close of the plan year, and is made on 
behalf of an employee on account of 
the employee’s elective contributions 
or employee contributions for the plan 
year. Matching contributions that do 
not satisfy these requirements are not 
taken into account under paragraph 
(b)(1) of this section for any plan year. 
Instead, the amount of these matching 
contributions must satisfy the require-
ments of section 401(a)(4) (without re-
gard to the special nondiscrimination 
rule in paragraph (b)(1) of this section) 
for the plan year for which they are al-
located under the plan, as if they were 
nonelective contributions and were the 
only nonelective employer contribu-
tions for that year. See §§ 1.401(a)(4)– 
1(b)(2)(ii)(B); 1.410(b)–7(c)(1). 

(B) Matching contributions and quali-
fied nonelective contributions used to sat-
isfy actual deferral percentage test. A 
matching contribution that is treated 
as an elective contribution is subject 
to the actual deferral percentage test 
of section 401(k)(3) and is not taken 
into account under paragraph (b)(1) of 
this section. See § 1.401(k)–1(b)(5)(iii) 
for the rule relating to years before 
January 1, 1987. A qualified nonelective 
contribution that is treated as an elec-

tive contribution is subject to the ac-
tual deferral percentage test of section 
401(k)(3) and is not taken into account 
as a matching contribution under para-
graph (b)(1) or (5) of this section. 

(C) Treatment of forfeited matching 
contributions. A matching contribution 
that is forfeited to correct excess ag-
gregate contributions, or because the 
contribution to which it relates is 
treated as an excess contribution, ex-
cess deferral, or excess aggregate con-
tribution, is not taken into account 
under paragraph (b)(1) of this section. 

(5) Qualified nonelective contributions 
and elective contributions that may be 
taken into account under the actual con-
tribution percentage test. Except as spe-
cifically provided otherwise, for pur-
poses of paragraph (b)(1) of this sec-
tion, all or part of the qualified non-
elective contributions and elective con-
tributions made with respect to any or 
all employees who are eligible employ-
ees under the plan of the employer 
being tested may be treated as match-
ing contributions provided that each of 
the following requirements (to the ex-
tent applicable) is satisfied: 

(i) The amount of nonelective con-
tributions, including those qualified 
nonelective contributions treated as 
matching contributions for purposes of 
the actual contribution percentage 
test, satisfies the requirements of sec-
tion 401(a)(4). See § 1.401(a)(4)–1(b)(2). 

(ii) The amount of nonelective con-
tributions, excluding those qualified 
nonelective contributions treated as 
matching contributions for purposes of 
the actual contribution percentage test 
and those qualified nonelective con-
tributions treated as elective contribu-
tions under § 1.401(k)–1(b)(5) for pur-
poses of the actual deferral percentage 
test, satisfies the requirements of sec-
tion 401(a)(4). See § 1.401(a)(4)–1(b)(2). 

(iii) The elective contributions, in-
cluding those treated as matching con-
tributions for purposes of the actual 
contribution percentage test, satisfy 
the requirements of section 401(k)(3). 

(iv) The qualified nonelective con-
tributions are allocated to the em-
ployee under the plan as of a date with-
in the plan year (within the meaning of 
§ 1.401(k)–1(b)(4)(i)(A)), and the elective 
contributions satisfy § 1.401(k)–1(b)(4)(i) 
for the plan year. 
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(v) For plan years beginning after De-
cember 31, 1988, or such later date pro-
vided in paragraph (g) of this section, 
the plan that takes qualified nonelec-
tive contributions and elective con-
tributions into account in determining 
whether employee and matching con-
tributions satisfy the requirements of 
section 401(m)(2)(A), and the plans to 
which the qualified nonelective con-
tributions and elective contributions 
are made, could be aggregated under 
§ 1.410(b)–7(d) after application of the 
mandatory disaggregation rules of 
§ 1.410(b)–7(c), as modified in § 1.401(k)– 
1(g)(11). If the plan year of the section 
401(m) plan is changed to satisfy the re-
quirement under § 1.410(b)–7(d)(5) that 
the aggregated plans have the same 
plan year, the elective contributions 
may be taken into account in the re-
sulting short plan year only if these 
contributions satisfy the requirements 
of § 1.401(k)–1(b)(4) with respect to the 
short year, and the qualified nonelec-
tive contributions may be taken into 
account in the resulting short plan 
year only if these contributions satisfy 
the requirements of § 1.401(k)– 
1(b)(4)(i)(A) with respect to the short 
year as if they were elective contribu-
tions. 

(c) Additional requirements—(1) Coordi-
nation with other plans. Except as ex-
pressly permitted under section 401(k) 
or 401(m), for plan years beginning 
after December 31, 1988, or such later 
date provided in paragraph (g) of this 
section, employee or matching con-
tributions (or elective contributions 
treated as matching contributions 
under paragraph (b)(5) of this section) 
may not be taken into account for pur-
poses of determining whether any 
other contributions under any plan (in-
cluding the plan to which the employee 
or matching contributions are made) 
satisfy the requirements of section 
401(a). Indeed, the portion of a plan 
that consists of employee and match-
ing contributions is treated as a sepa-
rate plan for purposes of sections 
401(a)(4) and 410(b). See § 1.410(b)–7(c)(1). 
Similarly, although matching con-
tributions and qualified nonelective 
contributions may be used to enable a 
plan to satisfy the minimum contribu-
tion or benefit requirements under sec-
tion 416, matching contributions that 

are used in this way are not treated as 
matching contributions, and must 
therefore satisfy the nondiscrimination 
requirements of section 401(a)(4) with-
out regard to section 401(k) or 401(m). 
See § 1.416–1, M–18 & M–19 and para-
graph (f)(12)(iii) of this section. See 
also § 1.401(k)–1(b)(5) for circumstances 
under which matching contributions 
may be used to determine whether a 
plan satisfies the requirements of sec-
tion 401(k). This paragraph does not 
apply for purposes of determining 
whether a plan satisfies the average 
benefit percentage test of section 
410(b)(2)(A)(ii). 

(2) Recordkeeping requirement. A plan 
satisfies this section only if the em-
ployer maintains the records necessary 
to demonstrate compliance with the 
applicable nondiscrimination require-
ments of paragraph (b) of this section, 
including records showing the extent 
to which qualified nonelective con-
tributions and elective contributions 
are taken into account. 

(3) Consistent application of separate 
line of business rules. If an employer is 
treated as operating qualified separate 
lines of business under section 414(r) in 
accordance with § 1.414(r)–1(b) for pur-
poses of applying section 410(b), and ap-
plies the special rule for employer-wide 
plans in § 1.414(r)–1(c)(2)(ii) to the por-
tion of the plan that consists of match-
ing contributions or to the portion of 
the plan that consists of employee con-
tributions (the ‘‘matching and em-
ployee contribution portions’’), then 
the requirements of this section, sec-
tion 401(m), and § 1.401(m)–2 must be ap-
plied on an employer-wide rather than 
a qualified-separate-line-of-business 
basis to all of the plans or portions of 
plans taken into account in deter-
mining whether those requirements are 
satisfied by the matching and em-
ployee contribution portions of the 
plan (regardless of whether the other 
plans or portions of plans also satisfy 
the requirements necessary to apply 
the special rule in § 1.414(r)–1(c)(2)(ii)). 
Conversely, if an employer is treated as 
operating qualified separate lines of 
business under section 414(r) in accord-
ance with § 1.414(r)–1(b) for purposes of 
applying section 410(b), and does not 
apply the special rule for employer- 
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wide plans in § 1.414(r)1–(c)(2)(ii) to ei-
ther the matching or employee con-
tribution portions of the plan, then the 
requirements of this section, section 
401(m) and § 1.401(m)–2 must be applied 
on a qualified-separate-line-of-business 
rather than an employer-wide basis to 
all of the plans or portions of plans 
taken into account in determining 
whether those requirements are satis-
fied by the matching and employee 
contribution portions of the plan (re-
gardless of whether one or more of the 
other plans or portions of plans is test-
ed under the special rule § 1.414(r)– 
1(c)(2)(ii)). This requirement applies 
solely for purposes of determining 
whether the requirements of this sec-
tion, section 401(m), and § 1.401(m)–2 are 
satisfied by the matching and em-
ployee contribution portions of the 
plan. The rules of this paragraph are il-
lustrated by the following example. 

Example. (i) Employer A maintains a prof-
it-sharing plan that includes a cash or de-
ferred arrangement in which all of the em-
ployees of Employer A are eligible to partici-
pate. Under the profit-sharing plan, each 
$1.00 of elective contributions under the cash 
or deferred arrangement is matched by $0.50 
of employer contributions. Employer A is 
treated as operating qualified separate lines 
of business under section 414(r) in accordance 
with § 1.414(r)–1(b) for purposes of applying 
section 410(b). However, Employer A applies 
the special rule for employer-wide plans in 
§ 1.414(r)–1(c)(2)(ii) to the portion of its 
profitsharing plan that consists of matching 
contributions. Employer A makes qualified 
nonelective contributions to the profit-shar-
ing plan for the 1995 plan year. 

(ii) Under these facts, the requirements of 
sections 401(a)(4) and 410(b) must be applied 
on an employer-wide rather than a qualified- 
separate-line-of-business basis in deter-
mining whether these qualified nonelective 
contributions (and any elective contribu-
tions under the cash or deferred arrange-
ment) satisfy the requirements of § 1.401(m)– 
1(b)(5), and thus whether they may be taken 
into account under the actual contribution 
percentage test. Thus, in order for the non-
elective contributions to be used to satisfy 
the actual contribution percentage test, both 
(1) the total amount of nonelective contribu-
tions under the profit-sharing plan, includ-
ing the qualified nonelective contributions 
to be used to satisfy the actual contribution 
percentage test, and (2) the total amount of 
nonelective contributions under the profit- 
sharing plan, excluding the qualified non-
elective contributions to be used to satisfy 
the actual contribution percentage test, 

must satisfy the requirements of section 
401(a)(4) on an employer-wide basis. Further, 
in order for any elective contributions under 
the cash or deferred arrangement to be used 
to satisfy the actual contribution percentage 
test, the total amount of elective contribu-
tions, including any treated as matching 
contributions under the actual contribution 
percentage test, must satisfy the require-
ments of section 401(k)(3) on an employer- 
wide basis. Of course, in order for the profit- 
sharing plan to satisfy section 401(a), it must 
still satisfy sections 410(b) and 401(a)(4) on a 
qualified-separate-line-of-business basis. 

(d) Examples. The provisions of para-
graphs (a) through (c) of this section 
are illustrated by the following exam-
ples. Assume in each case that the em-
ployer is a corporation, and that the 
employer’s taxable year and plan year 
are the calendar year. Also assume 
that the employee contributions, elec-
tive contributions, matching contribu-
tions and qualified nonelective con-
tributions meet the applicable require-
ments of sections 401(a)(4) and 410. For 
methods to be used to correct excess 
aggregate contributions, see paragraph 
(e) of this section. 

Example 1. (i) Employer L maintains a prof-
it-sharing plan providing for voluntary em-
ployee contributions. L does not maintain a 
plan that includes a cash or deferred ar-
rangement. For the 1988 plan year, the ac-
tual contribution percentages (ACPs) for the 
highly compensated employees and non-
highly compensated employees are shown in 
the following chart: 

Actual contribu-
tion percentage 

Highly compensated .................................... 10 
Nonhighly compensated .............................. 5 

(ii) This plan fails to qualify under either 
of the tests of section 401(m)(2)(A) because 
the ACP for highly compensated employees 
is more than 125 percent of the ACP for non-
highly compensated employees, and exceeds 
the ACP for the nonhighly compensated em-
ployees by more than two percentage points. 
L must either reduce the ACP for the highly 
compensated employees to seven percent (to 
satisfy the 200 percent/two percentage point 
test) or increase the ACP of the nonhighly 
compensated employees to eight percent (to 
satisfy the 125 percent test). 

Example 2. (i) Employer M maintains a plan 
under which each dollar of employee con-
tributions is matched with $.50 of employer 
contributions. M maintains no other plan. 
For the 1988 plan year, the average percent-
age of compensation contributed to the plan 
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for the employees is shown in the following 
chart: 

Employee 
contribu-

tions 
(percent) 

Matching 
contribu-

tions 
(percent) 

Actual 
contribu-
tion per-
centage 

Highly compensated ...... 10 5 15 
Nonhighly compensated 5 2 .5 7 .5 

(ii) This plan fails to satisfy either of the 
tests of section 401(m)(2)(A). Employer M 
must either reduce the actual contribution 
percentage of the highly compensated em-
ployees to 9.5 percent (to satisfy the 200 per-
cent/two percentage point test) or increase 
the actual contribution percentage of the 
nonhighly compensated employees to 12 per-
cent (to satisfy the 125 percent test). 

Example 3. (i) Employer N maintains a plan 
that contains a cash or deferred arrangement 
and permits employee contributions. Em-
ployer N includes elective contributions in 
compensation as permitted under § 1.414(s)– 
1(c)(4)(i). See § 1.401(k)–1(g)(2)(i). For the 1988 
plan year, the average percentages of com-
pensation contributed to the plan by the 
highly compensated and nonhighly com-
pensated employees as elective contributions 
and employee contributions are shown in the 
chart below. Elective contributions meet the 
requirements of paragraph (b)(5) of this sec-
tion. 

Elective Con-
tributions (per-

cent) 

Employee 
Contributions 

(percent) 

Highly compensated .......... 10 10 
Nonhighly compensated .... 10 6 

(ii) The plan fails to meet the require-
ments of section 401(m) because the actual 
contribution percentage (ACP) of highly 
compensated employees is more than 125 per-
cent of the ACP of the other employees, and 
exceeds the ACP of the other employees by 
more than two percentage points. 

(iii) The plan provides that elective con-
tributions made by nonhighly compensated 
employees may be used to meet the require-
ments of section 401(m) to the extent needed 
under that section. Under this provision, the 
plan uses elective contributions equal to two 
percent of the compensation of the non-
highly compensated employees in the ACP 
test. After this adjustment, the actual defer-
ral percentages (ADPs) and ACPs are as fol-
lows: 

ADP (percent) ACP (percent) 

Highly compensated .......... 10 10 
Nonhighly compensated .... 8 8 

(iv) The ACP of the highly compensated 
employees meets the requirements of section 
401(m)(2)(A)(i) because it is 125 percent of 
that for nonhighly compensated employees. 

The ADP of the highly compensated employ-
ees similarly satisfies the 125 percent test. 
The plan would also meet the requirements 
of section 401(m) if all elective contributions 
were used in the ACP test. This is because 
the ACP for the highly compensated employ-
ees (20 percent) would be 125 percent of the 
ACP for the nonhighly compensated employ-
ees (16 percent). 

Example 4. (i) Employer P maintains a plan 
that includes a cash or deferred arrange-
ment. Elective contributions, qualified non-
elective contributions (QNCs), employee con-
tributions, and matching contributions are 
made to the plan. Employer P includes elec-
tive contributions in compensation as per-
mitted under § 1.414(s)–1(c)(4)(i). The elective 
contributions and QNCs meet the require-
ments of paragraph (b)(5) of this section. For 
the 1989 plan year, the QNCs, elective con-
tributions, and employee and matching con-
tributions, expressed as a percentage of com-
pensation, are shown in the following table: 

QNCs 
(percent) 

Elective 
Contribu-

tions 
(percent) 

Em-
ployee/ 

Matching 
Contribu-

tions 
(percent) 

Highly compensated ...... 3 5 6 
Nonhighly compensated 3 4 2 

(ii) The elective contributions meet the 
test of section 401(k)(3)(A)(ii). The employee 
and matching contributions, however, do not 
meet the actual contribution percentage 
(ACP) test. P may not use any QNCs of the 
nonhighly compensated employees to meet 
the ACP test because the remaining QNCs 
would discriminate in favor of the highly 
compensated employees. However, P could 
make additional QNCs or matching contribu-
tions of two percent of compensation on be-
half of the nonhighly compensated employ-
ees. Alternatively, P could treat all QNCs for 
all employees and elective contributions 
equal to one percent of compensation for 
nonhighly compensated employees as match-
ing contributions and make additional QNCs 
of 1.2 percent of compensation on behalf of 
nonhighly compensated employees. The 
ACPs for highly and nonhighly compensated 
employees would then be nine percent and 7.2 
percent, respectively, thus satisfying the 125 
percent test. The actual deferral percentages 
would be five and three percent, respec-
tively, which would satisfy the 200 percent/ 
two percentage point test. 

Example 5. (i) Employer P maintains a cash 
or deferred arrangement. Elective contribu-
tions, qualified nonelective contributions 
(QNCs), employee contributions, and match-
ing contributions are made to the plan. The 
elective contributions and the QNCs meet 
the requirements of paragraph (b)(5) of this 
section. For the 1989 plan year, the contribu-
tions are shown in the following table: 
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QNCs 
(percent) 

Elective 
contribu-

tions 
(percent) 

Em-
ployee/ 

matching 
contribu-

tions 
(percent) 

Highly compensated ...... 0 6 6 
Nonhighly compensated 3 3 3 

(ii) The QNCs may be used in the actual de-
ferral percentage (ADP) test, the actual con-
tribution percentage (ACP) test, or a com-
bination of the two. If P treats one-third of 
the QNCs as elective contributions and two- 
thirds as matching contributions, the ADPs 
for the highly compensated and nonhighly 
compensated employees are six and four per-
cent, respectively, and satisfy the 200 per-
cent/two percentage point test. Similarly, 
the ACPs for the two groups are six and five 
percent, respectively, and satisfy the 125 per-
cent test. 

(e) Correction of excess aggregate con-
tributions—(1) General rule—(i) Permis-
sible correction methods. A plan satisfies 
the requirements of section 401(m)(2) 
and paragraph (b)(1) of this section 
with respect to the amount of em-
ployee and matching contributions 
under the plan if the employer, in ac-
cordance with the terms of the plan 
and paragraph (b)(5) of this section, 
makes qualified nonelective contribu-
tions or elective contributions that, in 
combination with employee and 
matching contributions, satisfy the ac-
tual contribution percentage test. In 
addition, a plan subject to the require-
ments of section 401(m) satisfies sec-
tion 401(m)(2) and paragraph (b)(1) of 
this section if, in accordance with the 
terms of the plan, excess aggregate 
contributions on behalf of highly com-
pensated employees (and the income 
allocable to these contributions) are 
distributed in accordance with para-
graph (e)(3) of this section. Matching 
contributions (and the income allo-
cable to matching contributions) that 
are not vested (determined without re-
gard to any increase in vesting that 
may occur after the date of the for-
feiture) may also be forfeited to cor-
rect excess aggregate contributions. 
Finally, a plan may limit employee or 
matching contributions in a manner 
that prevents excess aggregate con-
tributions from being made. 

(ii) Combination of correction methods. 
The plan may permit a combination of 
the methods listed in paragraph 

(e)(1)(i) of this section to avoid or cor-
rect excess aggregate contributions. 

(iii) Impermissible correction methods. 
Excess aggregate contributions may 
not be corrected by forfeiting vested 
matching contributions, recharacter-
izing matching contributions, or not 
making matching contributions re-
quired under the terms of the plan. Ex-
cess aggregate contributions for a plan 
year may not remain unallocated or be 
allocated to a suspense account for al-
location to one or more employees in 
any future year. In addition, excess ag-
gregate contributions may not be cor-
rected using the retroactive correction 
rules of § 1.401(a)(4)–11(g). See 
§ 1.401(a)(4)–11(g)(3)(vii) and (5). See 
paragraph (e)(5) of this section for the 
effects of a failure to correct excess ag-
gregate contributions. See § 1.411(a)– 
4(b)(7) regarding permissible forfeitures 
of matching contributions. 

(iv) Partial correction. Any distribu-
tion of less than the entire amount of 
excess aggregate contributions (and in-
come) is treated as a pro rata distribu-
tion of excess aggregate contributions 
and income. 

(2) Amount of excess aggregate con-
tributions—(i) General rule. The amount 
of excess aggregate contributions for a 
highly compensated employee for a 
plan year is the amount (if any) by 
which the employee’s employee and 
matching contributions must be re-
duced for the employee’s actual con-
tribution ratio to equal the highest 
permitted actual contribution ratio 
under the plan. To calculate the high-
est permitted actual contribution ratio 
under a plan, the actual contribution 
ratio of the highly compensated em-
ployee with the highest actual con-
tribution ratio is reduced by the 
amount required to cause the employ-
ee’s actual contribution ratio to equal 
the ratio of the highly compensated 
employee with the next highest actual 
contribution ratio. If a lesser reduction 
would enable the arrangement to sat-
isfy the actual contribution percentage 
test, only this lesser reduction may be 
made. This process must be repeated 
until the plan satisfies the actual con-
tribution percentage test. The highest 
actual contribution ratio remaining 
under the plan after leveling is the 
highest permitted actual contribution 
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ratio. For each highly compensated 
employee, the amount of excess aggre-
gate contributions for a plan year is 
equal to the total employee and match-
ing contributions, plus qualified non-
elective contributions and elective con-
tributions taken into account in deter-
mining the employee’s actual contribu-
tion ratio under paragraph (f)(1) of this 
section, minus the amount determined 
by multiplying the employee’s actual 
contribution ratio (determined after 
application of this paragraph (e)(2)) by 
the compensation used in determining 
the ratio. In no case may the amount 
of excess aggregate contributions with 
respect to any highly compensated em-
ployee exceed the amount of employee 
and matching contributions made on 
behalf of the highly compensated em-
ployee for the plan year. 

(ii) Coordination with correction of ex-
cess contributions. The amount of excess 
aggregate contributions with respect 
to an employee for a plan year is cal-
culated after determining the excess 
contributions to be recharacterized as 
employee contributions for the plan 
year. 

(iii) Correction of family members. The 
determination and correction of excess 
aggregate contributions of a highly 
compensated employee whose actual 
contribution ratio is determined under 
the family aggregation rules of para-
graph (f)(1)(ii)(C) of this section, is ac-
complished by reducing the actual con-
tribution ratio as required under this 
paragraph (e)(2) and allocating the ex-
cess aggregate contributions for the 
family group among the family mem-
bers in proportion to the employee and 
matching contributions of each family 
member that are combined to deter-
mine the actual contribution ratio. 

(3) Corrective distribution of excess ag-
gregate contributions (and income)—(i) 
Genera1 rule. Excess aggregate con-
tributions (and income allocable there-
to) are distributed in accordance with 
this paragraph (e)(3) only if the excess 
aggregate contributions and allocable 
income are designated by the employer 
as a distribution of excess aggregate 
contributions (and income), and are 
distributed to the appropriate highly 
compensated employees after the close 
of the plan year in which the excess ag-
gregate contributions arose and within 

12 months after the close of that plan 
year. In the event of a complete termi-
nation of the plan during the plan year 
in which an excess aggregate contribu-
tion arose, the corrective distribution 
must be made as soon as administra-
tively feasible after the date of termi-
nation of the plan, but in no event 
later than 12 months after the date of 
termination. If the entire account bal-
ance of a highly compensated employee 
is distributed during the plan year in 
which the excess aggregate contribu-
tion arose, the distribution is deemed 
to have been a corrective distribution 
of excess aggregate contributions (and 
income) to the extent that a corrective 
distribution would otherwise have been 
required. 

(ii) Income allocable to excess aggregate 
contributions—(A) General rule. The in-
come allocable to excess aggregate 
contributions is equal to the sum of 
the allocable gain or loss for the plan 
year and, if the plan so provides, the 
allocable gain or loss for the period be-
tween the end of the plan year and the 
date of distribution (the ‘‘gap period’’). 

(B) Method of allocating income. A 
plan may use any reasonable method 
for computing the income allocable to 
excess aggregate contributions, pro-
vided that the method does not violate 
section 401(a)(4), is used consistently 
for all participants and for all correc-
tive distributions under the plan for 
the plan year, and is used by the plan 
for allocating income to participants’ 
accounts. See § 1.401(a)(4)–1(c)(8). 

(C) Alternative method of allocating in-
come. A plan may allocate income to 
excess aggregate contributions by mul-
tiplying the income for the plan year 
(and the gap period, if the plan so pro-
vides) allocable to employee contribu-
tions, matching contributions, and 
amounts treated as matching contribu-
tions by a fraction. The numerator of 
the fraction is the excess aggregate 
contributions for the employee for the 
plan year. The denominator of the frac-
tion is equal to the sum of: 

(1) The total account balance of the 
employee attributable to employee and 
matching contributions, and amounts 
treated as matching contributions as of 
the beginning of the plan year; plus 

(2) The employee and matching con-
tributions, and amounts treated as 
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matching contributions for the plan 
year and for the gap period if gap pe-
riod income is allocated. 

(D) Safe harbor method of allocating 
gap period income. Under the safe har-
bor method, income on excess aggre-
gate contributions for the gap period is 
equal to 10 percent of the income allo-
cable to excess aggregate contributions 
for the plan year (calculated under the 
method described in paragraph 
(e)(3)(ii)(C) of this section), multiplied 
by the number of calendar months that 
have elapsed since the end of the plan 
year. For purposes of calculating the 
number of calendar months that have 
elapsed under the safe harbor method, 
a corrective distribution that is made 
on or before the fifteenth day of the 
month is treated as made on the last 
day of the preceding month. A distribu-
tion made after the fifteenth day of the 
month is treated as made on the first 
day of the next month. 

(E) Allocable income for recharacterized 
elective contributions. If recharacterized 
elective contributions are distributed 
as excess aggregate contributions, the 
income allocable to the excess aggre-
gate contributions is determined as if 
recharacterized elective contributions 
had been distributed as excess con-
tributions. Thus, income must be allo-
cated to the recharacterized amounts 
distributed using the methods in 
§ 1.401(k)–1(f)(4)(ii). 

(iii) No employee or spousal consent re-
quired. A distribution of excess aggre-
gate contributions (and income) may 
be made under the terms of the plan 
without regard to any notice or con-
sent otherwise required under sections 
411(a)(11) and 417. 

(iv) Treatment of corrective distribu-
tions and forfeited contributions as em-
ployer contributions. Excess aggregate 
contributions, including forfeited 
matching contributions, are treated as 
employer contributions for purposes of 
sections 404 and 415 even if distributed 
from the plan. Forfeited matching con-
tributions that are reallocated to the 
accounts of other participants for the 
plan year in which the forfeiture oc-
curs are treated under section 415 as 
annual additions for the participants 
to whose accounts they are reallocated 
and for the participants from whose ac-
counts they are forfeited. 

(v) Tax treatment of corrective distribu-
tions—(A) Genera1 rule. Except as other-
wise provided in this paragraph 
(e)(3)(v), a corrective distribution of ex-
cess aggregate contributions (and in-
come) that is made within 21⁄2 months 
after the end of the plan year for which 
the excess aggregate contributions 
were made is includible in the employ-
ee’s gross income for the taxable year 
of the employee ending with or within 
the plan year for which the excess ag-
gregate contributions were made. A 
corrective distribution of excess aggre-
gate contributions (and income) that is 
made more than 21⁄2 months after the 
plan year for which the excess aggre-
gate contributions were made is includ-
ible in the employee’s gross income in 
the taxable year of the employee in 
which distributed. The portion of the 
distribution that is treated as an in-
vestment in the contract under section 
72 is determined without regard to any 
plan contributions other than those 
distributed as excess aggregate con-
tributions. Regardless of when the cor-
rective distribution is made, it is not 
subject to the early distribution tax of 
section 72(t) and is not treated as a dis-
tribution for purposes of applying the 
excise tax under section 4980A. See 
paragraph (e)(5) of this section for ad-
ditional rules relating to the employer 
excise tax on amounts distributed more 
than 21⁄2 months after the end of the 
plan year. 

(B) Rule for de minimis distributions. If 
the total excess contributions and ex-
cess aggregate contributions distrib-
uted to a recipient under a plan for any 
plan year are less than $100 (excluding 
income), a corrective distribution of 
excess aggregate contributions (and in-
come) is includible in gross income in 
the recipient’s taxable year in which 
the corrective distribution is made. 

(C) Rule for certain 1987 and 1988 excess 
aggregate contributions. Distributions 
for plan years beginning in 1987 and 
1988 to which the de minimis rule of 
this paragraph (e)(3)(v) of this section 
would otherwise apply may be reported 
by the recipient, at the recipient’s op-
tion, either in the year described in 
paragraph (e)(3)(v)(A) of this section, 
or in the year described in paragraph 
(e)(3)(v)(B) of this section. This special 
rule may be used only for distributions 
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made within 21⁄2 months after the close 
of the plan year, but not later than 
April 17, 1989. 

(vi) No reduction of required minimum 
distribution. A distribution of excess ag-
gregate contributions (and income) is 
not treated as a distribution for pur-
poses of determining whether the plan 
satisfies the minimum distribution re-
quirements of section 401(a)(9). 

(vii) No corrective distribution of 
matching contributions other than excess 
aggregate contributions. A matching 
contribution that is an excess aggre-
gate contribution may be distributed 
as provided in section 401(m)(6) and 
§ 1.401(m)–1(e)(3). A matching contribu-
tion may not be distributed merely be-
cause the contribution to which it re-
lates is treated as an excess contribu-
tion, excess deferral, or excess aggre-
gate contribution. See §§ 1.401(k)– 
1(f)(5)(iii) and 1.411(a)–4(b)(7) regarding 
permissible forfeitures of matching 
contributions that relate to excess con-
tributions, excess deferrals, or excess 
aggregate contributions. 

(4) Coordination with section 401(a)(4). 
A matching contribution is taken into 
account under section 401(a)(4) even if 
it is distributed, unless the distributed 
contribution is an excess aggregate 
contribution. However, the method of 
distributing excess aggregate contribu-
tions provided in the plan must satisfy 
the requirements of section 401(a)(4). 
This requires that after correction 
each level of matching contributions 
be currently and effectively available 
to a group of employees that satisfies 
section 410(b). See § 1.401(a)(4)– 
4(e)(3)(iii)(G). Thus, a plan that pro-
vides the same rate of matching con-
tributions to all employees will not 
meet the requirements of section 
401(a)(4) if employee contributions are 
distributed under this paragraph (e) to 
highly compensated employees to the 
extent needed to meet the require-
ments of section 401(m)(2), while 
matching contributions attributable to 
employee contributions remain allo-
cated to the highly compensated em-
ployees’ accounts. See § 1.411(a)–4(b)(7) 
for a rule that allows forfeiture of 
these matching contributions to avoid 
a violation of section 401(a)(4). See also 
§ 1.401(a)(4)–11(g)(3)(vii)(B) regarding 
the use of additional allocations to the 

accounts of nonhighly compensated 
employees for the purpose of correcting 
a discriminatory rate of matching con-
tributions. A method of distributing 
excess aggregate contributions will not 
be considered discriminatory solely be-
cause, in accordance with the terms of 
the plan, unmatched employee con-
tributions that exceed the highest rate 
at which employee contributions are 
matched are distributed before 
matched employee contributions, or 
matching contributions are distributed 
(or forfeited) prior to employee con-
tributions. See Example 6 in paragraph 
(e)(6) of this section. 

(5) Failure to correct—(i) Failure to cor-
rect within 21⁄2 months after end of plan 
year. If a plan does not correct excess 
aggregate contributions within 21⁄2 
months after the close of the plan year 
for which the excess aggregate con-
tributions are made, the employer will 
be liable for a 10 percent excise tax on 
the amount of the excess aggregate 
contributions. See section 4979 and 
§ 54.4979–1. Qualified nonelective con-
tributions properly taken into account 
under paragraph (b)(5) of this section 
for a plan year may enable a plan to 
avoid having excess aggregate con-
tributions, even if the contributions 
are made after the close of the 21⁄2 
month period. 

(ii) Failure to correct within 12 months 
after end of plan year. If excess aggre-
gate contributions are not corrected 
within 12 months after the close of the 
plan year for which they were made, 
the plan will fail to meet the require-
ments of section 401(a)(4) for the plan 
year for which the excess aggregate 
contributions were made and all subse-
quent plan years in which the excess 
aggregate contributions remain in the 
plan. 

(6) Examples. The principles of this 
paragraph (e) are illustrated by the fol-
lowing examples. Assume in each ex-
ample that no income or loss is allo-
cable to elective, employee, or match-
ing contributions. 

Example 1. (i) Employer A maintains a 
thrift plan that does not include a cash or 
deferred arrangement. In 1990, the actual 
contribution percentage (ACP) for nonhighly 
compensated employees is four percent. 
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Thus, the ACP for the group of highly com-
pensated employees may not exceed six per-
cent. The three highly compensated employ-

ees who participate have the following com-
pensation, contributions, and actual con-
tribution ratios (ACRs): 

Employee Compensation 
Employee and 
matching con-

tributions 

Actual contribu-
tion ratio (per-

cent) 

A ................................................................................................................ 100,000 10,000 10 
B ................................................................................................................ 90,000 6,300 7 
C ................................................................................................................ 75,000 3,750 5 

Average ....................................................................................... .......................... .......................... 7 .33 

(ii) The maximum amount of employee and 
matching contributions permitted on behalf 
of A, B, and C is determined by reducing con-
tributions in order of their ACRs, beginning 
with the highest ACR. Thus, A’s contribu-
tion is first reduced to $7,000 or 7.0 percent. 
Since the resulting ACP of 6.33 percent still 
exceeds the permitted highly compensated 
ACP of six percent, the contributions allo-
cated to A and B must be further reduced to 
6.5 percent. This results in an ACP of six per-
cent, which meets the 200 percent/two per-
centage point test. The excess aggregate con-
tributions for A and B are $3,500 and $450, re-
spectively. 

Example 2. (i) Employee A is the sole highly 
compensated participant in a cash or de-
ferred arrangement maintained by Employer 
X. The plan that includes the arrangement, 
Plan X, provides a fully vested matching 
contribution equal to 50 percent of elective 
contributions. Plan X is a calendar year 
plan. Employer X includes elective contribu-
tions in compensation as permitted under 
§ 1.414(s)–1(c)(4)(i). See § 1.401(k)–1(g)(2)(i). 
Plan X corrects excess contributions by re-
characterization. For the 1988 plan year, A’s 
compensation is $58,333, and A’s elective con-
tributions are $7,000. The actual deferral per-
centages and actual contribution percent-
ages of A and other employees under Plan X 
are shown below: 

Actual 
deferral 
percent-

age 

Actual 
contribu-
tion per-
centage 

Employee A ........................................... 12 6 
Nonhighly compensated ........................ 8 4 

(ii) In February 1989, Employer X deter-
mines that A’s actual deferral ratio must be 
reduced to 10 percent, or $5,833, which re-
quires a recharacterization of $1,167 as an 
employee contribution. This increases A’s 
actual contribution ratio to eight percent 
($3,500 in matching contributions plus $1,167 
recharacterized as employee contributions, 
divided by $58,333 in compensation). Since 
A’s actual contribution ratio must be lim-
ited to six percent for Plan X to satisfy the 
actual contribution percentage test, Plan X 
must distribute $1,167 of A’s employee and 

matching contributions. If $1,167 in matching 
contributions is distributed, this will correct 
the excess aggregate contributions and will 
not result in a discriminatory rate of match-
ing contributions. See Example 8. 

Example 3. Same as Example 2, except that 
in 1988 A also had elective contributions of 
$1,313 under Plan Y, maintained by an em-
ployer unrelated to X. In January 1989, A re-
quests and receives a distribution of $1,000 in 
excess deferrals from Plan X. Pursuant to 
the terms of Plan X, A forfeits the $500 
match on the excess deferrals to correct a 
discriminatory rate of match (see Example 8). 
The $1,167 that would otherwise have been re-
characterized for Plan X to satisfy the ac-
tual deferral percentage test is reduced by 
the $1,000 already distributed as an excess de-
ferral, leaving $167 to be recharacterized. See 
§ 1.401(k)–1(f)(5)(i). Pursuant to the terms of 
Plan X, A forfeits the $83.50 match on the re-
characterized $167 to correct a discrimina-
tory rate of match. A’s actual contribution 
ratio is now 5.29 percent ($2,916.50 ($3,500– 
$500–$83.50)) in matching contributions plus 
$167 in employee contributions, divided by 
$58,333 in compensation. Since Plan X satis-
fies the actual contribution percentage test, 
no further distribution is required or per-
mitted. 

Example 4. Same as Example 3, except that 
A does not request a distribution of excess 
deferrals until March 1989. Employer X has 
already recharacterized $1,167 as employee 
contributions. Under § 1.402(g)–1(e)(6), the 
amount of excess deferrals is reduced by the 
amount of excess contributions that are re-
characterized. Because the amount re-
characterized is greater than the excess de-
ferrals, Plan X is neither required nor per-
mitted to make a distribution of excess de-
ferrals, and the recharacterization has cor-
rected the excess deferrals. 

Example 5. For the 1987 plan year, Em-
ployee B defers $7,000 under Plan C and $1,000 
under plan D. Plans C and D are maintained 
by unrelated Employers C and D; both Plans 
C and D have calendar plan years. Plan C 
provides a fully vested, 100 percent matching 
contribution and does not take elective con-
tributions into account under section 401(m) 
or take matching contributions into account 
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under section 401(k). Employer C determines 
that B has excess contributions of $600 and 
excess aggregate contributions of $1,600. B 
timely requests and receives a distribution 
of the $1,000 excess deferral from Plan C, and 
pursuant to the terms of Plan C, forfeits the 
corresponding $1,000 matching contribution 
to correct a discriminatory rate of match 
(see Example 8). Plan C provides that excess 
contributions and excess aggregate contribu-
tions are corrected by distribution. No dis-
tribution is required or permitted to correct 
the excess contributions because $1,000 has 
been distributed from this plan as excess de-
ferrals. The distribution required to correct 
the excess aggregate contributions (after for-
feiting the matching contribution) is $600 
($1,600 in excess aggregate contributions 
minus $1,000 in forfeited matching contribu-
tions). If B had corrected the excess deferrals 
of $1,000 by withdrawing $1,000 from Plan D, 
Plan C would have had to correct the $600 ex-
cess contributions in Plan C by distributing 
$600. Since B then would have forfeited $600 
(instead of $1,000) in matching contributions, 
B would have had $1,000 ($1,600 in excess ag-
gregate contributions minus $600 in forfeited 
matching contributions) remaining of excess 
aggregate contributions in Plan C. These 
would have been corrected by distributing an 
additional $1,000 from Plan C. 

Example 6. Employee B is the sole highly 
compensated employee in a thrift plan under 
which the employer matches 100 percent of 
employee contributions up to two percent of 
compensation, and 50 percent of employee 
contributions up to the next four percent of 
compensation. For the 1988 plan year, B has 
compensation of $100,000. B makes an em-
ployee contribution of $7,000, or seven per-
cent, and receives a four percent matching 
contribution of $4,000. Thus, B’s actual con-
tribution ratio (ACR) is 11 percent. The ac-
tual contribution percentage for the non-
highly compensated employees is five per-
cent, and the employer determines that B’s 
ACR must be reduced to seven percent to 
comply with the rules of section 401(m). In 
this case, the plan satisfies the requirements 
of this paragraph if it distributes the un-
matched employee contributions of $1,000, 
and $2,000 of matched employee contribu-
tions with their related matches of $1,000. 
This would leave B with four percent em-
ployee contributions, and three percent 
matching contributions, for an ACR of seven 
percent. The plan could instead distribute all 
matching contributions. The plan would fail 
to meet the requirements of this paragraph 
if it distributed $4,000 (four percent) of B’s 
employee contributions and none of B’s 
matching contributions because this would 
result in a discriminatory rate of matching 
contributions. See § 1.401(m)–1(e)(2) and (4). 
See also Example 8. 

Example 7. (i) Employee C is a highly com-
pensated employee in Employer X’s thrift 

plan, which matches 100 percent of employee 
contributions up to five percent of com-
pensation. The matching contribution is 
vested at the rate of 20 percent per year. In 
1991, C makes $5,000 in employee contribu-
tions and receives $5,000 of matching con-
tributions. C is 60 percent vested in the 
matching contributions at the end of the 1991 
plan year. 

(ii) In February 1992, X determines that C 
has excess aggregate contributions of $1,000. 
The plan provides that only matching con-
tributions will be distributed as excess ag-
gregate contributions. 

(iii) X has two options available in distrib-
uting C’s excess contributions. The first op-
tion is to distribute $600 of vested matching 
contributions and forfeit $400 of nonvested 
matching contributions. These amounts are 
in proportion to C’s vested and nonvested in-
terests in all matching contributions. The 
second option is to distribute $1,000 of vested 
matching contributions, leaving the non-
vested matching contributions in the plan. 

(iv) If the second option is chosen, the plan 
must also provide a separate vesting sched-
ule for vesting these nonvested matching 
contributions. This is necessary because the 
nonvested matching contributions must vest 
as rapidly as they would have had no dis-
tribution been made. Thus, 50 percent must 
vest in each of the next two years. 

(v) The plan will not satisfy the non-
discriminatory availability requirement of 
section 401(a)(4) if only nonvested matching 
contributions are distributed because the ef-
fect is that matching contributions for high-
ly compensated employees vest more rapidly 
than those for nonhighly compensated em-
ployees. See § 1.401(m)–1(e)(4). 

Example 8. (i) Employer B maintains a cal-
endar year profit sharing plan that includes 
a cash or deferred arrangement. Elective 
contributions are matched at the rate of 100 
percent. After-tax employee contributions 
are permitted under the plan only for non-
highly compensated employees and are 
matched at the same rate. No employees 
make excess deferrals. Employee A, a highly 
compensated employee, makes an $8,000 elec-
tive contribution and receives an $8,000 
matching contribution. 

(ii) Employer B performs the actual defer-
ral percentage (ADP), the actual contribu-
tion percentage (ACP), and the multiple use 
tests. To correct failures of the ADP and 
ACP tests, the plan distributes to A $1,000 of 
excess contributions and $500 of excess aggre-
gate contributions. After the distributions, 
A’s contributions for the year are $7,000 of 
elective contributions and $7,500 of matching 
contributions. As a result, A has received a 
higher effective rate of matching contribu-
tions than nonhighly compensated employ-
ees ($7,000 of elective contributions matched 
by $7,500 is an effective matching rate of 107 
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percent). If this amount remains in A’s ac-
count without correction, it will cause the 
plan to fail to satisfy section 401(a)(4), be-
cause only a highly compensated employee 
receives the higher matching contribution 
rate. The remaining $500 matching contribu-
tion may be forfeited (but not distributed) 
under section 411(a)(3)(G), if the plan so pro-
vides. The plan could instead correct the dis-
criminatory rate of matching contributions 
by making additional allocations to the ac-
counts of nonhighly compensated employees. 
See § 1.401(a)(4)–11(g)(3)(vii)(B) and (6), Exam-
ple 7. 

(f) Definitions. The following defini-
tions apply for purposes of this section 
and § 1.401(m)–2 except as otherwise 
specifically provided: 

(1) Actual contribution percentage—(i) 
General rule. The actual contribution 
percentage for a group of employees for 
a plan year is the average of the actual 
contribution ratios of the employees in 
the group. For plan years beginning 
after December 31, 1988, or such later 
date provided in paragraph (g) of this 
section, actual contribution ratios and 
the actual contribution percentage for 
a group are calculated to the nearest 
one-hundredth of a percentage point. 

(ii) Actual contribution ratio—(A) Gen-
eral rule. An employee’s actual con-
tribution ratio is the sum of the em-
ployee and matching contributions al-
located to the employee’s account for 
the plan year, and the qualified non-
elective and elective contributions 
treated as matching contributions for 
the plan year, divided by the employ-
ee’s compensation for the plan year. If 
an eligible employee makes no em-
ployee contributions and no matching, 
qualified nonelective contributions, or 
elective contributions are taken into 
account with respect to the employee, 
the actual contribution ratio of the 
employee is zero. See paragraphs (b)(4), 
(b)(5), and (f)(2) of this section for rules 
regarding the employee and matching 
contributions, qualified nonelective 
and elective contributions, and com-
pensation that are taken into account 
in calculating this fraction. 

(B) Highly compensated employee eligi-
ble under more than one plan. The actual 
contribution ratio of a highly com-
pensated employee who is eligible to 
participate in more than one plan of an 
employer to which employee or match-
ing contributions are made is cal-

culated by treating all the plans in 
which the employee is eligible to par-
ticipate as one plan. However, plans 
that are not permitted to be aggre-
gated under § 1.410(b)–7(c), as modified 
in § 1.401(k)–1(g)(11), are not aggregated 
for this purpose. For example, if a 
highly compensated employee with 
compensation of $80,000 may receive 
matching contributions under two 
plans of an employer, the employee’s 
actual contribution ratio under each 
plan is calculated by dividing the em-
ployee’s total matching contributions 
under both plans by $80,000, unless the 
plans are required to be disaggregated. 
In that case, the actual contribution 
ratio of the employee under each plan 
is to be calculated by dividing the em-
ployee’s matching contributions under 
that plan by $80,000. See paragraph 
(b)(3) of this section for the treatment 
of certain multiple plans. For plan 
years beginning after December 31, 
1988, or such later date provided in 
paragraph (g) of this section, if a high-
ly compensated employee participates 
in two or more plans that have dif-
ferent plan years, this paragraph 
(f)(1)(ii) is applied by treating all plans 
whose plan years end with or within 
the same calendar year as a single 
plan. 

(C) Employees subject to family aggre-
gation rules—(1) Aggregation of em-
ployee contributions and other 
amounts. For plan years beginning 
after December 31, 1986, or such later 
date provided in paragraph (g) of this 
section, if a highly compensated em-
ployee is subject to the family aggrega-
tion rules of section 414(q)(6) because 
that employee is either a five-percent 
owner or one of the 10 most highly 
compensated employees, the combined 
actual contribution ratio for the fam-
ily group (treated as one highly com-
pensated employee) must be deter-
mined by combining the employee con-
tributions, matching contributions, 
amounts treated as matching contribu-
tions, and compensation of all family 
members. 

(2) Effect on actual contribution per-
centage of nonhighly compensated em-
ployees. The employee and matching 
contributions, amounts treated as 
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matching contributions, and compensa-
tion of all family members are dis-
regarded for purposes of determining 
the actual contribution percentage for 
the group of highly compensated em-
ployees, and the group of nonhighly 
compensated employees. 

(3) Multiple family groups. If an em-
ployee is required to be aggregated as a 
member of more than one family group 
in a plan, all eligible employees who 
are members of those family groups 
that include that employee are aggre-
gated as one family group. 

(2) Compensation. The term compensa-
tion means compensation as defined in 
§ 1.401(k)–1(g)(2)(i). 

(3) Elective contributions. The term 
‘‘elective contribution’’ means elective 
contribution as defined in § 1.401(k)– 
1(g)(3). 

(4) Eligible employee—(i) General rule. 
The term ‘‘eligible employee’’ means an 
employee who is directly or indirectly 
eligible to make an employee contribu-
tion or to receive an allocation of 
matching contributions (including 
matching contributions derived from 
forfeitures) under the plan for a plan 
year. For example, if an employee must 
perform ministerial or mechanical acts 
(e.g., formal application for participa-
tion or consent to payroll withholding) 
in order to be eligible to make an em-
ployee contribution for a plan year, the 
employee is an eligible employee for 
the plan year without regard to wheth-
er the employee performs these acts. 
An employee who is unable to make an 
employee contribution or to receive an 
allocation of matching contributions 
because the employee has not contrib-
uted to another plan is also an eligible 
employee. By contrast, if an employee 
must perform additional service (e.g., 
satisfy a minimum period of service re-
quirement) in order to be eligible to 
make an employee contribution or to 
receive an allocation of matching con-
tributions for a plan year, the em-
ployee is not an eligible employee for 
the plan year unless the service is ac-
tually performed. An employee who 
would be eligible to make employee 
contributions but for a suspension due 
to a distribution, a loan, or an election 
not to participate in the plan, is an eli-
gible employee for purposes of section 
401(m) for a plan year even though the 

employee may not make an employee 
contribution or receive an allocation of 
matching contributions by reason of 
the suspension. Finally, an employee 
does not fail to be an eligible employee 
merely because the employee may re-
ceive no additional annual additions 
because of section 415(c)(1) or 415(e). 

(ii) Certain one-time elections. An em-
ployee is not an eligible employee 
merely because the employee, upon 
commencing employment with the em-
ployer or upon the employee’s first be-
coming eligible under any plan of the 
employer providing for employee or 
matching contributions, is given a one- 
time opportunity to elect, and the em-
ployee does in fact elect, not to be eli-
gible to make employee contributions 
or to receive allocations of matching 
contributions under the plan or any 
other plan maintained by the employer 
(including plans not yet established) 
for the duration of the employee’s em-
ployment with the employer. In no 
event is an election made after Decem-
ber 23, 1994 treated as a one-time irrev-
ocable election under this paragraph if 
the election is made by an employee 
who previously became eligible under 
another plan (whether or not termi-
nated) of the employer. 

(5) Employee. The term ‘‘employee’’ 
means an employee as defined in 
§ 1.401(k)–1(g)(5). 

(6) Employee contributions. The term 
‘‘employee contribution’’ means any 
mandatory or voluntary contribution 
to the plan that is treated at the time 
of contribution as an after-tax em-
ployee contribution (e.g., by reporting 
the contribution as taxable income 
subject to applicable withholding re-
quirements) and is allocated to a sepa-
rate account to which the attributable 
earnings and losses are allocated. See 
§ 1.401(k)–1(a)(2)(ii). The term includes: 

(i) Employee contributions to the de-
fined contribution portion of a plan de-
scribed in section 414(k); 

(ii) Employee contributions to a 
qualified cost-of-living arrangement 
described in section 415(k)(2)(B); 

(iii) Employee contributions applied 
to the purchase of whole life insurance 
protection or survivor benefit protec-
tion under a defined contribution plan; 

(iv) Amounts attributable to excess 
contributions within the meaning of 
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section 401(k)(8)(B) that are re-
characterized as employee contribu-
tions; and 

(v) Employee contributions to an an-
nuity contract described in section 
403(b). 
The term does not include repayment 
of loans, repayment of distributions de-
scribed in section 411(a)(7)(C), or em-
ployee contributions that are trans-
ferred to a plan from another plan. For 
purposes of this paragraph (f)(6), em-
ployee contributions described in para-
graph (f)(6)(ii) of this section are 
deemed contributed to a defined con-
tribution plan. 

(7) Employer. The term ‘‘employer’’ 
means the employer as defined in 
§ 1.401(k)–1(g)(6). 

(8) Excess aggregate contributions. The 
term ‘‘excess aggregate contribution’’ 
means, with respect to any plan year, 
the excess of the aggregate amount of 
the employee and matching contribu-
tions (and any qualified nonelective 
contribution or elective deferral taken 
into account in computing the con-
tribution percentage) actually made on 
behalf of highly compensated employ-
ees for the plan year, over the max-
imum amount of contributions per-
mitted under the limitations of section 
401(m)(2)(A). The amount of excess ag-
gregate contributions for each highly 
compensated employee is determined 
by using the method described in para-
graph (e)(2) of this section. For pur-
poses of this paragraph, qualified 
matching contributions treated as 
elective contributions in accordance 
with § 1.401(k)–1(b)(5) are disregarded. 

(9) Excess contributions. The term ‘‘ex-
cess contribution’’ means an excess 
contribution as defined in § 1.401(k)– 
1(g)(7)(i). 

(10) Excess deferrals. The term ‘‘excess 
deferrals’’ means excess deferral as de-
fined in § 1.402(g)–1(e)(1)(iii). 

(11) Highly compensated employee. The 
term ‘‘highly compensated employee’’ 
means a highly compensated employee 
as defined in section 414(q). 

(12) Matching contributions—(i) In gen-
eral. The term ‘‘matching contribution’’ 
means: 

(A) Any employer contribution (in-
cluding a contribution made at the em-
ployer’s discretion) to a defined con-
tribution plan on account of an em-

ployee contribution to a plan main-
tained by the employer; 

(B) Any employer contribution (in-
cluding a contribution made at the em-
ployer’s discretion) to a defined con-
tribution plan on account of an elec-
tive deferral (as defined in § 1.402(g)– 
1(b)); and 

(C) Any forfeiture allocated on the 
basis of employee contributions, 
matching contributions, or elective 
contributions. 

(ii) Employer contributions made on ac-
count of employee or elective contribu-
tions. For purposes of paragraph 
(f)(12)(i) of this section, whether an em-
ployer contribution is made on account 
of an employee contribution or an elec-
tive contribution is determined on the 
basis of all relevant facts and cir-
cumstances, including the relationship 
between the employer contribution and 
employee actions outside the plan. 
Thus, for example, an employer con-
tribution made to a defined contribu-
tion plan on account of contributions 
made by an employee under an em-
ployer-sponsored savings arrangement 
that are not held in a plan that is in-
tended to be a qualified plan or a plan 
described in § 1.402(g)–1(b) is not a 
matching contribution. Notwith-
standing the foregoing, for plan years 
beginning before January 1, 1992, an 
employer may elect to take into ac-
count as matching contributions, con-
tributions made to a plan pursuant to 
an arrangement under which the em-
ployer makes contributions to the plan 
on account of either employee con-
tributions to the plan or contributions 
made by an employee to an employer- 
sponsored savings arrangement that 
are not held in the plan, provided that 
the arrangement was in effect prior to 
August 8, 1988. 

(iii) Contributions used to meet the re-
quirements of section 416. For plan years 
beginning after December 31, 1988, a 
contribution or allocation that is used 
to meet the minimum contribution or 
benefit requirement of section 416 is 
not treated as made on account of an 
employee or elective contribution and 
therefore is not a matching contribu-
tion. 

(13) Nonelective contributions. The 
term ‘‘nonelective contribution’’ means 
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nonelective contributions as defined in 
§ 1.401(k)–1(g)(10). 

(14) Plan. The term ‘‘plan’’ means a 
plan as defined in § 1.401(k)–1(g)(11). 

(15) Qualified nonelective contributions. 
The term ‘‘qualified nonelective con-
tribution’’ means qualified nonelective 
contributions as defined in § 1.401(k)– 
1(g)(13)(ii). 

(16) Section 401(k) plan. The term sec-
tion 401(k) plan means a section 401(k) 
plan within the meaning of § 1.410(b)–9. 

(17) Section 401(m) plan. The term sec-
tion 401(m) plan means a section 401(m) 
plan within the meaning of § 1.410(b)–9. 

(g) Effective dates—(1) General rule. 
Except as provided in paragraphs (g)(2), 
(g)(3), (g)(4), and (g)(5) of this section, 
or as specifically provided otherwise in 
this section, this section is effective 
for plan years beginning after Decem-
ber 31, 1986. 

(2) Collectively bargained plans. In the 
case of a plan maintained pursuant to 
one or more collective bargaining 
agreements between employee rep-
resentatives and one or more employ-
ers ratified before March 1, 1986, this 
section does not apply to years begin-
ning before the earlier of— 

(i) January 1, 1989, or 
(ii) The date on which the last collec-

tive bargaining agreement terminates 
(determined without regard to any ex-
tension thereof after February 28, 1986). 

(3) Certain annuity contracts—(i) In 
the case of an annuity contract under 
section 403(b), not maintained pursuant 
to a collective bargaining agreement, 
except as otherwise provided in para-
graph (g)(5) of this section, this section 
applies to plan years beginning after 
December 31, 1988. 

(ii) In the case of an annuity contract 
described in section 403(b) maintained 
pursuant to a collective bargaining 
agreement described in paragraph 
(g)(2)(i) of this section, this section 
does not apply to years beginning be-
fore the earlier of 

(A) The later of— 
(1) January 1, 1989, or 
(2) The date determined under para-

graph (g)(2)(ii) of this section; or 
(B) January 1, 1991. 
(4) State and local government plans. A 

governmental plan described in section 
414(d), including a plan subject to sec-
tion 403(b)(12)(A)(i) (nonelective plan) 

is treated as satisfying section 401(m) 
for plan years beginning before the 
later of January 1, 1996, or 90 days after 
the opening of the first legislative ses-
sion beginning on or after January 1, 
1996, of the governing body with au-
thority to amend the plan, if that body 
does not meet continuously. For pur-
poses of this paragraph (g)(4), the term 
governing body with authority to amend 
the plan means the legislature, board, 
commission, council, or other gov-
erning body with authority to amend 
the plan. 

(5) Transition rule for plan years begin-
ning before 1992—(i) General rule. For 
plan years beginning before January 1, 
1992, a reasonable interpretation of the 
rules set forth in section 401 (k) and 
(m) of the Internal Revenue Code (as in 
effect during those years) may be re-
lied upon to determine whether a plan 
was qualified during those years. 

(ii) Restructuring—(A) General rule. In 
determining whether the requirements 
of section 401(m) are satisfied for plan 
years beginning before January 1, 1992, 
a plan may be treated as consisting of 
two or more component plans, each 
consisting of all of the allocations and 
other benefits, rights, and features pro-
vided to a group of employees under 
the plan. See § 1.401(a)(4)–9(c). An em-
ployee may not be included in more 
than one component plan of the same 
plan for a plan year under this method. 
If this method is used for a plan year, 
the requirements of section 401(m) are 
applied separately with respect to each 
component plan for the plan year. 
Thus, for example, the actual contribu-
tion ratio and the amount of excess ag-
gregate contributions, if any, of each 
eligible employee under each compo-
nent plan must be determined as if the 
component plan were a separate plan. 
This method applies solely for purposes 
of section 401(m). Thus, for example, 
the requirements of section 410(b) must 
still be satisfied by the entire plan. 

(B) Identification of component plans— 
(1) Minimum coverage requirement. The 
group of eligible employees described 
in § 1.401(m)–1(f)(4) under each compo-
nent plan must separately satisfy the 
requirements of section 410(b) as if the 
component plan were a separate plan. 
Component plans may not be aggre-
gated to satisfy this requirement. 
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(2) Commonality requirement. The 
group of employees used to identify a 
component plan must share some com-
mon attribute or attributes, other than 
similar actual contribution ratios. Per-
missible common attributes include, 
for example, employment at the same 
work site, in the same job category, for 
the same division or subsidiary, or for 
a unit acquired in a specific merger or 
acquisition, employment for the same 
number of years, compensation under 
the same method (e.g., salaried or 
hourly), coverage under the same con-
tribution formula, and attributes that 
could be used as the basis of a classi-
fication that would be treated as rea-
sonable under § 1.410(b)–4(b). Employees 
whose only common attribute is the 
same or similar actual contribution ra-
tios, or another attribute having sub-
stantially the same effect as the same 
or similar actual contribution ratios, 
are not considered as sharing a com-
mon attribute for this purpose. This 
rule applies regardless of whether the 
component plan or the plan of which it 
is a part satisfies the ratio or percent-
age test of section 410(b). 

[T.D. 8357, 56 FR 40534, Aug. 15, 1991, as 
amended by T.D. 8376, 56 FR 63432, Dec. 4, 
1991; T.D. 8357, 57 FR 10290, Mar. 25, 1992; T.D. 
8581, 59 FR 66175, Dec. 23, 1994; TD 8581, 60 FR 
12416, Mar. 7, 1995] 

§ 1.401(m)–2 Multiple use of alternative 
limitation. 

(a) In general. The rules in this sec-
tion prevent the multiple use of the al-
ternative methods of compliance with 
sections 401 (k) and (m) contained in 
section 401(k)(3)(A)(ii)(II) and 
401(m)(2)(A)(ii) respectively. Paragraph 
(b) of this section discusses the scope of 
this section and contains the general 
rule for determination of a multiple 
use of the alternative limitation. Para-
graph (c) of this section contains rules 
for the correction of multiple use. The 
consequences of multiple use of the al-
ternative methods of compliance are 
described in § 1.401(m)–1(a)(1). 

(b) General rule for determination of 
multiple use—(1) In general. (i) Multiple 
use of the alternative limitation occurs 
if all of the conditions of this para-
graph (b)(1) are satisfied: 

(A) One or more highly compensated 
employees of the employer are eligible 

employees in both a cash or deferred 
arrangement subject to section 401(k) 
and a plan maintained by the employer 
subject to section 401(m). 

(B) The sum of the actual deferral 
percentage of the entire group of eligi-
ble highly compensated employees 
under the arrangement subject to sec-
tion 401(k) and the actual contribution 
percentage of the entire group of eligi-
ble highly compensated employees 
under the plan subject to section 
401(m) exceeds the aggregate limit of 
paragraph (b)(3) of this section. 

(C) The actual deferral percentage of 
the entire group of eligible highly com-
pensated employees under the arrange-
ment subject to section 401(k) exceeds 
the amount described in section 
401(k)(3)(A)(ii)(I). 

(D) The actual contribution percent-
age of the entire group of eligible high-
ly compensated employees under the 
arrangement subject to section 401(m) 
exceeds the amount described in sec-
tion 401(m)(2)(A)(i). 

(ii) The actual deferral percentage 
and actual contribution percentage of 
the group of eligible highly com-
pensated employees are determined 
after use of qualified nonelective con-
tributions and qualified matching con-
tributions to meet the requirements of 
section 401(k)(3)(A)(ii) and after use of 
qualified nonelective contributions and 
elective contributions to meet the re-
quirements of section 401(m)(2)(A). The 
actual deferral percentage and actual 
contribution percentage of the group of 
eligible highly compensated employees 
are determined after any corrective 
distribution or forfeiture of excess de-
ferrals, excess contributions, or excess 
aggregate contributions and after any 
recharacterization of excess contribu-
tions required without regard to this 
section. Only plans and arrangements 
maintained by the same employer are 
taken into account under this para-
graph (b)(1). If the employer maintains 
two or more plans after application of 
the rules under § 1.401(k)– 1(g)(11), mul-
tiple use is tested separately with re-
spect to each plan. Thus, for example, 
if an employer maintains a cash or de-
ferred arrangement with matching con-
tributions, under which elective con-
tributions may be made under either 
an ESOP or a non-ESOP, multiple use 
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