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transfer. The transferor plan may sat-
isfy the minimum distribution require-
ment for the calendar year of the 
transfer (and the prior year if applica-
ble) by segregating the amount which 
must be distributed from the employ-
ee’s benefit and not transferring that 
amount. Such amount may be retained 
by the transferor plan and must be dis-
tributed on or before the date required 
under section 401(a)(9). 

(b) For purposes of determining any 
required minimum distribution for the 
calendar year immediately following 
the calendar year in which the transfer 
occurs, in the case of a transfer after 
the last valuation date for the calendar 
year of the transfer under the trans-
feror plan, the benefit of the employee 
as of such valuation date, adjusted in 
accordance with A–3 of § 1.401(a)(9)–5, 
will be decreased by the amount trans-
ferred, valued as of the date of the 
transfer. 

Q–4. If an amount of an employee’s 
benefit is transferred from one plan 
(transferor plan) to another plan 
(transferee plan), how are the benefit 
and the required minimum distribution 
under the transferee plan affected? 

A–4. In the case of a transfer from 
one plan (transferor plan) to another 
(transferee plan), the benefit of the em-
ployee under the transferee plan is in-
creased by the amount transferred in 
the same manner as if it were a plan 
receiving a rollover contribution under 
A–2 of this section. 

Q–5. How is a spinoff, merger or con-
solidation (as defined in § 1.414(l)–1) 
treated for purposes of determining an 
employee’s benefit and required min-
imum distribution under section 
401(a)(9)? 

A–5. For purposes of determining an 
employee’s benefit and required min-
imum distribution under section 
401(a)(9), a spinoff, a merger, or a con-
solidation (as defined in § 1.414(l)–1) will 
be treated as a transfer of the benefits 
of the employees involved. Con-
sequently, the benefit and required 
minimum distribution of each em-
ployee involved under the transferor 
and transferee plans will be determined 
in accordance with A–3 and A–4 of this 
section. 

[T.D. 8987, 67 FR 18994, Apr. 17, 2002] 

§ 1.401(a)(9)–8 Special rules. 

Q–1. What distribution rules apply if 
an employee is a participant in more 
than one plan? 

A–1. If an employee is a participant 
in more than one plan, the plans in 
which the employee participates are 
not permitted to be aggregated for pur-
poses of testing whether the distribu-
tion requirements of section 401(a)(9) 
are met. The distribution of the benefit 
of the employee under each plan must 
separately meet the requirements of 
section 401(a)(9). For this purpose, a 
plan described in section 414(k) is 
treated as two separate plans, a defined 
contribution plan to the extent bene-
fits are based on an individual account 
and a defined benefit plan with respect 
to the remaining benefits. 

Q–2. If an employee’s benefit under a 
defined contribution plan is divided 
into separate accounts (or under a de-
fined benefit plan is divided into seg-
regated shares), do the distribution 
rules in section 401(a)(9) and these reg-
ulations apply separately to each sepa-
rate account? 

A–2. (a) Defined contribution plan. (1) 
Except as otherwise provided in this A– 
2, if an employee’s benefit under a de-
fined contribution plan is divided into 
separate accounts under the plan, the 
separate accounts will be aggregated 
for purposes of satisfying the rules in 
section 401(a)(9). Thus, except as other-
wise provided in this A–2, all separate 
accounts, including a separate account 
for employee contributions under sec-
tion 72(d)(2), will be aggregated for pur-
poses of section 401(a)(9). 

(2) If the employee’s benefit in a de-
fined contribution plan is divided into 
separate accounts and the beneficiaries 
with respect to one separate account 
differ from the beneficiaries with re-
spect to the other separate accounts of 
the employee under the plan, for years 
subsequent to the calendar year con-
taining the date on which the separate 
accounts were established, or date of 
death if later, such separate account 
under the plan is not aggregated with 
the other separate accounts under the 
plan in order to determine whether the 
distributions from such separate ac-
count under the plan satisfy section 
401(a)(9). Instead, the rules in section 
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401(a)(9) separately apply to such sepa-
rate account under the plan. However, 
the applicable distribution period for 
each such separate account is deter-
mined disregarding the other bene-
ficiaries of the employee’s benefit only 
if the separate account is established 
on a date no later than the last day of 
the year following the calendar year of 
the employee’s death. For example, if, 
in the case of a distribution described 
in section 401(a)(9)(B)(iii) and (iv), the 
only beneficiary of a separate account 
under the plan established on a date no 
later than the end of the year following 
the calendar year of the employee’s 
death is the employee’s surviving 
spouse, and beneficiaries other than 
the surviving spouse are designated 
with respect to the other separate ac-
counts with respect to the employee, 
distribution of the spouse’s separate 
account under the plan need not com-
mence until the date determined under 
the first sentence in A–3(b) of 
§ 1.401(a)(9)–3, even if distribution of the 
other separate accounts under the plan 
must commence at an earlier date. 
Similarly, in the case of a distribution 
after the death of an employee to 
which section 401(a)(9)(B)(i) does not 
apply, distribution from a separate ac-
count of an employee established on a 
date no later than the end of the year 
following the year of the employee’s 
death may be made over a beneficiary’s 
life expectancy in accordance with sec-
tion 401(a)(9)(B)(iii) and (iv) even 
though distributions from other sepa-
rate accounts under the plan with dif-
ferent beneficiaries are being made in 
accordance with the 5-year rule in sec-
tion 401(a)(9)(B)(ii). 

(3) A portion of an employee’s ac-
count balance under a defined con-
tribution plan is permitted to be used 
to purchase an annuity contract while 
another portion stays in the account. 
In that case, the remaining account 
under the plan must be distributed in 
accordance with § 1.401(a)(9)–5 in order 
to satisfy section 401(a)(9) and the an-
nuity payments under the annuity con-
tract must satisfy § 1.401(a)(9)–6T in 
order to satisfy section 401(a)(9). 

(b) Defined benefit plan. The rules of 
paragraph (a)(2) and (3) of this A–2 also 
apply to benefits under a defined ben-
efit plan where the benefits under the 

plan are separated into separate identi-
fiable components which are separately 
distributed. 

Q–3. What are separate accounts for 
purposes of section 401(a)(9)? 

A–3. For purposes of section 401(a)(9), 
separate accounts in an employee’s ac-
count are separate portions of an em-
ployee’s benefit reflecting the separate 
interests of the employee’s bene-
ficiaries under the plan as of the date 
of the employee’s death for which sepa-
rate accounting is maintained. The 
separate accounting must allocate all 
post-death investment gains and losses, 
contributions, and forfeitures, for the 
period prior to the establishment of the 
separate accounts on a pro rata basis 
in a reasonable and consistent manner 
among the separate accounts. However, 
once the separate accounts are actu-
ally established, the separate account-
ing can provide for separate invest-
ments for each separate account under 
which gains and losses from the invest-
ment of the account are only allocated 
to that account, or investment gain or 
losses can continue to be allocated 
among the separate accounts on a pro 
rata basis. A separate accounting must 
allocate any post-death distribution to 
the separate account of the beneficiary 
receiving that distribution. 

Q–4. If a distribution is required to be 
made to an employee by section 
401(a)(9)(A) or is required to be made to 
a surviving spouse under section 
401(a)(9)(B), must the distribution be 
made even if the employee, or spouse 
where applicable, fails to consent to a 
distribution while a benefit is imme-
diately distributable? 

A–4. Yes, section 411(a)(11) and sec-
tion 417(e) (see §§ 1.411(a)(11)–1(c)(2) and 
1.417(e)–1(c)) require employee and 
spousal consent to certain distribu-
tions of plan benefits while such bene-
fits are immediately distributable. If 
an employee’s normal retirement age 
is later than the employee’s required 
beginning date and, therefore, benefits 
are still immediately distributable, the 
plan must, nevertheless, distribute 
plan benefits to the employee (or where 
applicable, to the spouse) in a manner 
that satisfies the requirements of sec-
tion 401(a)(9). Section 401(a)(9) must be 
satisfied even though the employee (or 
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spouse, where applicable) fails to con-
sent to the distribution. In such a case, 
the plan may distribute in the form of 
a qualified joint and survivor annuity 
(QJSA) or in the form of a qualified 
preretirement survivor annuity 
(QPSA), as applicable, and the consent 
requirements of sections 411(a)(11) and 
417(e) are deemed to be satisfied if the 
plan has made reasonable efforts to ob-
tain consent from the employee (or 
spouse if applicable) and if the dis-
tribution otherwise meets the require-
ments of section 417. If, because of sec-
tion 401(a)(11)(B), the plan is not re-
quired to distribute in the form of a 
QJSA to a employee or a QPSA to a 
surviving spouse, the plan may dis-
tribute the required minimum distribu-
tion amount to satisfy section 401(a)(9) 
and the consent requirements of sec-
tions 411(a)(11) and 417(e) are deemed to 
be satisfied if the plan has made rea-
sonable efforts to obtain consent from 
the employee (or spouse if applicable) 
and if the distribution otherwise meets 
the requirements of section 417. 

Q–5. Who is an employee’s spouse or 
surviving spouse for purposes of section 
401(a)(9)? 

A–5. Except as otherwise provided in 
A–6(a) of this section (in the case of 
distributions of a portion of an employ-
ee’s benefit payable to a former spouse 
of an employee pursuant to a qualified 
domestic relations order), for purposes 
of section 401(a)(9), an individual is a 
spouse or surviving spouse of an em-
ployee if such individual is treated as 
the employee’s spouse under applicable 
state law. In the case of distributions 
after the death of an employee, for pur-
poses of determining whether, under 
the life expectancy rule in section 
401(a)(9)(B)(iii) and (iv), the provisions 
of section 401(a)(9)(B)(iv) apply, the 
spouse of the employee is determined 
as of the date of death of the employee. 

Q–6. In order to satisfy section 
401(a)(9), are there any special rules 
which apply to the distribution of all 
or a portion of an employee’s benefit 
payable to an alternate payee pursuant 
to a qualified domestic relations order 
as defined in section 414(p) (QDRO)? 

A–6. (a) A former spouse to whom all 
or a portion of the employee’s benefit 
is payable pursuant to a QDRO will be 
treated as a spouse (including a sur-

viving spouse) of the employee for pur-
poses of section 401(a)(9), including the 
minimum distribution incidental ben-
efit requirement, regardless of whether 
the QDRO specifically provides that 
the former spouse is treated as the 
spouse for purposes of sections 
401(a)(11) and 417. 

(b)(1) If a QDRO provides that an em-
ployee’s benefit is to be divided and a 
portion is to be allocated to an alter-
nate payee, such portion will be treat-
ed as a separate account (or segregated 
share) which separately must satisfy 
the requirements of section 401(a)(9) 
and may not be aggregated with other 
separate accounts (or segregated 
shares) of the employee for purposes of 
satisfying section 401(a)(9). Except as 
otherwise provided in paragraph (b)(2) 
of this A–6, distribution of such sepa-
rate account allocated to an alternate 
payee pursuant to a QDRO must be 
made in accordance with section 
401(a)(9). For example, in general, dis-
tribution of such account will satisfy 
section 401(a)(9)(A) if required min-
imum distributions from such account 
during the employee’s lifetime begin 
not later than the employee’s required 
beginning date and the required min-
imum distribution is determined in ac-
cordance with § 1.401(a)(9)–5 for each 
distribution calendar year (using an 
applicable distribution period deter-
mined under A–4 of § 1.401(a)(9)–5 for the 
employee in the distribution calendar 
year either using the Uniform Lifetime 
Table in A–2 of § 1.401(a)(9)–9 or using 
the joint life expectancy of the em-
ployee and a spousal alternate payee in 
the distribution calendar year if the 
spousal alternate payee is more than 10 
years younger than the employee). The 
determination of whether distribution 
from such account after the death of 
the employee to the alternate payee 
will be made in accordance with sec-
tion 401(a)(9)(B)(i) or section 
401(a)(9)(B)(ii) or (iii) and (iv) will de-
pend on whether distributions have 
begun as determined under A–6 of 
§ 1.401(a)(9)–2 (which provides, in gen-
eral, that distributions are not treated 
as having begun until the employee’s 
required beginning date even though 
payments may actually have begun be-
fore that date). For example, if the al-
ternate payee dies before the employee 
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and distribution of the separate ac-
count allocated to the alternate payee 
pursuant to the QDRO is to be made to 
the alternate payee’s beneficiary, such 
beneficiary may be treated as a des-
ignated beneficiary for purposes of de-
termining the minimum distribution 
required from such account after the 
death of the employee if the bene-
ficiary of the alternate payee is an in-
dividual and if such beneficiary is a 
beneficiary under the plan or specified 
to or in the plan. Specification in or 
pursuant to the QDRO is treated as 
specification to the plan. 

(2) Distribution of the separate ac-
count allocated to an alternate payee 
pursuant to a QDRO will satisfy the re-
quirements of section 401(a)(9)(A)(ii) if 
such account is to be distributed, be-
ginning not later than the employee’s 
required beginning date, over the life 
of the alternate payee (or over a period 
not extending beyond the life expect-
ancy of the alternate payee). Also, if 
the plan permits the employee to elect 
whether distribution upon the death of 
the employee will be made in accord-
ance with the 5-year rule in section 
401(a)(9)(B)(ii) or the life expectancy 
rule in section 401(a)(9)(B)(iii) and (iv) 
pursuant to A–4(c) of § 1.401(a)(9)–3, 
such election is to be made only by the 
alternate payee for purposes of distrib-
uting the separate account allocated to 
the alternate payee pursuant to the 
QDRO. If the alternate payee dies after 
distribution of the separate account al-
located to the alternate payee pursu-
ant to a QDRO has begun (determined 
under A–6 of § 1.401(a)(9)–2) but before 
the employee dies, distribution of the 
remaining portion of that portion of 
the benefit allocated to the alternate 
payee must be made in accordance with 
the rules in § 1.401(a)(9)–5 or 1.401(a)(9)– 
6T for distributions during the life of 
the employee. Only after the death of 
the employee is the amount of the re-
quired minimum distribution deter-
mined in accordance with the rules of 
section 401(a)(9)(B). 

(c) If a QDRO does not provide that 
an employee’s benefit is to be divided 
but provides that a portion of an em-
ployee’s benefit (otherwise payable to 
the employee) is to be paid to an alter-
nate payee, such portion will not be 
treated as a separate account (or seg-

regated share) of the employee. In-
stead, such portion will be aggregated 
with any amount distributed to the 
employee and will be treated as having 
been distributed to the employee for 
purposes of determining whether sec-
tion 401(a)(9) has been satisfied with re-
spect to that employee. 

Q–7. Will a plan fail to satisfy section 
401(a)(9) merely because it fails to dis-
tribute an amount otherwise required 
to be distributed by section 401(a)(9) 
during the period in which the issue of 
whether a domestic relations order is a 
QDRO is being determined? 

A–7. A plan will not fail to satisfy 
section 401(a)(9) merely because it fails 
to distribute an amount otherwise re-
quired to be distributed by section 
401(a)(9) during the period in which the 
issue of whether a domestic relations 
order is a QDRO is being determined 
pursuant to section 414(p)(7), provided 
that the period does not extend beyond 
the 18-month period described in sec-
tion 414(p)(7)(E). To the extent that a 
distribution otherwise required under 
section 401(a)(9) is not made during this 
period, any segregated amounts, as de-
fined in section 414(p)(7)(A), will be 
treated as though the amounts are not 
vested during the period and any dis-
tributions with respect to such 
amounts must be made under the rel-
evant rules for nonvested benefits de-
scribed in either A–8 of § 1.401(a)(9)–5 or 
A–6 of § 1.401(a)(9)–6T, as applicable. 

Q–8. Will a plan fail to satisfy section 
401(a)(9) where an individual’s distribu-
tion from the plan is less than the 
amount otherwise required to satisfy 
section 401(a)(9) because distributions 
were being paid under an annuity con-
tract issued by a life insurance com-
pany in state insurer delinquency pro-
ceedings and have been reduced or sus-
pended by reasons of such state pro-
ceedings? 

A–8. A plan will not fail to satisfy 
section 401(a)(9) merely because an in-
dividual’s distribution from the plan is 
less than the amount otherwise re-
quired to satisfy section 401(a)(9) be-
cause distributions were being paid 
under an annuity contract issued by a 
life insurance company in state insurer 
delinquency proceedings and have been 
reduced or suspended by reasons of 
such state proceedings. To the extent 
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that a distribution otherwise required 
under section 401(a)(9) is not made dur-
ing the state insurer delinquency pro-
ceedings, this amount and any addi-
tional amount accrued during this pe-
riod will be treated as though such 
amounts are not vested during the pe-
riod and any distributions with respect 
to such amounts must be made under 
the relevant rules for nonvested bene-
fits described in either A–8 of 
§ 1.401(a)(9)–5 or A–6 of § 1.401(a)(9)–6T, 
as applicable. 

Q–9. Will a plan fail to qualify as a 
pension plan within the meaning of 
section 401(a) solely because the plan 
permits distributions to commence to 
an employee on or after April 1 of the 
calendar year following the calendar 
year in which the employee attains age 
701⁄2 even though the employee has not 
retired or attained the normal retire-
ment age under the plan as of the date 
on which such distributions com-
mence? 

A–9. No, a plan will not fail to qualify 
as a pension plan within the meaning 
of section 401(a) solely because the plan 
permits distributions to commence to 
an employee on or after April 1 of the 
calendar year following the calendar 
year in which the employee attains age 
701⁄2 even though the employee has not 
retired or attained the normal retire-
ment age under the plan as of the date 
on which such distributions commence. 
This rule applies without regard to 
whether the employee is a 5-percent 
owner with respect to the plan year 
ending in the calendar year in which 
distributions commence. 

Q–10. Is the distribution of an annu-
ity contract a distribution for purposes 
of section 401(a)(9)? 

A–10. No, the distribution of an annu-
ity contract is not a distribution for 
purposes of section 401(a)(9). 

Q–11. Will a payment by a plan after 
the death of an employee fail to be 
treated as a distribution for purposes 
of section 401(a)(9) solely because it is 
made to an estate or a trust? 

A–11. A payment by a plan after the 
death of an employee will not fail to be 
treated as a distribution for purposes 
of section 401(a)(9) solely because it is 
made to an estate or a trust. As a re-
sult, the estate or trust which receives 
a payment from a plan after the death 

of an employee need not distribute the 
amount of such payment to the bene-
ficiaries of the estate or trust in ac-
cordance with section 401(a)(9)(B). Pur-
suant to A–3 of § 1.401(a)(9)–4, an estate 
may not be a designated beneficiary. 
Thus, pursuant to A–4 of § 1.401(a)(9)–3, 
distribution to the estate must satisfy 
the 5-year rule in section 
401(a)(9)(B)(iii) if the distribution to 
the employee had not begun (as defined 
in A–6 of § 1.401(a)(9)–2) as of the em-
ployee’s date of death. However, see A– 
5 and A–6 of § 1.401(a)(9)–4 for provisions 
under which beneficiaries of a trust 
with respect to the trust’s interest in 
an employee’s benefit are treated as 
having been designated as beneficiaries 
of the employee under the plan. 

Q–12. Will a plan fail to satisfy sec-
tion 411(d)(6) if the plan is amended to 
eliminate the availability of an op-
tional form of benefit to the extent 
that the optional form does not satisfy 
section 401(a)(9)? 

A–12. No, pursuant to section 
411(d)(6)(B), a plan will not fail to sat-
isfy section 411(d)(6) merely because 
the plan is amended to eliminate the 
availability of an optional form of ben-
efit to the extent that the optional 
form does not satisfy section 401(a)(9). 
(See also A–3 of § 1.401(a)(9)–1, which re-
quires a plan to provide that, notwith-
standing any other plan provision, it 
will not distribute benefits under any 
option that does not satisfy section 
401(a)(9).) 

Q–13. Is a plan disqualified merely be-
cause it pays benefits under a designa-
tion made before January 1, 1984, in ac-
cordance with section 242(b)(2) of the 
Tax Equity and Fiscal Responsibility 
Act (TEFRA)? 

A–13. No, even though the distribu-
tion requirements added by TEFRA 
were retroactively repealed by the Tax 
Reform Act of 1984 (TRA of 1984), the 
transitional election rule in section 
242(b) of TEFRA was preserved. Satis-
faction of the spousal consent require-
ments of section 417(a) and (e) (added 
by the Retirement Equity Act of 1984) 
will not be considered a revocation of 
the pre-1984 designation. However, sec-
tions 401(a)(11) and 417 must be satis-
fied with respect to any distribution 
subject to those sections. The election 
provided in section 242(b) of TEFRA is 
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hereafter referred to as a section 
242(b)(2) election. 

Q–14. If an amount is transferred 
from one plan (transferor plan) to an-
other plan (transferee plan), may the 
transferee plan distribute the amount 
transferred in accordance with a sec-
tion 242(b)(2) election made under ei-
ther the transferor plan or under the 
transferee plan? 

A–14. (a) If an amount is transferred 
from one plan (transferor plan) to an-
other plan (transferee plan), the 
amount transferred may be distributed 
in accordance with a section 242(b)(2) 
election made under the transferor 
plan if the employee did not elect to 
have the amount transferred and if the 
amount transferred is separately ac-
counted for by the transferee plan. 
However, only the benefit attributable 
to the amount transferred, plus earn-
ings thereon, may be distributed in ac-
cordance with the section 242(b)(2) elec-
tion made under the transferor plan. If 
the employee elected to have the 
amount transferred, the transfer will 
be treated as a distribution and roll-
over of the amount transferred for pur-
poses of this section. 

(b) In the case in which an amount is 
transferred from one plan to another 
plan, the amount transferred may not 
be distributed in accordance with a sec-
tion 242(b)(2) election made under the 
transferee plan. If a section 242(b)(2) 
election was made under the transferee 
plan, the amount transferred must be 
separately accounted for. If the 
amount transferred is not separately 
accounted for under the transferee 
plan, the section 242(b)(2) election 
under the transferee plan is revoked 
and section 401(a)(9) will apply to sub-
sequent distributions by the transferee 
plan. 

(c) A merger, spinoff, or consolida-
tion, as defined in § 1.414(l)–1(b), will be 
treated as a transfer for purposes of the 
section 242(b)(2) election. 

Q–15. If an amount is distributed by 
one plan (distributing plan) and rolled 
over into another plan (receiving plan), 
may the receiving plan distribute the 
amount rolled over in accordance with 
a section 242(b)(2) election made under 
either the distributing plan or the re-
ceiving plan? 

A–15. No, if an amount is distributed 
by one plan (distributing plan) and 
rolled over into another plan (receiving 
plan), the receiving plan must dis-
tribute the amount rolled over in ac-
cordance with section 401(a)(9) whether 
or not the employee made a section 
242(b)(2) election under the distributing 
plan. Further, if the amount rolled 
over was not distributed in accordance 
with the election, the election under 
the distributing plan is revoked and 
section 401(a)(9) will apply to all subse-
quent distributions by the distributing 
plan. Finally, if the employee made a 
section 242(b)(2) election under the re-
ceiving plan and such election is still 
in effect, the amount rolled over must 
be separately accounted for under the 
receiving plan and distributed in ac-
cordance with section 401(a)(9). If 
amounts rolled over are not separately 
accounted for, any section 242(b)(2) 
election under the receiving plan is re-
voked and section 401(a)(9) will apply 
to subsequent distributions by the re-
ceiving plan. 

Q–16. May a section 242(b)(2) election 
be revoked after the date by which dis-
tributions are required to commence in 
order to satisfy section 401(a)(9) and 
this section of the regulations? 

A–16. Yes, a section 242(b)(2) election 
may be revoked after the date by which 
distributions are required to commence 
in order to satisfy section 401(a)(9) and 
this section of the regulations. How-
ever, if the section 242(b)(2) election is 
revoked after the date by which dis-
tributions are required to commence in 
order to satisfy section 401(a)(9) and 
this section of the regulations and the 
total amount of the distributions 
which would have been required to be 
made prior to the date of the revoca-
tion in order to satisfy section 
401(a)(9), but for the section 242(b)(2) 
election, have not been made, the plan 
must distribute by the end of the cal-
endar year following the calendar year 
in which the revocation occurs the 
total amount not yet distributed which 
was required to have been distributed 
to satisfy the requirements of section 
401(a)(9) and continue distributions in 
accordance with such requirements. 

[T.D. 8987, 67 FR 18994, Apr. 17, 2002] 

VerDate May<04>2004 14:10 May 06, 2004 Jkt 203086 PO 00000 Frm 00224 Fmt 8010 Sfmt 8010 Y:\SGML\203086T.XXX 203086T


